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ADVERTISEMENT. 


The  following  pages  contain  an  attempt  to  continue  the  Reports 
of  Cases  argued  and  determined  in  the  High  Court  of  Admiralty, 
upon  the  same  plan  on  which  the  proceedings  of  that  court  have 
been  hitherto  recorded.  The  editor  is  well  aware  that  the  excellence 
of  the  Reports,  for  which  the  public  is  indebted  to  his  learned  prede- 
cessors, Sir  Christopher  Robinson  and  Dr.  Edwards,  has  rendered  his 
task  more  difficult ;  but  though  he  cannot  venture  to  hope  that  his 
efforts  have  been  equally  successful  with  theirs,  yet  he  trusts  that  the 
inconvenience  which  must  have  arisen  from  an  entire  discontinuance 
of  the  publication  has  been  prevented,  and  that  the  utility  of  his 
undertaking  will  in  some  degree  compensate  for  the  defects  in  its 
execution.  The  public  may  rest  assured  that  great  care  has  been 
taken  to  state  correctly  all  the  facts  upon  which  the  decisions  of  the 
court  have  been  founded,  and  to  preserve,  without  diminution  or 
addition,  all  the  legal  principles  which  have  received  confirmation 
from  the  very  high  authority  that  at  present  presides  in  the  Court 
of  Admiralty.  He  has  to  thank  the  most  experienced  members  of 
the  profession,  for  the  assistance  they  have  kindly  rendered  him ; 
and,  as  a  very  considerable  part  of  this  work  has  already  been  sul^ 
mitted  to  their  inspection,  he  feels  confident  that,  in  what  has  thus 
been  revised,  no  material  enor  can  have  escaped  their  penetration 
and  learning. 

DocTOBB  CoiCMOKS,  October  lOth,  1815. 
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CASES    REPORTED  IN  THIS   VOLUME, 


AND  SINCE  HEARD  ON  APPEAL. 


(Before  the  Lords  Commissioners  of  Appeal  in  Prize  Causes.) 

Buenos  Atbes,                                          18th  November,  1812         .  Affirmed 

Manly,  Hansen,                                          11th  June,  1814  Affirmed. 

Yrow  Deborah,  Lnk,                               lOth  Februaiy,  1013  .  Affiirmedp 


(Before  the  Judges  Delegate  in  Causes  Civil  and  Maritime.) 

Angebona,  Marks,  21st  November,  1814  •    Affinnod, 

But  without  costs,  and  interest  pronounced  to  be  due  on  the  amount 
of  freight  not  brought  into  the  Begistry. 

L'Espebance,  Stegman  28th  May,  1812      .  .    Affirmed, 

But  without  costs. 


Judge  of  the  High  Court  of  Admiralty  —  The  ^ht  Honorablcf  Sir  William  Scott. 

King's  Advocate — Sir  Christopher  Robinson. 
Advocate  of  the  Admiralty —  James  Henrt  Arnold,  LL.  D. 


EEPORTS  OF  CASES 


DETERMINED    IN    THE 


HIGH  COURT  OF  ADMIRALTY. 


Vreede,  Hoff ker. 

February  5,  1811. 

Goods  delircred  on  bail  to  answer  a^jadicatlon  in  1800.  Payment  not  demanded  till  1810, 
the  principal  and  one  of  the  snreties  having  in  the  intermediate  time  become  bankrupts. 
Question,  whether  court  would  enforce  the  bond  against  the  other  surety  after  such  a  lapse 
of  time.  Explanation  of  delay  required  from  agent.  Authorities  in  chancery  cited. 
Surety  ultimately  compelled  to  pay.' 

This  vessel,  laden  with  a  cargo  of  riee,»  sugar,  and  coffee,  and  other 
goods,  was  captured  on  the  2d  May,  1799,  by  his  Majesty's  ship 
B.anger,  Charles  Campbell,  Esq.,  commander,  and  carried  into  Yar- 
mouth. The  usual  proceedings  were  instituted  by  the  King's  Proc- 
tor, and  on  the  15th  June  a  claim  was  given  by  Mr.  Vink,  one  of  the 
partners  in  the  house  of  Van  Dyck,  Gevens,  &  Co.,  of  London,  mer- 
chants, for  forty-one  cases  of  sugar  and  nine  casks  of  coffee,  and  also 
for  fifty  casks  of  rice.  On  the  18th  of  October,  1800,  bail  was  given 
to  answer  adjudication  by  Gideon  DeBie  and  John  TuUock,  and  the 
goods  were  in  consequence  delivered  up  to  the  claimant.  On  the 
13th  of  May,  1801,  the  judge  decreed  the  fifty  casks  of  rice  to  be 
restored,  and  condemned  the  sugar  and  coffee,  which  amounted  in 
value  to  the  sum  of  650L  9s.  6d.  This  sum  had  never  been 
•  paid  or  demanded  till  the  14th  of  April,  1810,  when  a  mo-  [  *  2  ] 
nition  was  extracted  against  the  parties  to  bring  in  the  value 
of  the  goods  condemned.  An  attachment  was  now  prayed  against 
them,  for  not  complying  with  the  terms  of  the  monition.    The  claimant 


1  [See  The  Harriet,  1  W.  Rob.  182.] 
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himself,  and  one  of  the  sureties,  Mr.  Tullock,  had  become  bankrupts 
since  the  bail  was  given. 

On  the  part  of  the  captor,  Kin-g*s  Advocate  and  Swcibey.  The  bail 
which  has  been  given  is  common  bail  to  answer  adjudication.  It  is 
substituted  for  the  thing  itself,  and  although  some  of  the  parties  have 
since  become  bankrupts,  that  is  not  sufficient  to  discharge  them  of 
their  responsibility.  They  are,  however,  severally  bound  by  the 
terms  of  the  bond,  and,  therefore,  Mr.  DeBie,  who  has  not  become  a 
bankrupt,  must,  at  all  events,  be  responsible.  The  parties  must  know 
that  they  have  never  been  dismissed,  and  are  still  before  the  court. 
The  statute  of  limitations  does  not  apply,  since  the  debt  is  on  record ; 
it  is  a  judgment  of  the  court,  which  is  still  unsatisfied.  In  the  case 
of  Russen  &  Co.  v.  Colby,  1734,  it  was  decided  that  bankruptcy  does 
not  discharge  a  surety  in  the  admiralty.  As  to  its  being  a  case  of 
hardship,  that  can  form  no  legal  ground  on  which  they  can  refuse  to 
be  held  by  the  terms  of  this  bail  bond. 

For  Mr.  DeBie,  one  of  the  sureties,  Jenner,     It  is  for  the  court  in 
its  equity  to  determine,  whether,  considering  the  laches  of  the  captor, 
it  will  at  this  late  period  enforce  the  bond  against  Mr.  DeBie.     If  a 
demand  had  been  made  in  due  time,  the  money  might  have 
[  *  3  ]  been  recovered  from  De  Vink  himself,  who  has  *  since  be- 
come a  bankrupt ;  or  if  demanded  from  Mr.  De  Bie  within 
any  reasonable  time,  it  would  have  been  in  his  power  to  have  ob- 
tained indemnity  from  his  principal. 

Court.  The  captors  have  lain  by  for  nine  years,  by  which  delay 
an  extreme  hardship  is  thrown  on  the  other  party,  against  whom  they 
ask  for  an  immediate  attachment,  without  giving  any  explanation  of 
their  own  conduct  in  deferring  so  long  to  put  the  bond  in  execution. 
There  must  have  been  gross  negligence  somewhere.  I  shall  cer- 
tainly not  decree  the  attachment  till  I  know  more  of  the  matter,  and 
see  with  whom  the  blame  rests. 

On  a  subsequent  day  (7th  May,  1811,)  Captain  Campbell  stated 
that  he  was  wholly  unacquainted  with  the  business  till  he  made  the 
discovery  by  examining  the  accounts  of  his  agent;  and  the  agent 
also  stated,  that  he  was  not  aware  that  condemnation  had  taken 
place,  having  never  received  any  communication  of  that  fact  from 
the  proper  officer ;  and  that  he  was  led  to  believe,  from  the  informa- 
tion given  him  by  the  brokers  at  Yarmouth,  that  the  captors  had 
received  every  thing  to  which  they  could  be  entitled. 


\ 
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On  the  14th  of  the  same  month,  the  judge  directed  the  captor  and 
his  agent  to  account  more  satisfactorily  for  the  delay  in  calling  on 
the  bail  to  answer  their  recognizance,  and  decreed  a  monition  to 
issue  against  the  agent  for  that  purpose. 

On  the  34th  of  July,  new  affidavits  ,were  brought  in  by  Captain 
Campbell  and  his  agent. 

•Judgment.  [  *4  ] 

,  Sir  William  Scott.  This  is  a  proceeding  against  the 
principal  and  sureties  to  enforce  the  payment  of  650L  9s.  6d.,  the 
amount  of  goods  delivered  on  bail  to  answer  adjudication.  The 
parties  against  whom  these  proceedings  are  instituted,  have,  with  the 
exception  of  Mr.  De  Bie,  all  become  bankrupts.  The  property,  it 
seems,  was  condemned  in  the  year  1801,  but  the  monition  against 
the  bail  was  not  extracted  till  the  month  of  April,  1810,  nine  years 
after  they  had  entered  into  the  recognizance*  The  monition  was 
then  served  upon  the  parties,  and  they  in  return  allege  the  delay  and 
laches  of  the  captor;  asserting,  with  great  truth,  that  if  due  diligence 
had  been  used  in  making  the  demand,  the  money  might  have  been 
recovered  from  Mr.  De  Vink  himself,  the  claimant  of  the  property, 
and  insisting  that  the  bond  cannot  now  be  legally  enforced. 

The  question  for  the  court  to  determine  is,  whether,  from  the  length 
of  time  and  circumstances  of  the  case,  the  bail  can  be  held  discharged 
from  their  responsibility.  The  captors  must,  at  all  events,  be  pro- 
tected in  their  rights.  The  court  felt  it  its  duty  to  inquire  in  what 
manner  the  delay  had  arisen,  a  delay  which  has  occasioned  a  case  of 
great  hardship  to  Mr.  De  Bie,  the  only  security  who  has  not  become 
a  bankrupt.  He  has,  undoubtedly,  great  reason  to  complain,  and 
the  misfortune  under  which  he  labors  is  attributable  either  to  the 
misconduct  of  the  captor  or  to  that  of  his  agent. 

A  letter  has  been  exhibited  on  behalf  of  the  agent,  purporting  to 
explain  his  own  conduct  in  the  transaction.     The  letter,  as 
far  as  it  is  material  to  the  present  *  business,  is  in  these   [  *  5  ] 
terms  :  —  "  Being  very  desirous,  as  the  captors'  agent,  to'give 
all  the  explanation  in  my  power,  I  have  to  state  that,, by  Messrs. 
Stewart,  of  Yarmouth,  the  brokers  who  sold  the  vessel  and  cargo, 
their  letter  of  the  11th  January,  1802,  in  which  they  sent  the  account 
sales,  they  said,  this  is  the  remaining  part  of  the  cargo,  I  was  led  to 
conclude  this  was  all  that  was  coming  to  the  captors  ;  consequently 
payment  was  made  to  them.    I  had  no  information  from  the  late  king's 
proctor."     Now,  I  can  by  no  means  consider  this  explanation  satis- 
factory either  in  its  form  or  its  substance.    It  appears  hardly  possible 
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that  he  could  have  been  misled  by  the  expressions  in  Messrs.  Stew- 
ard's communication  respecting  the  account  sales,  since  he  must  have 
known  that  those  particular  goods  were  delivered  out  upon  bail  to 
answer  adjudication,  and,  therefore,  could  not  be  the  goods  which 
composed  the  remainder  of  the  cargo  to  which  the  letter  of  the  11th 
of  January  referred. 

Further  satisfaction  was  required  by  the  court,  and  an  affidavit  of 
Captain  Campbell  has  been  brought  in,  wherein  he  states,  that  "  the 
agent  had  the  entire  and  uncontrolled  management  of  all  The  Ranger's 
prizes  committed  to  his  charge ;  and  that  he  confided  implicitly  in, 
him  as  agent,  and,  not  suspecting  that  he  was  negligent  in  his  duty, 
did  not  in  any  way  interfere  in  regard  to  the  said  prize.  The  Vreede." 
He  states,  likewise,  the  manner  in  which,  by  the  examination  of  his 
agent's  accounts,  he  himself  made  the  discovery  respecting  the  money 
due  upon  this  bond.  I  must  say  that,  in  my  opinion.  Captain  Camp- 
bell has  most  completely  exculpated  himself  from  all  blame.    He  had 

placed  his  concerns  in  the  hands  of  an  agent,  and  expected 
[  *  6  ]    that  he  would  act  with  diligence  and  fidelity  in  *the  care  of 

them.  Has  the  agent  answered  the  demand  made  upon 
him  by  the  court  in  a  manner  equally  satisfactory  ?  After  stating 
that  the  ship  was  carried  into  Yarmouth,  he  says,  in  his  affidavit,  that 
"  although  he  was  agent  for  the  captors,  the  superintendence  of  the 
ship  and  the  goods  on  board  her  was  necessarily  removed  from  the 
appearer  to  Messrs.  Steward  &  Co.,  of  that  place,  merchants,  as  sole 
agents  or  brokers."  Now  I  can  by  no  means  admit  that  the  duties 
of  the  agent  ceased  upon  the  employment  of  a  broker :  although  not 
upon  the  spot,  it  was  still  his  duty  to  act  with  care  and  sedulity.  Is 
it  not  the  business  of  an  agent  to  know,  in  all  cases,  what  becomes 
of  the  goods  ?  Is  he  to  make  no  inquiries  as  to  their  restitution  or 
condemnation  ?  It  is  his  duty  to  be  urgent,  "  in  season  and  out  of 
season;"  more  especially  is  it  expected  of  him  to  be  careful  in  his 
attention  to  the  law  proceedings,  to  watch  their  course,  and  to  inform 
himself  accurately  of  their  result.  The  agent  goes  on  to  say,  that 
"  no  copy  of  the  condemnation  was  ever  sent  to  him  by  or  from  the 
late  king's  proctor,  or  information  of  such  condemnation,  to  the  best 
of  his  recollection  and  belief;  as,  if  it  had,  that  he  should  particularly 
have  directed  that  proceedings  were  duly  taken  against  the  claimant 
and  his  bail  to  procure  payment,  and  should  have  caused  distribution 
thereof."  Now  this,  it  must  be  observed,  is  a  charge  brought  against 
a  deceased  person,  and  that  too  upon  a  mere  belief  and  vague  recol- 
lection of  a  very  remote  transaction.  Neither  can  I  follow  him  to  the 
conclusion,  that  if  such  communication  had  been  made  to  him,  he 
should  have  ordered  the  money  to  have  been  demanded,  and  distribu- 
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tion  to  have  been  made.  But  if  the  charge  of  pegligence 
against  the  *  late  king's  proctor  were  true,  is  it  not  the  duty  [  *  7  ] 
of  the  agent  also  to  exercise  vigilance  ?  If  the  king's  proc- 
tor did  not  transmit  the  sentence,  it  was  the  agent's  duty  to  require 
it ;  for  a  sentence  there  must  have  been,  and  he  was  bound  to  know 
what  that  sentence  was.  But  he,  it  seems,  remained  in  utter  igno- 
rance till  the  error  was  pointed  out  to  him  by  Captain  Campbell.  I 
do  not,  by  any  means,  intend  to  say  that  the  agent  has  been  actuated 
by  any  corrupt  motives,  (for  it  is  quite  impossible  to  attribute  to  him 
any  corrupt  motive  whatever,  the  money  being  entirely  out  of  his  pos- 
session, and  remaining  in  the  registry  without  any  knowledge,  on  his 
part,  that  any  such  money  existed) ;  but  it  is  at  the  same  time  equally 
impossible  to  acquit  him  of  extreme  inattention  and  negligence  :  and 
if  the  court  had  the  power  of  laying  the  burden  on  the  agent,  it  would 
in  this  case  have  done  it  without  dissatisfaction.  Under  the  present 
prize  act,  I  think  the  court  would  have  the  power  to  compel  payment  by 
the  agent ;  but,  on  reference  to  dates,  I  find  this  to  be  a  transaction  prior 
to  that  act.  Tho  court,  then,  unfortunately,  has  not  the  power ;  and 
if  the  agent  cannot  be  fixed,  I  fear  the  liability  must  rest  on  the  bail. 
I  have  looked  into  the  chancery  cases,  and  I  find,  as  far  as  I  can  col- 
lect them,  that  a  surety  is  not  released  from  his  engagement  by  mere 
lapse  of  time,  unless  where  payment  was  to  have  been  made  within 
a  limited  period,  and  the  time  has  been  extended  by  the  other  parties 
without  his  consent  or  knowledge.  In  the  case  of  Nisbet  and  Smith,^ 
tdterior  time  was  given  against  the  express  directions  of  the  surety, 
and  Lord  Thurlow,  relying  upon  that  ground,  held  him  to  be  dis- 
charged. In  the  later  case,  of  Rees  v.  Berrington,^  the  obli- 
gee in  a  bond  had,  without  *  any  communication  with  the  [  *  8  ] 
surety,  taken  notes  from  the  principal,  and  given  further 
time ;  the  surety  was  there  also  held  to  be  discharged,  upon  the  same 
ground.  In  the  still  later  case  of  Wright  v.  Simpson,^  the  Lord 
Chancellor  intimated  very  strongly,  that  mere  forbearance  in  enforc- 
ing payment  on  a  bond  would  be  insufficient  to  release  a  surety  from 
his  engagement ;  and  expressly  said,  that  "  as  to  the  case  of  principal 
and  surety,  in  general  cases,  he  never  understood,  that,  as  between  the 
obligee  and  the  surety,  there  was  an  obligation  of  active  diligence 
against  the  principal ;  that  the  surety  is  a  guarantee,  and  it  is  his 
business  to  see  whether  the  principal  pays,  and  not  that  of  the  cre- 
ditor." Such  is  the  result  of  all  the  cases  which  I  have  been  able  to 
find  upon  the  subject,  so  far  as  I  can  understand  them ;  and,  as  I 


1  2  Bro.  C.  C.  579.  «  2  Vezey,  640.  '  6  Vezey,  784. 
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have  no  power  of  throwing  the  responsibility  upon  the  agent,  I  am 
under  the  painful  necessity  of  enforcing  payment  from  the  bail ;  but 
I  shall  order  the  attachment  not  to  be  issued  for  the  space  of  one 
month. 


[  •  9  ]  •  Le  Niemen,  Dupotet^ 

Pebrnary  12,  1811. 

Joint-capture,  claim  of,  on  part  of  The  Emerald.    Amethyst  and  Emerald  joint-chaaers, 

separate ;  Emerald  loses  sight  of  the  prize,  bat  continues  to  cruise  in  search. 
Amethyst  engages ;  Arethusa  comes  up  and  makes  the  actual  capure. 
Claim  of  The  Emerald  rejected. 

This  was  a  claim  of  joint  capture  on  behalf  of  Francis  Louis  Mait- 
land,  Esq.,  the  commander,  and  the  officers  and  crew  of  his  Majesty's 
frigate  The  Emerald,  to  share  in  the  proceeds  of  this  French  frigate, 
Le  Niemen,  which  had  been  captured  on  the  6th  of  April,  1809,  after 
a  very  severe  engagement,  by  his  Majesty's  frigates  The  Amethyst, 
Sir  Michael  Seymour,  commander,  and  The  Arethusa,  Robert  Mends, 
Esq.,  commander.  Before  the  capture  of  the  prize,  an  agreement  had 
been  entered  into  between  Sir  Michael  Seymour,  of  The  Amethyst, 
and  Captain  Maitland,  of  The  Emerald,  and  the  respective  officers 
and  crews  of  those  ships,  to  share  jointly  in  all  prizes  that  might  be 
captured  by  either  of  them  ;  in  virtue  of  which  agreement,  the  cap- 
tain, officers,  and  crew  of  The  Amethyst,  would  be  entitled  to  share 
in  any  proportion  of  the  prize  whijch  might  be  decreed  to  The  Eme- 
rald. 

An  objection  was  taken  by  counsel  to  the  admission  of  the  log- 
book of  The  Amethyst,  as  evidence  in  the  cause,  on  account  of  the 
agreement  which  had  been  entered  into  to  share  all  prizes  with  The 
Emerald,  upon  the  ground  that,  by  assisting  to  establish  the  claim  of 
The  Emerald,  she  was,  in  fact,  supporting  her  own  interest  under  the 
.agreement. 

■ 

The  court  held  the  log  of  The  Amethyst  to  be  inadmissible  as  evi- 
•dence,  since  it  went  to  give  a  common  interest  to  the  parties. 


1  [For  cases  respectmg  joint-captures,  see  The  Nordstem,  1  Acton,  128,  note.] 
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*  It  was  then  prayed,  that  the  conclusion  of  the  cause  [  *  10  ] 
might  be  rescinded,  for  the  purpose  of  having  the  answer  of 
the  actual  captor. 

Court.  I  shall  permit  the  answer  of  Captain  Mends  to  be  taken, 
considering  it  as  a  fair  indulgence  to  the  other  party,  acting  under  an 
erroneous  impression  of  the  admissibility  of  the  log  at  the  time  of 
waving  the  answer.  But  I  shall  not  go  further ;  I  shall  not  admit 
fresh  evidence  after  publication  in  the  cause  ;  much  less  shall  I  per- 
mit fresh  pleading  to  be  given  in  at  this  late  hour  of  the  day. 

Judgment  —  On  a  subsequent  day,  February  26th. 
Sir  William  Scott.  This  is  a  case  arising  on  a  claim  of  joint 
capture  of  a  French  frigate,  taken  on  the  morning  of  the  6th  of  April, 
1809,  by  The  Arethusa  frigate,  after  a  very  severe  engagement  between 
the  prize  and  The  Amethyst.  Both  frigates  had  suffered  very  severely 
in  the  action,  and  were  lying  in  a  disabled  state  when  The  Arethusa 
came  up.  What  would  have  been  the  result  if  The  Arethusa  had  not 
made  her  appearance  at  so  seasonable  a  conjuncture  appears  quite 
uncertain  ;  it  is  impossible  to  conjecture  whether  The  Amethyst  could 
ever  have  recovered  herself  sufficiently  to  renew  the  fight,  and  support 
the  gallant  intention  of  her  commancfer.  The  Frenchmen  intimate 
their  belief  that  they  were  the  victorious  party ;  it  remains,  therefore, 
a  matter  of  doubt  whether  this  capture  could  have  been  consummated 
if  it  had  not  been  for  the  opportune  arrival  of  The  Arethusa.  The 
brunt  of  the  action  was  indeed  borne  by  The  Amethyst,  but  the  sur- 
render was  made  to  The  Arethusa,  and,  therefore,  she,  in 
point  of  form,  is  to  be  considered  the  actual  taker.  *  The  [  *  11  ] 
claim  of  joint  capture,  which  is  now  set  up,  is  made  by  The 
Emerald,  which  was  not  present  at  the  capture,  and  of  whose 
approximation  to  the  scene  of  action  The  Arethusa  was  quite  igno- 
rant, and  from  which,  therefore,  she  could  have  derived  no  encourage- 
ment. The  French  commanding  officer  conceived  The  Arethusa  to 
have  been  the  same  ship  (The  Emerald)  which  he  had  seen  the  day 
before ;  and  this  mistake,  though  a  circumstance  otherwise  unim- 
portant, tends  to  show  that  no  intimidation  was  really  occasioned  to 
the  enemy  from  a  supposition  that  this  frigate  was  near  at  hand,  and 
that  the  intimidation  which  occasioned  the  surrender  arose  entirely 
from  the  actual  and  visible  strength  of  The  Arethusa.  In  the  allega- 
tion it  is  stated  that,  "  on  the  5th  day  of  April,  The  Amethyst  and 
Emerald  cruised  in  company  in  the  bay  to  the  westward  of  the  coast 
of  France."  But  this  can  be  considered  as  little  more  than  a^  acci- 
dental junction,  no  particular  bond  of  association  being  imposed  upon 


12  CASES    DETERMINED    IN    THE 

Le  Niemen.    1  Dod. 

them  by  public  authority.  It  has,  indeed,  been  thrown  into  the  argu- 
ment, that  the  association  was  formed  between  them  for  the  purpose 
of  looking  out  for  this  very  frigate;  but  that  is  a  fact  neither  pleaded 
nor  supported  in  proof;  it  is,  therefore,  a  circumstance  which  has  no 
bearing  on  the  case,  and  which,  for  that  reason,  I  dismiss  out  of  con- 
sideration. The  allegation  goes  on  to  state,  that  "about  eleven 
o'clock  the  said  day,  The  Emerald  being  then  nine  or  ten  miles  north 
by  east  from  The  Amethyst,  and  within  signal  distance  of  her,  a 
a  strange  sail  was  discovered  from  The  Amethyst,  bearing  about 
south-east  by  east,  and  standing  to  the  westward,  and  distant  about 
twelve  miles,  to  which  she  immediately  gave  chase,  the  wind  then 
blowing  from  east  by  north  a  fresh  breeze,  and  The  Emerald, 
[  *  12  ]  *  having  soon  afterwards  observed  the  said  strange  sail, 
and  The  Amethvstin  chase  of  her,  made  all  sail  towards 
them ;  that,  as  The  Amethyst  and  the  said  strange  sail  approached 
nearer  to  each  other,  the  latter,  on  discerning  the  Amethyst  to  be  a 
frigate,  hauled  to  the  northward  with  a  view  to  avoid  her ;  but  almost 
immediately  perceiving  The  Emerald  to  be  in  that  direction,  and 
knowing  her  also  to  be  a  frigate,  she  changed  her  course  to  the  south- 
east, crowding  all  sail  to  endeavor  to  escape,  and  was  chased  by  both 
The  Amethyst  and  Emerald ;  and  The  Amethyst,  having  ascertained 
that  the  vessel  they  so  chased  was  a  frigate,"  (they  do  not,  I  observe, 
take  upon  themselves  to  aver  whether  a  French  frigate  or  a  British) 
"  a  signal  was  made  to  The  Emerald  to  that  effect ;  that  at  four 
o'clock  The  Amethyst  had  gained  on  the  chase,  she  being  then 
a-head  only  about  eight  or  nine  miles,  and  The  Emerald  still  within 
nine  or  ten  miles  of  The  Amethyst,  and  at  six  o'clock  The  Amethyst 
still  neared  the  chase,  she  being  then  only  distant  about  seven  or 
eight  miles  south-east ;  and  The  Emerald  had  also  gained  upon  the 
chase  considerably,  she  being  then  only  about  six  mUes  north-east  by 
east  from  The  Amethyst ;  but  about  half-past  seven,  the  night  be- 
coming extremely  dark  and  squally,  the  said  vessels  lost  sight  of  each 
other ;  that  after  the  said  vessels  lost  sight  of  each  other,  owing  to 
the  darkness  of  the  night,  the  said  Michael  Seymour,  conceiving  that 
the  said  strange  sail  would  continue  her  voyage  to  the  westward,  and 
avoid  the  north-east  quarter,  in  which  The  Emerald  had  been  seen  in 
chase,  he  changed  the  course  of  The  Amethyst  more  to  the  south- 
ward, in  order  to  intercept  her ;  and  the  said  Frederick  Louis 
[  *  13  ]  •  Maitland,  the  commander  of  The  Emerald,  expecting  also 
that  the  said  strange  sail,  being  at  no  great  distance  from  the 
Spanish  coast,  would  endeavor  to  escape  by  resuming  her  original 
course  to  the  westward,  ordered  the  course  of  The  Emerald  to  be 
changed,  and  it  was  changed  accordingly  to  the  south-west  in  order  to 
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intercept  her  if  she  should  escape  from  The  Amethyst ;  that  about  half- 
past  eight  o'clock  The  Amethyst  again  got  sight  of  the  said  strange  sail 
running  to  the  westwam;  and  the  said  strange  sail,  on  discovering  The 
Amethyst,  made  ^1  sail  to' escape,  on  which  The  Amethyst  made  the 
private  signal  to  The  Emerald,  and  the  same  not  being  immediately 
replied  to,  a  rocket  was  let  off."  Now,  it  is  not  stated  for  what  pur- 
pose these  signals  were  made  ;  neither  does  it  appear  that  they  pro- 
duced any  eflFect,  or  that  in  consequence  of  them  the  course  of  The 
Emerald  was  at  all  changed.  As  far  as  I  can  observe,  either  in  the 
more  authentic  evidence  of  the  log,  or  in  the  more  disputable  evi- 
dence contained  in  the  depositions  of  these  Frenchmen,  no  effect 
whatever  was  produced  by  these  signals.  But  the  fact  is,  according 
to  the  case  here  represented,  that  The  Emerald,  seeing  The  Amethyst 
in  chase  of  a  strange  sail,  did  direct  her  course  with  a  view  to  the 
interception  of  that  object,  but  that  in  the  night  she  lost  sight  both 
of  The  Amethyst  and  the  prize. 

The  evidence  in  the  cause  is  of  two  descriptions :  first,  the  log,  of 
which  I  have  already  disposed ;  the  other  consists  of  the  depositions 
of  persons  on  board  the  captured  vessel.     Their  evidence  has  been 
taken  at  a  very  late  period,  and  I  do  think  that  it  is  evidently  marked 
with  a  strong  disposition  to  support  the  interest  of  that 
party  by  whom  the  witnesses  are  examined.    *  I  do  not  say  [  *  14  [ 
that  any  thing  has  been  improperly  infused  into  the  minds 
of  the  witnesses  by  the  parties  on  whose  behalf  they  have  been  pro- 
duced ;  I  rather  attribute  it  to  that  general  laxity  of  principle  so  ob- 
servable in  the  sentiments  of  persons  educated  in  France  in  modern 
times,  and  which  renders  their  testimony,  as  I  have  frequent  occasion 
to  remark,  very  unsatisfactory  in  point  of  credit.     I  must  observe, 
also,  that  many  passages  have  been  introduced  into  this  examination 
-which  are  perfectly  extra-articulate,  and  which  cannot,  therefore,  be 
regularly  received.  • 

The  legal  grounds  on  which  the  claim  to  share  has  been  attempted 
to  be  established  are  two.  The  first  is,  the  chase  on  the  preceding 
day,  the  animus  persequendi  during  the  night,  and  no  dereliction  of 
the  cbase,  but  a  mere  deviation  of  course  under  the  hope  of  attain- 
ing the  end  in  a  better  and  more  effectual  manner.  The  second 
ground  is,  that  The  Emerald  diverted  the  course  of  the  prize,  and  by 
so  doing  put  her  in  such  a  situation  that  she  fell  into  the  hands  of 
the  two  ships  by  which  she  was  captured. 

The  first  question  is,  whether  this  plea,  if  supported  by  proof, 
would  establish  the  claim  of  The  Emerald  to  share  even  with  The 
Amethyst ;  with  The  Arethusa  she  has  no  privity  of  interest,  and  the 
act  of  the  one  can  in  no  way  enure  to  the  benefit  of  the  other.     It  is 
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only  derivatively  through  The  Amethyst  that  she  can  sustain  any 
claim  against  The  Arethusa,  and  this  species  of  claim  the  court  would 
not  be  much  disposed  to  maintain,  where  mere  was  such  an  entire 
absence  of  actual  cooperation.  It  is  said,  however,  that  The  Eme- 
rald must  be  considered  as  acting  in  conjunction  with  Wie  Amethyst. 
The  grounds  upon  which  she  could  by  possibility  have  been 
[  *  15  ]  entitled  against  The  *  Amethyst  are,  that  she  had  joined  in 
the  pursuit  of  the  prize  the  day  before  the  capture,  and  had 
not  discontinued  the  chase.  It  is,  I  think,  to  be  collected  from  the 
Evidence,  that  The  Emerald  had  seen  the  prize  the  day  before,  and 
had  used  her  best  exertions  to  cooperate,  but  night  comes  on,  and  she 
necessarily  loses  sight  of  the  enemy.  It  does  not  appear  that  there 
was  any  particular  concert  between  these  two  vessels,  or  any  au- 
thority directing  a  cooperation  between  them.  The  signals  that  were 
made  did  not  convey  any  instructions  as  to  the  courses  proper  to  be 
pursued  ;  there  was  no  common  cooperation,  except  such  as  the  dis- 
cretion of  two  parties  acting  separately  with  a  common  object  in 
view  might  produce.  I  do  not  mean  to  say,  that  it  is  necessary  that 
the  two  ships  should  have  pursued  the  enemy  in  precisely  the  same 
line  ;  it  certainly  is  not  necessary  to  constitute  an  unity  of  chase  that 
vessels  should  sail  in  the  same,  or  even  in  a  parallel  direction.  If 
one  vessel  should  sail  in  one  direction  and  the  other  in  another,  with 
the  purpose  of  capturing,  that  difference  of  course  would  not  neces- 
sarily defeat  unity  of  purpose ;  if  in  sight,  certainly  not.  I  accede  to 
the  observation  of  the  counsel  for  the  party  claiming  as  joint  captor, 
that  a  pursuit  in  parallel,  or  even  opposite  lines,  would  not  of  neces- 
sity destroy  unity  of  operation.  What  the  fact  may  have  been  with 
respect  to  The  Amethyst  is  not  clearly  established ;  it  is  not,  how- 
ever, inconsistent,  as  far  as  I  can  judge,  with  any  thing  in  the  evi- 
dence, that  she  might,  even  during  the  night,  have  retained  some 
glimpse  of  this  vessel,  which  had  been  the  object  of  their  common 
pursuit.  The  Emerald  certainly  had  no  sight,  but  was  left  to  her 
own  speculation  as  to  what  course  the  enemy  would  take 
[  *  16  J  during  the  darkness  of  the  night,  in  order  to  elude  her  *  pur- 
suers, and  to  withdraw  herself  from  the  probability  of  fall- 
ing in  with  either  of  them.  Why,  then,  what  was  The  Emerald 
doing  at  this  time  ?  I  think  cruising  merely  in  search.  It  became 
matter  of  mere  conjecture  what  the  course  of  the  enemy  might  be, 
and  The  Emerald,  it  turns  out,  was  unfortunate  in  her  conjectures. 
The  truth  is,  she  never  came  up  to  the  place  of  action,  or  near  to  it ; 
she  merely  saw  the  lights  and  a  rocket,  which  do  not  appear  in  the 
slightest  degree  to  have  influenced  her  conduct.  She  had  no  know- 
ledge of  the  engagement ;  she  neither  saw  the  flashes  nor  heard  the 
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report  of  the  guns  ;  and  every  step  she  took  was  carrying  her  away 
from  the  object  of  her  pursuit,  if  pursuit  it  can  be  called.  I  am  not 
aware  of  any  case  on  which  a  claim  of  joint-capture  has  been  sup- 
ported on  reasons  like  these.  Here  was,  it  is  true,  an  animus  perse- 
quendij  but  here  was  likewise  an  erroneous  course ;  and  in  consequence 
of  that,  the  benefit,  and  I  may  add,  the  burden  of  the  contest,  has 
been  thrown  on  The  Amethyst.  It  was  a  speculation,  I  will  not  say 
unwisely  undertaken  by  The  Emerald,  but  which  has  certainly  ter- 
minated inauspiciously  for  her  interest.  The  case  of  continued 
joint-chasing  is  not  made  out ;  what  is  proved  is  an  office  of  a  similar 
but  inferior  kind,  —  it  is  going  in  search,  and  not  in  pursuit.  I  know 
of  no  case  in  which  it  has  been  held,  that  a  ship  beginning  a  chase 
and  then  discontinuing  it,  (for  it  is  a  discontinuance  to  change  a 
course  upon  conjecture,)  is  entitled  to  share  as  a  joint-captor ;  and  it 
certainly  is  not,  at  thig  time  of  day,  the  disposition  of  the  court  to 
extend  the  limits  of  joint-capture. 

With  respect  to  the  other  ground  on  which  the  claim  is  attempted  ' 
to  be  established,  that  The  Emerald  diverted  the  course  of 
the  enemy,  and  threw  her  into  *  the  hands  of  The  Ame-  [  *  17  ] 
tbyst,  I  am  not  aware  of  any  such  principle.  It  appears  to 
me  to  be  perfectly  novel.  That  it  is  capable  of  being  abused  to  a 
very  considerable  extent,  the  cases  which  have  been  mentioned,  I 
think,  clearly  prove.  Among  the  instances  enumerated  by  the  coun- 
sel is  that  of  the  chase  of  the  French  fleet  by  Lord  Nelson,  when 
he  pursued  it  to  the  West  Indies  and  back,  and  drove  it  into  the  lap 
of  Admiral  Calder.  Another  case  pointed  out  is  that  of  the  four 
French  ships  flying  from  Trafalgar,  and  afterwards  captured  by  Sir 
Richard  Strachan.  A  third  instance  was  that  of  an  enemy's  ship, 
crippled  and  left  by  a  British  frigate  with  which  she  had  an  action, 
in  a  disabled  state,  and  afterwards'  taken  possession  of  by  a  ship 
accidentally  arriving  on  the  spot.  In  none  of  these  cases  was  it  ever 
pretended  that  any  but  the  actual  captors  were  entitled  to  share.  It 
would,  indeed,  be  a  monstrous  position  that  every  fleet  or  ship 
which,  either  by  accident  or  design,  diverts  the  course  of  an  enemy, 
and  by  so  doing  occasions  her  capture  by  a  totally  distinct  force, 
should  be  considered  a  joint  captor.  That  the  position  or  course  of 
The  Emerald  had  this  effect  of  throwing  the  prize  into  the  hands  of 
The  Amethyst  —  that  it  had  it  exclusively  —  that  she  was  the  sole 
agent  in  the  business,  I  think  by  no  means  clear.  No  direct  evi- 
deiMe  in  the  cause  establishes  the  fact,  that  the  enemy  changed  his 
direction  in  consequence  of  any  direct  attitude  taken  by  The  Eme- 
rald. That  this  attitude  was  taken  with  any  intention  of  throwing 
this  vessel  into  the  hands  of  The  Amethyst,  is  not  pretended.     It  is 
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not  asserted  to  have  been  done  with  any  view  of  producing  that 
effect,  which  mere  accident  seems  to  have  produced.     It  may  have 
happened  that,  on  the  sight  of  other  vessels,  the  enemy 
[  *  18  ]  *  changed  her  course,  with  very  little  reference  to  the  posi- 
tion or  the  manoeuvres  of  The  Emerald. 
On  the  whole  of  the  case,  I  am  of  opinion  that  the  claim  is  not 
sustainable  against  The  Amethyst ;  that,  if  sustained,  it  would  pro- 
duce great  and  manifest  injustice  to  The  Arethusa.    As  against  The 
Arethusa,  then,  I  have  no  hesitation  in  rejecting  the  claim.     If  there 
is  any  private  agreement  between  the  officers  and  crew  of  The  Eme- 
rald and  of  The  Amethyst,  the  parties  will  have  the  benefit  of  that 
agreement. 


La  Belle  Coquette,  Andrieux.^ 

Febmary  12, 1811. 

Joint  capture,  claim  of,  on  part  of  ship  lying  in  the  harbor  of  Comnna,  and  despatching  her 
boats  in  search  of  a  French  schooner,  denoted  by  the  signal-post  to  be  hovering  on  the 
coast.  Fact  of  sight  not  sufficiently  proved.  Constructive  assistance  by  boats  vrill  not 
entitle  the  ships  to  which  they  belong  to  share  in  the  prize.    Claim  rejected. 

Judgment. 
Sir  W.  Scott.  This  question  arises  on  a  claim  of  joint  capture, 
asserted  on  behalf  of  his  Majesty's  ship  Tonnant,  which  was  lying 
in  the  roads  of  Corunna  at  the  time  when  the  capture  of  this  French 
schooner  took  place,  and  had  despatched  her  boats  in  pursuit  of  the 
prize.  It  appears  that  The  Tonnant,  with  many  other  of  his  Ma- 
jesty's ships,  were  lying  in  the  harbor,  under  the  command  of  Admi- 
ral De  Courcey;  and  although  no  appearance  has  been  given  on 
their  behalf,  their  non-claim  will  not,  I  think,  exclude  The  Tonnant, 
even  if  the  circumstances  on  which  she  founds  her  claim  belong  to 
her  in  common  with  the  rest  of  the  squadron,  and  still  less  if  they 
are  peculiar  to  herself.  At  the  same  time,  I  must  say,  that  it  tends 
to  throw  some  degree  of  doubt  upon  the  case,  where  a  claim  so 

founded  is  advanced  by  this  ship  alone  ;  because  every  cir- 
[  *  19  ]  cumstance  connected  with  it  must,  in  all  probability,  *  have 

been  as  entirely  in  the  possession  of  every  other  vessel  in 
the  harbor  as  in  that  of  The  Tonnant.     The  fact,  that  notice  was 


[See  cases  respecting  joint  captors,  The  Nordstern,  1  Acton,  128,  note.] 
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given  from  the  Spanish  signal-post  that  an  enemy  was  hovering  on 
the  coast  would  naturally  give  the  alarm  and  excite  general  attention 
in  the  fleet ;  and  when  I  find  no  other  ship  coming  forward  to  assert 
a  claim,  it  certainly  makes  the  demand  for  evidence  of  sight  on  the 
part  of  The  Tonnant  stronger  than  it  would  otherwise  be.     I  must 
observe,  also,  that  the  orders  of  the  admiral  to  Lieutenant  Dickenson, 
of  The  Nonpariel  schooner,  rather  seem  to  disclaim  the  fact  of  sight 
by  The  Tonnant.    "  Put  yourself  under  the  command  of  Lieutenant 
Griffith  Allen,  who  is  despatched  with  the  boats  of  his  Majesty's  ship 
Tonnant  in  search  of  a  French  schooner,  which  is  denoted  by  the 
signal-post  to  be  hovering  on  this  coast."     It  is  hardly  possible,  I 
think,  that  the  orders  of  Admiral  De  Courcey  would  have  been  con- 
veyed in  these  terms,  if  the  enemy  had  been  seen  by  the  men  on 
board  The  Tonnant ;  and  when  I  find  the  admiral,  who  must  in 
every  point  of  view  be  considered  as  perfectly  disinterested,  express- 
ing himself  in  this  manner,  and  no  other  ship  coming  forward  to 
assert  a  claim,  the  strongest  possible  evidence  is  required  to  demon- 
strate the  fact  that  The  Tonnant  was  in  sight.     I  cannot  take  the 
evidence  of  mere  releasing  witnesses  as  establishing  the  fact  of  sight, 
in  opposition  to  the  absence  of  all  claims  from  any  other  ships  be- 
longing to  the  squadron,  and  in  opposition  also  to  the  manifest  tenor 
of  the  description  given  by  the  admiral  himself.     It  is  said  that 
releasing  witnesses  may  be  heard  to  particular  facts,  though  they 
cannot  be  admitted  to  prove  the  whole  case ;  but  surely  not  to  the 
fundamental  fact  which  would  alone  be  sufficient  to  prove 
the  whole  *  case.     Supposing,  however,  the  fact  of  sight  to  [  *  20  ] 
have  been  proved,  I  am  by  no  means  clear  that,  under  the 
peculiar  circumstances  of  the  present  case,  the  ships  being  all  moored, 
and  therefore  incapable  of  proceeding  in  immediate  pursuit,  that  the 
fleet  would  be  entitled  to  share.     The  present  case  differs  very  mate- 
rially from  that  of  a  moving  squadron,  sending  forth  such  a  por- 
tion of  its  force  as  is  thought  sufficient  for  the  object  it  may  have  in 
view. 

There  being  a  failure  in  the  proof  that  the  prize  was  seen  from  on 
board  The  Tonnant,  her  claim  must  necessarily  depend  upon  the 
fact  of  the  capture  having  been  actually  made  by  her  boats.  The 
first  thing  to  be  done,  then,  is  to  establish  the  interest  of  the  boats. 
Constructive  assistance  by  boats  cannot  entitle  the  ships  to  which 
they  belong  to  share  in  the  prize,  though  actual  capture  by  the  boats 
would  be  sufficient  for  that  purpose,  for  they  are  a  part  of  the  force 
of  the  ship.  But  in  cases  of  mere  constructive  assistance,  the  right 
of  participation  must  be  in  proportion  to  the  quantum  of  intimidation 
caused,  and  cannot  go  beyond  the  force  actually  seen  by  the  enemy. 

VOL.   I.  — DOB.  2 
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How  far  the  seamen,  composing  the  crews  of  these  boats,  were  pro- 
vided with  the  means  of  subduing  a  vessel  of  this  force  does  not 
appear.  We  all  know  the  active  valor  of  that  class  of  men  in  find- 
ing expedients  under  all  possible  circumstances,  and  I  presume  that 
they  had  arms  of  some  description  or  other  with  them.  But  how 
stand  the  facts  of  the  case,  as  disclosed  by  the  evidence?  Fonr 
boats  belonging  to  The  Tonnant  are  despatched  in  search  of  the 
enemy ;  they  are  supported  by  two  schooners,  one  of  which  formed 
a  part  of  the  original  squadron,  and  the  other,  though  it  happened 

by  accident  only  to  be  on  the  spot,  yet,  by  the  practice  of 
[  *  21  ]  the  *  navy,  became  subject,  for  the  time,  to  the  orders  of  the 

admiral.  The  boats,  however,  were  under  the  necessity  of 
returning  many  hours  before  the  capture  took  place,  being  unable  to 
proceed  on  account  of  the  wind  and  weather ;  not,  as  happened  in 
the  case  the  other  day  before  the  Court  of  Appeal,  where  one  vessel 
quitted  merely  because  she  saw  the  other  was  of  sufficient  force  to 
insure  the  capture  without  assistance.  It  is  clear,  therefore,  that 
they  are  in  no  way  to  be  considered  as  actual  captors  ;  they  can  con- 
vey no  interest  to  their  ship ;  and  they  are  themselves  not  entitled 
upon  the  ground  of  constructive  assistance,  since  they  had  rehn- 
quished  the  chase,  and  returned  to  the  harbor  before  the  capture  took 
place.  ^  The  case,  then,  is  reduced  to  this  :  That  one  of  these  boats 
put  some  of  her  men  on  board  the  actual  captor,  and,  as  part  of  the 
crew  pro  tempore  of  that  ship,  they  are  entitled  to  share,  but  not  as 
part  of  the  crew  of  The  Tonnant  The  claim  of  these  men  is 
admitted ;  but  I  have  no  hesitation  in  deciding,  that  those  who 
remained  in  the  boats  of  The  Tonnant  are  not  entitled  to  share,  and 
d  fortiori  that  The  Tonnant  herself  can  have  no  interest  in  this  cap- 
ture. 


[  '22  ]  *See  Reuter,  Lange. 

February  14,  1811. 

The  court,  in  general,  declines  to  interfere  in  a  cause  of  possession  between  foreigners,  with- 
out consent  of  the  parties,  or  sanction  of  the  representative  of  the  foreign  state.^  Here 
the  sentence  of  a  foreign  court  equivalent.  Vessel  decreed  to  be  delivered  up  on  bail,  to 
answer  the  master's  interest 

This  was  a  proceeding  instituted  on  the  behalf  of  a  majority  of 

»  [See  The  Golubchick,  1  W.  Rob.  148.] 
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the  owners  of  this  vessel,  for  the  purpose  of  dispossessing  the  master, 
v;^ho  was  also  a  part  owner.  It  was  the  case  of  a  Rostock  ship, 
which  had  been  arrested  by  the  authority  of  this  court,  at  the  in- 
stance of  Mr.  Henry  Martens,  the  attorney  and  agent  of  several  per- 
sons resident  at  Rostock,  asserting  themselves  to  be  the  proprietors  of 
fourteen  sixteenth  shares  of  this  vessel.  The  master  appeared,  but 
under  protest,  denying  the  jurisdiction  of  the  court,  and  asserting 
himself  to  be  the  owner  of  five  sixteenths  of  the  vessel  instead  of  two 
sixteenths,  as  alleged  by  the  principal  owners. 

On  behalf  of  the  master  and  part  owner,  Jenner  contended —  That 
the  warrant  of  arrest  ought  to  be  superseded,  because  the  court  had 
no  authority  to  decide  on  the  law  of  the  country  to  which  this  vessel 
belonged;  that  the  present  case  did  not  depend  upon* a  question  of 
the  law  of  nations,  but  upon  the  municipal  law  of  the  city  of  Ros- 
tock ;  that  in  the  case  of  the  Hamburg  ship.  The  Johan  and  Sieg- 
mund,^  the  court  had  refused  to  proceed  to  dispossess  the  master  on 
the  application  of  the  owners  of  fifteen  sixteenth  shares ;  that  it  was 
not  competent  to  the  court  to  entertain  a  cause  of  possession  between 
foreigners  without  the  consent  of  the  parties,  or  of  the  accredited 
minister  of  the  country  in  which  the  parties  were  resident 

*  On  the  part  of  the  principal  owners,  Swabey  argued,  that  [  *  23  ] 
the  court  was  bound  to  interfere  to  prevent  a  failure  of  jus- 
tice ;  that  the  sentence  of  the  Court  of  Admiralty,  at  Rostock,  which 
was  now  produced,  was  equivalent  to  the  consent  given  by  the  repre- 
sentative of  a  foreign  state. 

JuDGBfENT. 

Sir  William  Scott.  In  cases  of  ships  belonging  to  British  sub- 
ject^  the  court  has  no  hesitation  in  ordering  possession  to  be  delivered  ^ 
up,  on  the  application  of  a  majority  of  the  owners,  without  entering 
very  minutely  into  the  causes  of  dissatisfaction  existing  between  them 
and  the  master.  If  there  be  any  case  where  British  interests  are  not 
concerned,  that  would  justify  the  interference  of  the  court.  It  is  a 
case  similar  to  the  present,  where  the  master  refuses  to  return  to  the 
ports  of  that  country  to  which  all  the  parties  belong,  and  where  the 
question  between  them  might,  with  the  greatest  propriety,  be  decided. 
I  think  it  is  a  very  powerful  ingredient  in  this  case,  that  the  master 
has  detained  this  ship  five  years  together  in  foreign  ports,  and  still 


Edw.  Bep.  242. 
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refuses  to  return  to  Rostock  to  abide  the  decisions  of  the  court  there, 
though  called  upon  by  a  large  majority  of  the  owners  to  do  so.  At  the 
same  time,  it  is  with  the  greatest  reluctance  that  this  court  takes  up 
questions  of  this  kind,  where  foreigners  are  alone  concerned.  These 
are  questions  which  do  not  properly  belong  to  the  jtis  gentium^  but 
depend  on  the  municipal  regulations  of  different  countries,  with  which 
this  court  can  be  but  very  imperfectly  acquainted.  The  court,  there- 
fore, is  very  unwilling  to  enter  upon  such  questions ;  and  has  never, 

I  believe,  entertained  suits  of  this  kind,  unless  the  cases  have 
[  *  24  ]  been  referred  to  *  its  decision  by  the  consent  of  parties,  or  by 

the  intervention  of  the  representative  of  the  foreign  state 
devolving  the  jurisdiction  of  his  own  country  on  this  court  The 
question  is,  whether  the  authority  which  is  here  produced  can  be  con- 
sidered as  equivalent  to  the  consent  of  an  accredited  agent.  Here  is 
a  judicial  order  or  decree  by  the  burgomasters  and  counsellors  of  the 
city  of  Rostock,  in  senate  assembled,  and  in  whom  the  admiralty  juris- 
diction of  that  city  is  said  to  be  vested,  directing  the  master  to  deliver 
up  the  possession  of  the  ship  to  Mr.  Martens.  This  document,  ofl&- 
cially  subscribed  by  the  prothonotary  of  Rostock,  is  given  under  the 
seal  of  that  city,  and  its  authenticity  is  not  denied  on  the  part  of  the 
master.  I  am  of  opinion  that  this  instrument  arms  this  court  with 
sufficient  authority.  Here  is  an  order  of  the  court  at  Rostock,  that 
this  ship  shall  be  given  up  to  the  representative  of  the  owners ;  this 
is  a  positive  declaration  of  the  law  by  the  proper  tribunal,  and  I  think 
that  I  am  bound  to  support  the  sentence  mutuce  vicissitudinis  obtenlu. 
I  shall  decree  this  vessel  to  be  given  up  on  bail  to  answer  the  mas- 
ter's interests. 


[  *  25  ]  *  Pomona,  M'Naught. 

February  14,  1811. 

Proceeds  of  prize  may  be  followed  wherever  they  can  bo  traced. 

Monition  enforced  against  persons  who  were  at  the  time  or  had  been  in  possession  of  prize 
goods. 

Judgment. 
Sir  William  Scott.     This  is  an  application  to  the  court,  to  en- 
force a  monition  against  certain  persons  who  have  had  the  proceeds 
of  prize  in  their  hands,  knowing  them  to  be  such.    It  is  a  principle 
recognized  in  these  as  well  as  the  common  law  courts,  that  the  pro- 
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ceeds  of  prize  may  be  followed  wherever  they  can  be  traced.     The 
act  of  parliament,^  does  not  introduce  a  new  principle  in  its  provision 
for  this  purpose,  but  merely  gives  to  this  court  a  stronger  arm  in  sup- 
porting the  rights  of  captors ;  and  it  will  not  be  the  disposition  of  the 
court  to  abridge  its  powers  wherfe  they  are  necessary  to  protect  those 
rights.    The  goods,  out  of  which  the  proceeds  now  sought  to  be  reco- 
vered arise,  were  put  on.  board  this  ship  at  Port-au-Prince,  in  St. 
Domingo,  and  were  captured  and  carried  into  the  island  of  Jamaica. 
A  claim  was  given  for  them  by  the  master,  as  the  property  of  Messrs. 
Geddes  &  Co.,  of  London,  merchants ;  and  the  goods  were  delivered 
up  upon  bail  being  given  by  Mr.  Smith,  of  Kingston,  in  Jamaica,  to 
answer  adjudication.     The  goods  were  afterwards  condemned  as 
prize  to  the  captors  by  the  Vice- Admiralty  Court  in  that  island,  from 
which  sentence  of  condemnation  an  appeal  was  asserted;  but  not 
having  been  prosecuted  within  the  time  limited  by  law,  it  was  pro- 
nounced to  have  been  deserted  by  the  Lords  Commissioners  of  Ap- 
peal.   I  am,  therefore,  now  to  consider  these  goods  as  un-     , 
doubted  prize,  determined  to  be  such  by  a  competent  *  tribu-  [  *  26  ] 
nal.    "Whether  Mr.  Hunter  or  any  one  else  had  any  thing  to 
do  with  these  goods  originally,  is  quite  out  of  the  view  of  this  court: 
it  can  look  no  further  back  than  to  the  period  of  their  condemnation. 
It  appears  that  the  goods  were  condemned  by  the  Vice- Admiralty 
Court,  at  Jamaica,  and  delivered  to  Smith,  as  agent  of  the  claimants ; 
they  come  into  his  hands  as  prize  goods,  and  the  clause  of  the  act  of 
parliament  was  meant  to  include  every  person  receiving  goods  in  that 
character.    Where  goods  have  been  fairly  purchased  in  market  overt, 
under  a  total  ignorance  of  their  previous  history,  the  captor  might 
find  some  difficulty  in  enforcing  a  process  against  the  purchaser ;  but 
here  Mr.  Smith  was  aware  of  the  fact ;  he  takes  the  goods  with  this 
responsibility,  and  he  is,  therefore,  directly  amenable  to  the  court 
New  bills  of  lading  were  made  out  at  Jamaica  to  the  order  of  Smith  : 
he  is  clearly  fixed  with  the  possession  of  the  proceeds,  and  he  assigns 
them  over,  by  his  agents,  to  Hunter  &  Co.  by  the  same  title  by  which 
he  had  himself  holden  them.    They  have  the  bills  of  lading,  and  take 
possession  of  the  property  with  a  perfect  knowledge  of  the  history  • 
attending  it.     Every  particle  of  the  evidence  in  the  cause  tends  to  fix 
them  with  the  knowledge  of  their  being  prize  goods.     They  go  fur- 
ther, and  specially  charge  themselves  with  responsibility  to  the  cap- 
tors by  giving  a  bond  of  indemnity  to  Smith.    It  was  not,  indeed,  in 
their  power  to  discharge  Mr.  Smith,  but  they  could  and  did  make 


1 45  Geo.  m.  c.  72. 
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themselves  peculiarly  answerable.  A  great  deal  has  been  said  as  to 
the  want  of  equity  in  proceeding  against  these  parties,  and  not  against 
Mr.  Smith  only.     But  when  equity  is  spoken  of,  I  would  ask,  by 

what  kind  of  equity  do  these  persons  bind  themselves  down 
[  •  27  ]  to  *  responsibility  and  obtain  possession  of  the  goods,  and 

when  that  possession  has  turned  out  not  beneficial,  then 
endeavor  to  throw  the  onus  upon  the  other  party  ?  That  they  had 
the  possession  of  these  goods,  is  perfectly  clear ;  whether  they  trans- 
ferred them  again  to  suit  any  purposes  of  their  own,  is  perfectly  im- 
material. It  will  not  avail  them  to  say,  that  they  have  not  now  pos- 
session of  the  proceeds ;  all  the  possession  that  has  been  had  of  the 
goods  since,  has  sprung  and  arisen  from  their  possession ;  the  pos- 
session of  other  parties  is  their  possession  as  derived  from  them. 
Whether  the  parties  to  whom  they  transferred  the  goods  received 
them  with  a  knowledge  of  the  fact  that  they  were  prize  proceeds,  does 
not  appear :  if  they  received  them  without  such  knowledge,  then,  un- 
doubtedly, the  captors  have  done  right  in  passing  them  by,  and  in 
proceeding  as  they  have  done  against  Messrs.  Hunter  &  Co.  The 
captors  have  made  their  election,  and  they  had  a  perfect  right  so  to 
do.  Upon  every  principle,  I  think  the  parties  who  have  been  pro- 
ceeded against  are  responsible  for  the  amount  of  the  proceeds ;  and  I 
shall,  therefore,  decree  the  monition  as  prayed  against  Mr.  Smith,  and 
also  against  Messrs.  Hunter,  Raynie  &  Co. 


[  •  28    ]  •  The   Buenos  Ayres.i 

March  30, 1811. 

Joint-capture.  Claim  of,  on  behalf  of  H.  M.  S.  Lcda,  sent  forward  to  the  coast  of  South 
America  to  obtain  information  before  the  expedition  to  Buenos  Ayres  had  been  finaUy 
resolved  upon. 

Quitting  the  station  before  the  armament  arrired,  and  returning  six  days  after  the  capture  of 
that  settlement,  not  entitled  in  virtue  of  antecedent  or  subsequent  services.^ 

Judgment. 
Sir  William  Scott.    This  is  a  proceeding  originating  in  the  cap- 
ture of  the  Spanish  settlement  of  Buenos  Ayres.    A  claim  is  set  up  by 


1  [Affirmed  on  appeal,  November  18, 1812.] 

>  [For  cases  as  to  joLat-captures,  see  The  Kordstem,  1  Acton,  128,  note.] 
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Captain  Honeyman,  and  the  other  officers  and  crew  of  his  Majesty's 
ship  The  Leda,  to  share  as  joint  captors  in  the  proceeds  of  the  pro- 
perty captured  at  that  settlement.  The  matter  comes  before  this 
court  on  refesence  from  a  committee  of  his  Majesty's  council,  who, 
upon  application  being  made  to  them  by  Captain  Honeyman,  signi- 
fied their  opinion  that  it  was  a  question  proper  to  be  submitted  to 
the  Court  of  Admiralty  ;  and,  as  his  Majesty's  proctor  has  consented 
to  appear,  I  see  no  reason  why  I  should  decline  to  entertain  the 
cause. 

Two  or  three  points,  not  very  material  to  the  merits  of  the  ques- 
tion, have  found  their  way  into  the  case ;  one  of  these  is  the  question 
of  jurisdiction,  which  has  already  been  disposed  of.  It  has  been 
usual  of  late  to  introduce  a  clause  in  the  grant,  appointing  certain 
officers  of  elevated  rank,  who  have  themselves  been  concerned  in  the 
capture,  to  act  as  trustees  for  the  division  of  the  property  which  may 
be  captured,  and  as  arbitrators  of  any  disputed  claims  that  may  arise ; 
and  their  decision  is  considered  as  binding  and  final,  unless  it  should 
be  reversed  by  an  order  from  the  king.  It  is  not  for  me  to  say  how 
far  this  is  a  convenient  mode  of  proceeding ;  it  seems  at  least  liable 
to  suspicions  of  error,  and  even,  perhaps,  of  some  partiality.  It  must 
be  intended  that  the  decisions  should  be  made  in  conformity 
to  known  and  fixed  principles  of  law ;  and  these  *  principles  [  *  29  ] 
of  law  are  contained  in  the  decisions  of  this  court  and  the 
Court  of  Appeal,  with  which  it  is  almost  impossible  that  the  trustees 
should  be  personally  and  accurately  acquainted.  In  what  way  these 
principles  of  law  are  to  travel  to  the  minds  of  these  gentlemen,  unas- 
sisted with  legal  advice,  or  how  they  are  to  steer  their  way  through 
the  difficulties  which  may  occur,  it  is  not  easy  to  say.  Their  detef- 
minations  must,  of  necessity,  sometimes  occasion  dissatisfaction  to 
the  parties  interested,  to  whom  no  right  of  appeal  is  given.  His 
Majesty  has,  indeed,  preserved  the  right  of  control ;  and  may,  if  he 
pleases,  ex  mero  motu^  or  upon  petition  from  any  of  the  individuals 
interested,  take  the  matter  into  his  consideration,  but  he  is  not  bound 
so  to  do.  He  may  be  disinclined  to  vary  the  decisions  made  by  the 
officers,  firom  unwillingness  to  disturb  the  harmony  which  ought  to 
subsist  in  the  service.  On  these  grounds,  it  may  possibly  be  matter 
of  doubt  whether  such  a  course  of  reference  is  that  which  is  likely  to 
be  generally  satisfactory.  In  the  present  case  three  trustees  were 
appointed,  by  a  majority  of  whom  all  cases  in  which  any  doubt 
might  arise  were  to  be  decidtd:  now,  it  so  happened,  (and  it  will  not 
unfrequently  happen  where  referees  of  this  description  are  appointed,) 
that  two  out  of  the  number  were  absent  on  the  public  service  at  the 
time  their  assistance  was  required ;  it  was  impossible,  therefore,  or 
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at  least  highly  inconvenient,  to  convene  them  for  the  purpose  of  de- 
ciding on  Captain  Honey  man's  claim.  What  was  to  be  done  in  this 
emergency  ?  Application  was  made,  and  in  my  opinion  very  pro- 
perly made,  to  the  crown,  by  a  memorial,  which  was  referred  to  the 
privy  comicil,  and  by  that  body  to  the  Court  of  Admiralty.  I  see 
no  reason  why  this  court  should  reject  this  devolution  of 
[  *  30  ]  authority  :  very  great  *  inconvenience  would  result  from 
such  a  refusal  on  the  part  of  the  court,  and  I  know  of  no 
inconvenience  that  can  arise  from  the  discussion  of  the  question  in 
this  place.  If  the  court  should  now  refuse  to  decide  the  case.  Cap- 
tain Honeyman  must  either  lose  altogether  the  benefit  of  a  decision 
upon  his  claim,  or  he  must  commence  other  proceedings  de  novo  at 
some  future  time,  and  at  a  renewed  expense.  Upon  every  ground, 
therefore,  of  delegated  authority,  and  of  abstract  propriety,  I  think  I 
am  bound  to  entertain  the  question. 

There  is  also  another  circumstance  which  I  must  notice,  since  it 
has  been  contended  to  be  prejudicial  to  the  claim  of  Captain  Honey- 
man  ;  namely,  that  his  name  is  omitted  in  the  grant.  But  I  am  of  opi- 
nion that  this  omission  is  not  material.  It  is  a  grant  from  the  crown, 
not  through  the  privy  council,  but  through  the  secretary  of  state ; 
and  he,  of  course,  does  not  examine  very  minutely  into  the  merits  of 
the  persons  claiming.  It  is  not  usual  to  mention  any  names  what- 
ever in  the  grant,  and  it  has  only  been  done  in  the  present  case,  be- 
cause it  was  apprehended  that  Sir  Home  Popham  might  lose  bis 
right  to  share  as  captain  of  a  ship  unless  specifically  named,  in  con- 
sequence of  his  absence  from  his  ship  and  his  assumption  of  higher 
rank.  The  name  of  Captain  Honeyman  is  certainly  not  introduced ; 
but  if  he  was  employed  in  the  expedition,  his  interest  was  vested 
before  by  the  Prize  Act,  and  the  mere  omission  of  his  name  would 
not  afiect  his  claim.  The  council  does  not  take  upon  itself  to  deter- 
mine facts  of  that  nature ;  and  the  royal  grantor  having  declared  by 
a  reference  to  the  decision  of  this  court,  that  the  form  of  the  thing 
should  not  withstand  the  substantial  justice  of  the  case,  I  do  not 
consider  this  circumstance  as  militating  against  the  claim  of  Captain 
Honeyman. 
[  *  31  ]  *  There  are  some  circumstances  stated,  on  behalf  of  Cap- 
tain Honeyman,  which  I  may  also  throw  out  as  immaterial. 
Of  this  kind  are  the  inquiries  made  by  the  clerk  of  the  council, 
whether  Captain  Honeyman  had  any  objection  to  the  claims  of  cer- 
tain other  individuals,  thereby  admitting  that  Captain  Honeyman 
was  a  person  having  himself  an  undoubted  right.  But  the  act  of  the 
clerk  of  the  council  can  never  be  considered  as  an  admission  on  the 
part  of  the  council  or  of  the  parties  interested ;  this  cannot  give  Cap- 
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tain  Honeyman  a  title,  nor  vest  in  him  any  rights  to  which  he 
•wonld  not  otherwise  be  entitled.  I  may  also  leave  out  of  my  con- 
sideration the  statement,  of  his  having  released  several  vessels  upon 
the  coast,  which  might  have  turned  out  valuable  prizes. to  himself. 
He  was  employed  in  a  public  service  of  a  secret  nature  ;  and  the  de- 
tention of  these  ships  which  he  had  seized  would  have  been  incon- 
sistent with  the  execution  of  the  duty  imposed  upon  him.  His  con- 
duct in  thus  forbearing,  upon  public  grounds,  to  pursue  his  private 
interest,  was  certainly  very  proper  and  commendable ;  but  it  has  very 
little  bearing  on  the  present  question ;  it  does  not  make  him  a  party 
in  the  expedition. 

Putting  aside  these  preliminary  remarks,  I  now  come  to  the  sub- 
stance of  the  case.  Before  the  original  expedition  to  the  Cape  of 
Good  Hope  sailed  from  the  ports  of  this  country.  Sir  Home  Popham 
had  received  directions  from  the  admiralty,  to  send  a  frigate  to  cruise 
on  the  eastern  coast  of  South  America,  between  Rio  de  Janeiro  and 
Rio  de  la  Plata,  for  the  purpose  of  procuring  intelligence  of  the 
enemy's  motions.  As  soon  as  the  object  of  the  expedition  was 
accomplished,  by  the  capture  of  that  settlement,  he,  in  pursuance  of 
the  orders  thus  previously  communicated  to  him,  despatched 
The  •  Leda,  under  the  command  of  Captain  Honeyman.  [  *  32  J 
Connecting  these  circumstances  together,  it  cannot  be  de- 
nied that  Captain  Honeyman  was  sent  under  orders  originating  with 
the  admiralty  itself;  and  also  that  he  was  despatched  with  a  view 
to  the  expedition,  though  there  was  no  fixed  determination  to  make 
an  attack  upon  this  Spanish  settlement.  The  original  orders  of 
April  manifestly  show,  that  operations  against  Buenos  Ayres  were 
entirely  in  speculation,  and  not  finally  decided  upon ;  for  what  are  the 
terms  of  the  orders  ?  "  Whereas  there  are  several  propositions  in 
agitation  with  respect  to  our  operations  off  or  in  the  Rio  de  la  Plata, 
on  the  east  coast  of  South  America,  all  entirely  dependent  on  the 
intelligence  we  have  received,  the  intelligence  we  may  receive,  and 
the  known  views  of  his  Majesty's  government  towards  that  country, 
you  will,  therefore,  proceed  there  in  his  Majesty's  ship  under  your 
command."  Information  is  declared  to  be  wanted  with  regard  to  the 
state  of  Maldonado,  Monte  Video,  and  Buenos  Ayres,  in  order  that 
it  might  be  decided  whether  a  predatory  excursion  only,  or  an  attack 
having  in  view  a  permanent  possession  of  the  country,  should  take 
place.  Neither  the  locality  nor  the  character  of  the  expedition  at 
that  time  was  determined;  and  it  appears  most  evident  from  the 
affidavit  of  Sir  David  Baird,  that  it  was  not  till  after  The  Leda  had 
sailed  that  his  consent  as  military  commander  was  given,  or  that  the 
expedition  was  finally  resolved   upon.     Such  evidence  fixes  these 
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facts  beyond  controversy ;  and,  therefore,  The  Leda  could  not  be 
considered  at  the  time  of  sailing  as  an  agent  in  that  special  expedi- 
tion. The  original  orders,  it  appears,  were  communicated  to  The 
Leda  on  the  3d  of  April ;  and  she  sailed  from  the  Cape  on 
[  *33  ]  the  following  *day.  Subsequent  orders  were  sent  out  by 
The  Encounter  gun-brig  on  the  2l8t  of  April ;  but  these 
orders,  it  appears,  were  never  received ;  for  Captain  Honeyman, 
though  he  asserts  the  receipt  of  the  first  orders,  does  not  venture  to 
say  that  he  received  the  subsequent  ones ;  and,  therefore,  whatever 
might  have  been  the  purport  of  those  orders,  or  in  what  way  soever 
they  might  have  been  pointed  to  this  expedition,  they  are  quite 
foreign  to  the  merits  of  this  case,  being  orders  which  he  never 
received,  and,  therefore,  never  acted  under.  On  the  15th  of  May 
The  Leda  arrived  off  the  Rio  de  la  Plata,  and  continued  cruising  on 
the  coast  of  South  America  till  the  30th  of  that  month/  when  she 
went  to  St.  Catherine's  in  order  to  obtain  water  and  provisions 
at  St.  Catherine's  she  was  detained,  owing  to  the  perverseness 
of  the  Portuguese  governor,  or  some  other  cause,  till  the  30th  of 
June,  and  did  not  arrive  again  at  the  Rio  de  la  Plata  till  the  8th  of 
July ;  the  surrender  of  Buenos  Ayres,  and  the  capture  of  the  treasure, 
which  is  the  subject  o£  the  present  contest,  having  taken  place  on  the 
second  of  that  month,  six  days  previous  to  the  arrival  of  The 
Leda. 

The  question  is,  whether  upon  any  general  principle  the  services 
antecedently  performed  by  The  Leda  are  of  a  nature  to  give  her  an 
interest  in  the  capture.  I  am  of  opinion  that  they  are  not ;  that  the 
services  previously  performed  by  her,  however  meritorious  they  may 
have  been,  will  not  entitle  her  to  share,  since  there  was  no  precon- 
cert, and  no  specific  knowledge  of  the  expedition  till  after  the  cap- 
ture was  effected.  Upon  any  general  principle  of  joint  capture,  or 
on  the  authority  of  decided  cases,  I  am  clearly  of  opinion  that  the 
claim  of  The  Leda  cannot  be  established ;  and  it  certainly 
[  *  34  ]  is  not  the  disposition  of  this  *  court,  or  of  the  Lords  Co^n- 
missioners  of  Appeal,  to  extend  the  interests  of  joint  capture 
beyond  their  present  limits.  So,  likewise,  with  respect  to  services 
subsequently  performed,  they  must  be  considered  precisely  in  the 
same  light ;  I  think  I  may  lay  it  down  as  a  certain  and  fixed  rule, 
that  no  services  antecedent  or  subsequent,  unless  the  vessel  is  em- 
ployed in  the  identical  service  of  the  expedition,  will  impart  a  prize 
interest.  If,  therefore,  I  had  to  dispose  of  this  case  on  the  princi- 
ples of  law,  I  should  have  no  hesitation  in  pronouncing  against  the 
claim  of  The  Leda. 

But  the  matter  has  been  put  upon  other  grounds.    I  am  told  to 
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remember  that  the   same  trustees  allowed   another  ship  to  share 
against  The  Leda  under  precisely  similar  circumstances ;  and  I  do 
think  that  a  mutuality  in  this  respect  is  of  the  very  essence  of  justice. 
That  may  be  a  very  good  ground  for  a  set-ofF  between  the  parties, 
on  a  matter  which  was  in  itself  originally  a  very  unjust  demand ;  and 
if  it  could  be  shown  that  such  a  claim  had  been  sustained  again^  a 
party,  I  think  that  he  would  be  entitled,  upon  a  principle  of  recipro- 
cal justice,  to  have  the  same  rule  applied  in  his  favor.    But,  then,  the 
rule  must  be  observed  with  certain  limitations :  it  must  be  shown 
that  the  cases  were  perfectly  parallel,  that  they  were  similar  in  all 
their  material  facts  and  circumstances ;  and  it  must  also  be  shown 
that  the  parties  had  acquiesced  in  the  determination.     The  case  par- 
ticularly alluded  to  was  that  of  The  Narcissus ;  and  it  was  main- 
tained, that  upon  the  same  grounds  on  which  Captain  Honeyman 
now  rests  his  claim,  The  Narcissus  was  pronounced  to  be  entitled. 
But  I  will  consider  how  far  the  parties  now  before  the  court  have 
acquiesced  in  that  decision.     The  gentlemen  opposing  the 
admission  of  the  present  claim  are  *  the  officers  of  the  army,  [  *  35  ] 
and  one  of  the  captains  of  the  navy,  who  were  employed  on 
the  expedition.     The  decision   was  made  by  the  Irustees,  and   to 
this  decision  these  gentlemen  were  not  parties.     Then,  how  is  their 
acquiescence   shown?     In  this  court,  indeed,  as  in  other  courts  of 
law,  the  parties  are  presumed  to  acquiesce  unless  they  appeal  from 
the  sentence ;  but  these  gentlemen  had  no  right  of  appeal  —  non  con- 
stat that  they  did  acquiesce  ;  or  if  they  did,  it  must  be  considered  as 
a  mere  involuntary   acquiescence  .in   that  for  which   they  had  no 
remedy.     I  say,  in  such  a  case  it  cannot  have  the  effect  of  a  legal 
acquiescence.     His  Majesty  may,  ex  mero  motUj  interfere  or  no't;  but 
there  is  no  right  of  appeal  given.     It  might  be,  that  an  act  even  of 
injustice  was  committed  in  that  case  :  but  it  would  be  very  hard  to 
hold  the  parties  to  an  acquiescence  in  that  which  they  could  not 
help,  and  to  consider  one  act  of  injustice  as  an  authority  for  another. 
I  come  now,  to  consider  the  parallelism  of  the  two  cases,  and  I 
must  say  that  the  cases  are  very  dissimilar  in  their  circumstances. 
The  Narcissus  is  much  more  intimately  and  directly  connected  with 
the  armament  sent  against  the  Cape  than  The  Leda  is  with  the  pre- 
sent expedition.     She  sails  from  this  country  with  a  perfect  know- 
ledge of  the  operations  which  were  to  be  undertaken,  when  the  object 
of  attack  was  fixed  upon,  and  a  communication  made  to  herself  and 
all  the  other  vessels  with  whom  she  was  associated  in  that  service. 
From  the  Madeiras  she  is  despatched  for  the  purpose,  and  the  sole 
purpose,  of  forwarding  the  specific  expedition,  with  an  officer  of  high 
rank,  and  of  great  expected  utility  in  the  conduct  of  the  attack. 
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She  arrives  at  the  scene  of  action,  though  not  upon  the  pre- 
[  *  36  ]  cise  *  spot  where  the  execution  of  the  project  is  carried  into 

effect ;  because  it  was  her  duty  to  be  cruising  about  at  a 
distance.  She  sails  about,  pursuant  to  her  orders,  and  she  comes  np 
the  day  after  the  surrender  of  Cape  Town,  and  before  the  military 
operations  have  been  entirely  discontinued.  Surely  that  case  cannot 
be  assimilated  to  the  case  of  a  vessel  sailing  without  a  certain  know- 
ledge of  the  specific  expedition,  and  without  any  precise  orders  for 
associating  herself  with  that  expedition.  I  think  these  cases  are  as 
distinct  as  it  is  possible  for  cases  to  be.  Here  was  a  total  ignorance 
in  one  case,  and  a  full  knowledge  in  the  other.  The  Narcissus  was 
legally  to  be  considered  as  employed  in  the  expedition ;  but  I  do  not 
think,  either  upon  the  general  principle,  or  upon  the  particular  case 
of  The  Narcissus,  Captain  Honeyman  is  so  entitled ;  and,  upon  these 
grounds,  I  pronounce  against  the  claim  of  The  Leda. 

The  court  recommended,  but  did  not  direct,  the  expenses  of  Cap- 
tain Honeyman  to  be  paid  out  of  the  proceeds. 


[  *  37  ]  •  Madonna  D'Idra,  Papaghica. 

April  30,  1811. 

MarinesB'  wages  take  precedence  of  bottomry  bonds.    Subsistence  part  of  wages.    In  cases 
of  Greek  navigation,  mariners  to  be  subsisted  till  conveyed  back  to  their  own  country. 

This  was  the  case  of  a  Greek  vessel,  which  brought  a  cargo  of 
cotton,  wool,  and  fruit,  from  Smyrna  to  London,  where  she  arrived 
in  February,  1810,  and  discharged  her  lading.  In  the  month  of 
May,  in  the  same  year,  a  warrant  was  issued  to  arrest  the  ship,  at 
the  suit  of  Mr.  Hansen,  of  London,  the  holder  of  two  bottomry 
bonds.  A  memorial  having  been  presented  to  the  Earl  of  Liverpool, 
one  of  the  secretaries  of  state,  by  twenty-five  of  the  mariners,  part 
of  the  crew  of  this  ship,  stating  that  they  had  been  defrauded  of 
thehr  wages  by  the  captain,  and  were  left  destitute  of  support ;  the 
king's  proctor  received  directions  from  the  secretary  of  state's  office 
to  take  such  steps  as  might  be  requisite  to  recover  the  wages  due  to 
the  memorialists,  who  were,  in  the  mean  time,  furnished  with  the 
means  of  subsistence,  and  afterwards  sent  to  their  own  country  by 
his  Majesty's  government.     In  consequence  of  the  directions  thus 
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received,  the  king's  proctor  intervened  in  the  cause,  on  behalf  of  the 
mariners.  Mr.  Hansen,  the  holder  of  the  bonds  and  consignee  of  the 
cargo,  consented  to  pay  the  wages  due  to  these  men,  but  declined  to 
defray  the  charges  incurred  for  their  subsistence.  The  ship  was  sold 
under  a  decree  of  the  court,  and  the  proceeds  brought  into  the  regis- 
trv,  but  the  amount  was  not  sui&cient  to  satisfy  the  demands  of  the 
m'kriners  and  of  the  bondholders. 

On  behalf  of  the  mariners  it  was  contended  —  That  they 
were  entitled  to  priority  of  payment,  and  that  the  *  money  [  *  38  ] 
expended  for  their  maintenance  ought  to  be  defrayed  out  of 
the  proceeds  of  the  ship  in  the  first  instance ;  and  if  that  sliould 
prove  insufficient,  then  out  of  the  freight  which  was  in  the  hands  of 
Mr.  Hansen. 

On  the  other  aide  it  was  submitted  —  That  the  proceeds  of  the 
ship  ought  to  be  applied  in  payment  of  the  bottomry  bonds,  in  pre- 
ference to  all  other  demands,  the  wages  having  already  been  paid. 

Judgment. 

Sir  W.  Scott.  This  is  one  of  those  cases  which  are  almost  una- 
voidably involved  in  considerable  myslery,  and  attended  with  great 
confusion  and  embarrassment  upon  the  question  of  law  arising  on 
the  facts,  taking  them  to  be  ascertained ;  for  it  is  a  question  of  Greek 
navigation,  which  must  depend  in  a  great  degree  upon  the  customs 
and  regulations  of  a  foreign  country,  the  exact  state  of  which  it  is 
extremely  difficult  to  ascertain.  I  may  add,  likewise,  that  it  is  a  case 
in  which  the  court  finds  it  by  no  means  an  easy  task  to  obtain  a  cor- 
rect and  satisfactory  statement  of  facts. 

It  appears  that  the  ship  sailed  from  Smyrna,  at  which  place  the 
master  had  taken  up  money  on  a  bottomry  bond ;  that  in  the  course 
of  her  voyage  she  had  put  into  Malta,  where  the  master  again  pro- 
cnred  money  by  means  of  another  bond,  and  that  she  had  since 
arrived  in  the  port  of  London.     What  may  be  the  original  ground  of 
dispute  between  the  master  and  the  crew  non  constat.     No  reason 
has  been  assigned  for  the  quarrel,  so  that  I  am  totally  at  a  loss  to 
discover  what  has  led  to  it.     The  court  cannot  find  out  w^hich  of  the 
parties  is  the  wrong-doer ;  whether  there  is  cause  of  forfeit- 
ure of  wages  on  the  part  of  the  mariners,  or  *  whether  the  [  *  39  ] 
misconduct  of  the  master  should  entail  any  inconvenience 
on  his  owners. 

It  appears  that,  after  the  arrival  of  the  ship  in  this  country,  Mr. 
Hansen,  of  this  town,  with  perfect  propriety,  took  out  a  warrant  to 
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arrest  this  ship,  in  order  to  obtain  payment  upon  the  bottomry  bonds  ; 
and  that  a  quarrel  arose  between  the  master  and  crew,  which  led  to 
the  probability  that  the  ship  might  be  left  here  in  a  state  of  distress. 
The  ship  has  since  been  sold,  under  the  directions  of  this  court,  and 
the  proceeds  of  the  sale  have  been  brought  into  the  registry.  In  the 
mean  time,  the  sailors  applied  and  proceeded  for  their  wages  in  the 
courts  of  common  law,  in  twenty-five  separate  actions ;  I  do  not  say 
in  an  oppressive  manner,  for  it  was  the  only  way  in  which  they  could 
there  proceed.  It  is  only  in  this  court  that  the  mariners  can  com- 
bine their  actions.  The  crew  afterwards  intervene  in  the  suit  carried 
on  by  Mr.  Hansen  in  the  Court  of  Admiralty,  not  exactly  in  the 
regular  manner ;  but  the  court  does  not  expect  it  of  such  men,  who 
are  in  an  eminent  degree  inopes  consiliu  The  court  would  to  such 
suitors  give  every  relief  in  its  power,  by  departing  from  forms,  as  far 
as  is  consistent  with  the  justice  due  to  others,  especially  where  the 
crown  has  intervened  for  the  protection  of  the  parties. 

Mr.  Hansen,  has,  by  his  act  in  paying  the  wages  schedulate, 
waived  all  objection  to  the  informality  of  the  proceedings  ;  and  the 
question  now  is,  whether  the  money  remaining  in  his  hands  shall  be 
answerable  for  the  subsistence  of  these  mariners,  or  whether  the 
crown  shall  be  left  loaded  with  the  support  of  them.  Mr.  Hansen 
has  in  his  possession,  and  wilf  retain,  a  larger  sum  than  will  be  suffi- 
cient to  satisfy  any  demands  of  his  own.  He  will,  at  all 
[  •  40  ]  events,  suflfer  no  derogation  *  of  his  own  rights,  and  is  con- 
cerned only  on  behalf  of  his  employers,  the  holders  of  these 
bottomry  bonds.  The  question  is,  whether  he,  as  the  agent  of  the 
bondholders,  has  a  right  to  retain  this  money  as  against  these  mari- 
ners, or  against  the  crown,  which  stands  in  their  place.  Now  it 
must  be  taken  as  the  universal  law  of  this  court  that  mariners'  wages 
take  precedence  of  bottomry  bonds.  These  are  sacred  liens,  and,  as 
long  as  a  plank  remains,  the  sailor  is  entitled,  against  all  other  per- 
sons, to  the  proceeds,  as  a  security  for  his  wages.  This  is  a  prin- 
ciple universally  admitted ;  and  whoever  enters  into  a  contract,  or 
advances  money  upon  bottomry,  must  be  presumed  to  do  it  with  a 
full  knowledge  of  the  law  upon  this  point.  But,  then,  is  the  subsist- 
ence of  these  men  to  be  considered  as  part  of  their  wages  ?  I  think 
it  is  so  to  be  considered ;  it  is  wages  paid  in  another  form ;  it  is  part 
of  the  compensation  for  their  labor ;  and,  according  to  the  law  of  the 
country  to  which  these  men  belong,  subsistence  in  the  intermediate 
time  must  be  presumed  to  form  part  of  the  contract  for  the  payment 
of  wages.  The  parties  must  be  subsisted  till  the  return  to  their  own 
country,  unless  some  special  reason  is  shown  to  the  contrary ;  such 
as  desertion,  or  any  kind  of  misconduct  which  would  work  a  forfeit- 
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ure  of  wages.  There  is,  indeed,  no  proof  of  any  special  agreement 
upon  this  point  in  the  present  case  ;  but  it  is  very  material  that  such 
a  covenant  should  be  presumed  to  subsist  between  the  parties,  espe- 
cially in  a  case  like  the  present,  of  Greek  navigation.  The  number 
of  Greek  vessels  which  arrive  in  this  country  is  very  small ;  and  the 
mariners,  from  the  peculiarity  of  their  language  and  habits,  if  dis- 
charged in  England,  could  not,  without  extreme  difficulty, 
find  an  opportunity  of  returning  to  their  own  *  country.  [  *  41  ] 
But  the  court  is  not  left  solely  to  its  own  conjectures,  as  to 
what  may  be  the  established  usage  with  respect  to  the  subsistence 
or  the  dismissal  of  mariners,  employed  in  the  navigation  of  Greek 
vessels.  It  is  sworn  by  a  person,  who  states  himself  to  have  been 
for  twenty  years  captain  of  an  Ottoman  vessel,  and  at  present  the 
consul-general  of  the  Sublime  Porte  resident  in  Ghreat  Britain,  that 
"  the  captain  is  bound)  by  the  customary  regulations  of  Turkey,  to 
take  his  men  back  again  in  his  vessel,  or  to  find  them  conveyance  in 
other  vessels ;  and  that  in  case  of  sale  of  the  vessel  in  this  country, 
the  proceeds  thereof  are  liable  for  the  support  of  the  crew,  and  to 
procure  them  the  means  of  conveyance  to  their  own  country."  This, 
I  think,  effectually  distinguishes  the  present  case  from  the  American 
cases  which  were  lately  before  the  court.^  The  American  seamen  did 
not  there  attempt  to  establish  their  right,  as  due  to  them  by  the  uni- 
versal usage  and  custom  of  their  country,  or  as  forming  part  of  the 
contract  under  which  they  sailed,  but  upon  the  ground  of  a  statute 
lately  introduced.  As  the  demand  was  made  upon  a  mere  legisla- 
tive act  of  that  country,  the  court  declined  to  interfere ;  but  it  held 
there,  that  if  the  subject-matter  in  dispute  between  the  parties  had 
formed  part  of  the  contract,  it  would  have  upheld  the  demand.  I 
shall,  therefore,  consider  the  proceeds  as  answerable  for  the  subsist- 
ence as  well  as  the  wages  of  these  mariners ;  but  I  shall  not  meddle 
with  the  freight  which  is  in  Mr.  Hansen's  bands. 


1  [The  Courtney,  Edw.  289.] 
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[  '42  ]  *El  Rayo. 

May  14,  1811. 

In  a  general  engagement  the  whole  fleet  is  entitled  to  head-money,  though  the  formal  sur- 
render be  made  to  one  ship  only.  Circumstances  taking  the  present  case  out  of  this  rule. 
Actual  contribution  of  assistance  necessary  to  entitle  a  joint  captor  to  share  in  head- 
money. 

This  was  the  case  of  a  claim  set  up  on  the  part  of  his  Majesty's 
ship  Leviathan,  to  share  in  the  sum  allotted  for  head-money  upon 
the  capture  of  this  Spanish  ship  of  war.  The  El  Rayo  being  a  ship 
of  one  hundred  guns,  and  having  eight  hundred  and  twelve  men  on 
board,  had  been  engaged  on  the  2l8t  of  October,  1805,  in  the  memo- 
rable action  off  Trafalgar,  between  the  British  and  the  combined 
French  and  Spanish  fleets,  but  had  returned  into  Cadiz  on  the  even- 
ing of  that  day.  On  the  23d  of  October  she  again  came  out,  for  the 
purpose  of  assisting  some  of  the  ships  of  the  combined  fleet  which 
were  dismasted  and  otherwise  in  distress ;  in  the  execution  of  which 
duty  she  was  captured,  on  the  following  day,  by  his  Majesty's  ship 
The  Donegal.  The  Donegal  had  originally  formed  part  of  the  fleet 
under  the  command  of  Lord  Nelson,  but  had  been  detached  upon 
other  service  before  the  engagement  commenced ;  and  on  the  even- 
ing of  the  22d,  being  the  day  after  the  battle,  she  again  joined  the 
British  fleet,  then  under  the  command  of  Admiral  CoUingwood.  On 
the  morning  of  the  24th  she  captured  and  took  possession  of  The  El 
Rayo,  which  made  no  resistance;  and,  consequently,  no  aid  was 
required  to  efiect  the  capture,  nor  was  any  given.  Several  ships  be- 
longing to  the  British  fleet,  particularly  The  Leviathan,  were  in  sight 
at  the  time  of  the  capture,  but  they  were  all  employed  in  taking  care 
of  the  disabled  ships  and  prizes,  and  the  attention  of  The  Leviathan 

was  principally  directed  to  the  Spanish  ship  The  Monarca. 
[  *  43  ]  The  Leviathan  fired  a  shot  as  a  signal  to  *  The  Monarca, 

which  fell  between  that  ship  and  The  El  Rayo ;  and  from 
this  circumstance,  and  the  proximity  of  her  situation  at  the  time,  it 
was  submitted,  that  The  Leviathan  had  actually  contributed  to  the 
surrender  of  the  prize,  and  was,  therefore,  enticed  to  share  in  the 
head-money. 

Judgment. 
Sir  W.  Scott.     A  decree  was  originally  made  in  this  cause,  enti- 
tling the  fleet  generally  to  share  in  the  head-money  due  on  account 
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of  this  capture.  At  the  time  when  this  decree  was  made,  no  circum- 
stances had  transpired  which  gave  reason  to  suppose  that  a  peculiar 
claim  would  be  set  up  for  any  individual  ship.  It  is  now,  however, 
asserted  on  behalf  of  his  Majesty's  ship  The  Donegal,  that  she  was 
tbe  sole  captor ;  and  a  claim  has  also  been  made  on  the  part  of  The 
Leviathan  to  share  as  joint  captor  with  The  Donegal,  to  the  exclu- 
sion of  the  rest  of  the  fleet. 

The  first  point  to  be  decided  is,  whether,  upon  the  statement  of 
facts  now  before  the  court,  the  whole  fleet  is  or  is  not  entitled  to 
share  in  this  bounty  of  the  'crown.     I  accede  to  the  principle  laid 
down  by  the  King's  Advocate,  that  if  this  capture  could  be  consi- 
dered as  a  continuation  of  the  general  action,'  then  the  whole  fleet 
would  be  equally  entitled  to  head-money,  notwithstanding  the  formal 
surrender  to  one  particular  ship  belonging  to  the  fleet.     If  the  prize 
now  in  question  before  thfe  court  had  not  gone  into  port,  and  come 
out  again  upon  a  new  enterprise,  the  capture  might,  I  think,  very 
fairly  have  been  considered  as  forming  a  continuation  of  the  general 
engagement.    But  here  are  two  circumstances  which  take 
it  out  of  this  principle.     First,  the  ship  to  which  *  the  sur-  [  *  44  ] 
render  was  made  had  been  detached  on  other  service,  and 
did  not  compose  a  constituent  part  of  the  original  fleet  by  which  this 
memorable  engagement  had  been   sustained.      Secondly,  the  cap- 
tured vessel  was  not  left  after  the  action  upon  the  field  of  battle,  but 
had  escaped  from  her  victorious  enemies,  and  got  into  port,  from 
whence  she  was  again  sent  out  for  the  special  purpose  of  assisting 
other  vessels  in  distress.     Now,  these  two  pircumstances  do,  I  think, 
completely  destroy  aU  supposition  as  to  the  continuity  of  the  engage- 
ment.    Neither  the  capturing  nor  the  captured  vessel  can  be  identi- 
fied with  the  respective  fleets  between  which  the  contest  had  taken 
place ;  and,  upon  this  broad  and  intelligible  ground  of  distinction,  I 
shall  pronounce  against  the  claim  of  the  fleet  to  share  in  the  head- 
money. 

The  next  question  is  with  respect  to  the  claim  of  The  Leviathan ; 
and  that  certainly  approaches  much  nearer  to  the  principle  on  which 
the  court  is  in  the  habit  of  acting,  and  rests  upon  much  nicer  distinc- 
tions of  law.  The  Donegal  had  been  despatched  from  the  British 
fleet  for  the  purpose  of  securing  prizes ;  and  if  it  had  appeared  that 
her  attention  had  been  in  any  manner  directed  to  The  El  Rayo,  her 
claim  would,  I  think,  have  been  pretty  nearly  made  out  There  was 
no  combat  between  the  prize  and  the  actual  captor,  and  all  that  was 
done  on  the  part  of  The  Donegal  was  the  mere  form  of  taking  pos- 
session. The  Leviathan  was  in  sight  at  the  time  of  the  surrender, 
but  her  whole  and  undivided  attention  was  directed  to  one  object, 
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the  assistance  of  The  Monarca.  The  Leviathan  did,  indeed,  fire  a 
gun ;  but  this  was  merely  as  an  admonitory  signal  to  The  Monarca, 
without  an  intention  of  compelling  the  surrender  of  The  El 
[^  •  45  ]  Rayo,  or  of  *  producing  any  effect  upon  that  ship  by  intimi- 
dation or  otherwise.  The  Leviathan  was  certainly  within 
reach,  and  might  have  given  assistance,  if  any  had  been  required,  but 
she  neither  afforded  any  actual  contribution  of  endeavor,  nor  had  she 
the  most  distant  intention  of  so  doing,  being  wholly  employed  on 
another  and  different  service.  With  reference,  then,  to  the  rule  ap- 
plied to  head-money,  I  think  her  interest  is  not  established.  It  is  a 
case  very  different  from  that  put  by  Dr.  Lushington,  of  a  pursuit  by 
a  frigate  and  a  seventy-four  gun  ship,  where  a  surrender  was  pro- 
duced by  the  exertions  of  both  vessels.  In  such  a  case  both  would, 
undoubtedly,  be  entitled  to  the  head-money,  although  the  actual  sur- 
render might  be  made  to  the  frigate,  and  possession  taken  by  her 
only.  But  in  this  case  there  was  no  pursuit,  and  nothing  was  done 
by  The  Leviathan  to  produce  the. event  which  has  occurred.  I  shall, 
therefore,  pronounce  for  the  exclusive  right  of  The  Donegal ;  but,  as 
this  case  has  been  very  properly  brought  to  the  notice  of  the  court, 
and  has  been  conducted  with  the  utmost  fairness  and  propriety,  I 
shall  decree  the  expenses  on  all  sides  to  be  paid  out  of  the  sum 
allotted  for  head-money. 


[  *46  J  •L'Esperance,  Stegman.^ 

May,  21,  1811. 
Derelict,  case  of.    Moiety  given  to  salvors. 

This  ship,  laden  with  a  cargo  of  staves  and  deals,  and  bound  on  a 
voyage  from  Dantzic  to  London,  struck  upon  the  Lemon  and  Ower 
Bank,  on  the  15th  of  August,  1809,  the  wind  at  that  time  blowing 
hard  from  the  S.  S.  W.  and  was,  on  the  same  day,  deserted  by  the 
.master  and  crew,  who,  by  means  of  their  boats,  and  the  assistance  of 
a  hoy  which  was  accidentally  passing  by,  proceeded  in  safety  to  the 
port  of  Yarmouth.  On  the  17th  of  August  she  was  discovered  in 
latitude  53^  17'  north,  and  longitude  2^  24'  east,  by  his  Majesty's 
sloop  of  war  L'Espiegle  and  The  British  Hero,  transport  vessel; 

1  [Affiimed  on  appeal  without  costs,  May  28, 1312.] 
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when,  upon  examination,  it  appeared  that  she  was  conapletely  water- 
logged, tbat  all  her  sails,  as  well  as  her  running  rigging  and  part  of 
her  standing  rigging,  were  cut  away  and  gone,  and  her  rudder 
knocked  off,  but  her  ground  tackling  was  complete.  A  search  was 
made  for  the  ship's  papers,  but  none  could  be  found  by  which  the 
name  or  destination  of  the  vessel  could  be  in  any  manner  ascwtained. 
The  ship  was  then  furnished,  under  the  direction  of  Captain  Atchison, 
the  commander  of  the  L'Espiegle,  with  the  necessary  sails  and  rig- 
ging ;  but  being  still  in  a  very  unmanageable  state,  he  directed  her 
to  be  taken  in  tow  by  The  British  Hero,  and  the  wind  being  favor- 
able, she  was,  by  means  of  such  assistance,  navigated  to  Heligoland, 
where  she  arrived  in  safety  on  the  20th  of  August.  At  Heligoland 
every  exertion  was  made  to  refit  the  ship,  and  on  the  6th  of 
September,  Captain  Atchison,  having  received  orders  to  *  pro-  [  *  47  ] 
ceed  to  the  Downs  with  the  same  transport  under  his  convoy, 
ordered  The  L'Esperance  again  to  be  taken  in  tow  by  The  British 
Hero,  having  first  sent  on  board  her  a  lieutenant,  a  midshipman,  and 
ten  men,  from  The  L'Espiegle,  to  manage  and  direct  her  steering  and 
sailing  whilst  in  tow  of  The  Transport.  In  this  manner  the  vessels 
proceeded  till  the  11th  of  September,  when  the  wind  shifted  to  the 
westward,  and  the  transport  being  unable  to  weather  the  Goodwin 
Sands,  was  obliged  to  cast  off  her  tow-rope,  and  leave  The  L'Espe- 
rance to  her  fate.  In  this  perilous  situation,  the  officers  and  men 
who  had  been  sent  on  board  The  L'Esperance,  by  very  great  exer- 
tion and  skilfnl  management,  succeeded  in  conducting  her  to  the 
Downs ;  from  whence  she  was  afterwards,  on  the  16th  of  the  same 
month,  removed  by  them  to  Sheerness,  as  a  place  of  greater  security. 
In  the  mean  time,  the  owners  of  the  cargo  received  a  letter  from  the 
master,  dated  the  17th  of  August,  advising  them  of  his  having  left 
the  ship  on  the  Lemon  and  Ower  Sand.  Judging,  from  the  buoyant 
nature  of  the  cargo,  that  the  ship  would  float,  they  immediately  sent 
down  proper  persons  to  tow  her  and  her  cargo  to  Yarmouth ;  but, 
before  the  arrival  of  these  men,  the  vessel  had  been  discovered  and 
carried  away  by  the  salvors. 

Judgment. 
Sir  William  Scott.  This  must  be  considered  a  case  of  clear 
derelict,  upon  the  description  given  by  the  owners  themselves,  who 
admit,  that  the  ship,  in  the  prosecution  of  a  voyage  from  Dantzic  to 
London,  with  a  cargo  of  staves  and  deals,  struck  upon  the  Lemon  and 
Ower  Bank,  in  which  situation  she  was  deserted  by  the  master  and 
crew.  It  is  alleged,  however,  by  the  persons  on  whose  behalf 
the  property  has  been  claimed,  that  they  received  a  let-  [  *  48  ] 
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ter  from  the  master,  advising  them  of  his  having  left  the  ship ;  and 
that  they  immediately  sent  down  proper  persons  to  take  charge  of 
her  and  her  cargo.     Now  the  people  who  were  thus  employed  by 
them  must  be  understood  to  have  been  sent  out  upon  a  mere  conjec- 
tural hope  of  saving  the  property,  since,  although  from  the  nature  of 
the  cargo  there  was  little  danger  that  the  ship  would  sink,  yet  it  must 
undoubtedly  have  been  the  expectation  and  belief  of  persons  so  leav- 
ing their  ship,  that  she  would  break  to  pieces.    The  probability  of  her 
being  recovered  was  extremely  slight.     There  was,  in  the  first  place, 
the  chance  of  not  finding  her ;  and,  secondly,  that  if  found,  she  would 
be  a  complete  wreck.     In  this  state  of  derelict  she  was  discovered  by 
his  Majesty's  sloop   L'Espiegle,  with  The  British  Hero  transport 
under  convoy,  bound  on  a  voyage  to  Heligoland,  to  which  place  they 
conveyed  her,  having  first  supplied  the  necessary  sails  and  rigging,  io 
enable  her  to  reach  that  place- in  safety.    It  has  been  said,  that  it  was 
the  duty  of  the  salvors  to  have  brought  this  ship  to  the  nearest  port 
in  England,  and  not  to  have  taken  her  out  of  her  course  to  Heligo- 
land.    But  the  ship's  papers  having  been  taken  away  by  the  mast^ 
and  crew,  it  was  utterly  impossible  for  the  salvors  to  discover  to  what 
country  the  ship  was  destined  ;  and  even  if  it  had  appeared  that  she 
was  bound  on  a  voyage  to  Great  Britain,  still,  having  been  them- 
selves despatched  upon  his  Majesty's  service,  they  could  not  have 
returned  for  the  mere  purpose  of  towing  this  vessel  to  England. 
They  were,  therefore,  under  the  necessity  of  taking  her  with  them, 

and  could  not,  consistently  with  their  public  duty,  have 
[  *  49  ]  saved  her  in  any  other  way.     The  exertions  which  *  they 

made  for  the  safety  of  the  property,  appear  to  me  to  consti- 
tute a  case  of  great  merit,  and  the  court  is  extremely  willing,  as  upon 
all  occasions  of  a  similar  kind,  to  grant  a  liberal  reniuneration.  But 
in  no  instance  (except  where  the  crown  alone  has  been  concerned, 
and  where  no  claim  has  been  given  for  a  private  owner)  has  more 
than  one  half  been  decreed  by  way  of  salvage.  As  this  property  is 
valuable,  the  net  proceeds  of  the  ship,  cargo,  and  freight,  amounting 
to  more  than  12,000i.,  there  seems  to  be  no  reason  for  going  beyond 
this  rule  upon  the  present  occasion.  I  have  no  doubt  of  allowing  a 
moiety ;  and  the  only  question  then,  is,  respecting  the  apportionment 
between  the  salvors  of  the  sum  so  allotted.  Now  the  king's  ship  is, 
I  think,  to  be  deemed  the  principal  salvor ;  the  commanding  officer  of 
that  ship  having  presided  on  the  occasion,  and  given  the  necessary 
directions  as  to  the  best  and  most  efficacious  mode  of  saving  this 
property  ;  but  it  must,  at  the  same  time,  be  taken  into  consideration! 
that  the  chief  part  of  the  labor  lay  upon  the  crew  of  The  Transport* 
In  order  to  make  an  equitable  division  between  the  parties  entitled, 


« 
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it  appears  to  me,  that  some  reference  should  be  had  to  the  number  of 
persons  on  board  each  of  the  ships.     The  crew  of  The  Transport,  it 
should  seem,  consisted  of  thirty-six  men;   and  though  it  does  not 
appear  from  any  evidence  in  the  cause  what  might  be  the  exact 
number  on  board  the  king's  ship,  yet,  judging  from  the  size  of  The 
L'Espiegle,  and  from  the  number  of  hands  usually  allotted  to  vessels 
of  the  same  rate  and  description,  the  probability  is,  that  there  were  from 
ninety  to  one  hundred  and  twenty  men  on  board  that  ship.    Without 
entering  into  any  very  minute  distinctions  upon  this  point,  I  shall 
direct  three  fourths  of  the  salvage  money  to  be  paid  to  the 
commander,  *  officers,   and   crew  of  his   majesty's   sloop  [  *  50  J 
L'Espiegle ;  and  the  remaining  one  fourth  thereof  to  the 
master,  officers,  crew,  and  owner  of  the  transport  vessel.     The  ac- 
counts of  charges  attending  the  execution  of  the  commission  of  unli- 
very and  appraisement,  appear  to  be  enormous ;  those  I  shall  refer  to 
the  consideration  of  the  registrar  and  merchants. 


The  Nied  Elwin,  Niess. 

May  23,  1811. 

Bail  bonds  are  not  mere  personal  securities  to  indlTidual  captors,  but  are  given  to  the  court 

to  abide  the  adjudication  of  all  eyents  impending  before  it  at  the  time. 
Sureties  not  responsible  in  case  of  a  subsequent  intervention  of  hostilities. 
Bail  dismissed. 

This  vessel,  sailing  under  Danish  colors,  and  laden  with  a  cargo  of 
sugar,  coffee,  elephants'  teeth,  and  other  articles,  was  captured  on  the 
16th  September,  1806,  by  the  private  ship  of  war  Happy  Return. 
On  the  14th  of  October,  in  the  same  year,  the  ship  was  restored  by 
consent,  with  freight  and  expenses.  Claims  were  given  for  the  cargo 
on  behalf  of  Messrs.  Byberg  &  Co.,  of  Copenhagen,  and  others ;  and 
on  the  6th  of  May,  1807,  the  cause  came  on  for  hearing,  when  the 
judge  restored  four  sevenths  of  the  general  cargo,  and  ordered  further 
proof  of  the  remaining  three  sevenths,  and  of  the  elephants'  teeth. 
On  the  18th  of  August,  1807,  bail  was  given  to  the  captor,  to  answer 
adjudication  in  the  sum  of  20,057/,  95. 4rf.,  being  double  the  appraised 
value  of  the  said  three  sevenths  of  the  general  cargo  and  the  elephants' 
teeth.  On  the  12th  of  February,  1808,  the  judge  pronounced  the  fur- 
ther proofs  to  be  sufficient,  and  the  goods  to  be  Danish  property,  and 
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directed  the  captor's  general  expenses  to  be  paid.  The  Bdng^s  Advo- 
cate now  moved  for  condemnation  of  the  property  to  the 
[  *  51  ]  crown,  •in  consequence  of  the  hostilities  which  had  since 
been  declared  between  this  country  and  Denmark ;  and  also 

for  a  monition  against  Smith  and  Wolf,  the  bail,  to  answa:  the  adjn- 

dication. 

On  behalf  of  the  crown,  the  King^s  Advocate  and  Jenner  argued, 
that  the  bail  bond  must  be  considered  in  all  respects  as  a  substitute 
for  the  thing  itself ;  that  it  was  not  confined  to  the  individual  captor 
to  whom  it  was  given,  but  was  to  answer  all  questions,  relative  to 
the  property,  which  might  arise  before  the  ultimate  adjudication  of 
the  cause  :  that  bail  bonds  are  never  in  possession  of  the  captors,  but 
of  the  court,  and,  therefore,  it  would  be  too  much  to  maintain,  that 
they  can  only  be  put  in  suit  by  the  persons  to  whom  they  are  given 
by  name ;  that  the  crown  must,  for  such  purposes,  be  considered  in 
all  respects  as  identified  with  the  captor ;  that  all  right  of  capture 
proceeded  from  the  crown,  and  that  all  right  of  prize  vested  originally 
in  the  crown  :  that  in  a  case  of  joint  capture  it  could  never  for  a  mo- 
ment be  contended  that  the  bail  would  not  be  responsible  to  the  joint 
captor,  who  had  subsequently  proved  his  interest,  as  well  as  to  the 
actual  captor,  to  whom  alone  the  bond  was  given  :  that  in  the  case 
of  property  condemned,  under  the  provisions  of  the  Prize  Act,  to  the 
crown,  instead  of  the  captor,  by  whom  the  proceedings  were  origin- 
ally institued,  the  responsibility  of  the  bail  was  indisputable.     It  was 
further  urged,  that  it  is  the  policy  of  this  country  to  consider  all  pro- 
perty depending  in  judgment  before  the  court,  as  liable  to  condemna- 
tion in  case  hostilities  should  supervene;. and  that  it  was  just  and 

reasonable  that  a  bond  taken  for  such  property  should  be 
[  *  52  ]  subject  to  *  the  same  considerations,  and  that  the  possession 

of  it  should  be  considered  as  equivalent  to  the  possession  of 
the  property  itself. 

For  the  bail,  Arnold  and  Adams  contended,  that  bail  bonds  were 
granted  for  a  limited  purpose  only ;  that  they  were  given  to  the  cap- 
tor, and  not  to  the  king ;  that  if  the  court  should  decide  otherwise,  no 
bail  would  ever  be  given  in  future :  that  the  present  security  was 
given  merely  to  answer  the  point  then  before  the  court  for  its  deci- 
sion ;  namely,  whether  this  was  or  was  not  Danish  property :  that  the 
parties  were  induced  to  give  such  bail  by  the  established  credit  of 


45  Geo.  m.  c.  72,  §  32. 
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Messrs.  Ryberg  &  Co.,  on  whose  behalf  the  goods  were  claimed,  by  the 
firm  expectation  that  those  gentlemen  would  be  able  to  establish  their 
property  in  the  goods,  and,  also,  by  the  confidence  they  entertained, 
that,  in  the  event  of  condemnation,  the  owners  would  furnish  them 
with  the  means  of  discharging  the  bond :  that  at  the  time  when  this 
security  was  given  the  parties  had  not  the  least  expectation  of  a  war 
between  this  country  and  Denmark :  that  if  the  bond  were  to  be  en- 
forced against  them,  they  alone  would  be  the  sufferers,  having  no 
means  of  calling  upon  the  Danish  merchants  for  payment  in  conse- 
quence of  the  war  with  Denmark. 

Judgment. 

Sir  William  Scott.  The  question  in  this  case  is,  whether  the 
parties  who  have  given  bail  to  answer  adjudication  are  subject  to  this 
demand  of  the  crown  to  bring  in  the  amount  of  the  value  of  the  goods 
for  which  they  have  become  securities.  At  the  time  the  property  was 
delivered  on  bail,  the  question  depending  before  the  court  was, 
whether  that  part  of  the  cargo  which  was  ordered  for  further 
proof,  was  or  was  not  Danish  property :  if  *  it  really  belonged  [  *  53  ] 
to  subjects  of  Denmark,  the  party  making  the  claim  would, 
at  the*  time,  have  been  entitled  to  restitution,  and,  upon  due  proof  of 
the  property  being  made,  the  bail  would  have  been  equally  entitled 
to  their  dismissal.  Now,  I  cannot  entirely  accede  to  the  position 
which  has  been  laid  down  on  behalf  of  the  claimant,  that  these  bonds 
are  mere  personal  securities  given  to  the  individual  captors ;  because, 
I  think,  they  are  given  to  the  court  as  securities  to  abide  the  adjudi- 
cation of  all  events  at  the  time  impending  before  it.  This  court  is 
not  in  the  habit  of  considering  the  effect  of  bonds  precisely  in  the 
same  limited  way  as  they  are  viewed  by  the  courts  of  common  law. 
In  those  courts  they  are  very  properly  considered  as  mere  personal 
securities  for  the  benefit  of  those  parties  to  whom  they  are  given. 
In  this  place  they  are  subject  to  more  enlarged  considerations :  they 
are  here  regarded  as  pledges  or  substitutes  for  the  thing  itself,  in  all 
points  fairly  in  adjudication  before  the  court.  The  cases  put  by  the 
King's  Advocate  fully  establish  this  point,  and  it  would  be  easy  to 
suggest  others  in  support  of  the  same  doctrine.  Suppose  a  bond 
given  to  the  actual  captor  to  answer  the  adjudication  of  property, 
which  should,  from  the  locality  of  the  capture,  be  subsequently  con- 
demned to  the  king  in  his  office  of  admiralty ;  I  have  no  hesitation 
in  saying  that  the  bail  would  in  such  a  case  be  answerable  to  the 
admiralty. 

But  the  question  still  recurs  —  Has  the  crown  a  right  to  enforce 
payment  from  these  parties  in  the  event,  which  has  since  occurred,  of 
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Danish  hostilitiea  ?  I  am  of  opinion  that  it  has  no  such  right :  that 
is  an  event  which,  I  am  persuaded,  was  not  in  the  contem- 
[  *  54  ]  plation  of  the  parties  at  the  time  they  entered  into  this  *  se- 
curity ;  it  has  no  connection  with  the  question  which  this 
bail  was  given  to  answer,  namely,  whether  these  goods  were  Danish 
property  or  not.  The  present  is  an  adjudication  upon  an  entirely 
new  question,  arising  out  of  an  entirely  new  state  of  things,  and 
cannot  be  identified  with  the  original  proceedings  in  the  cause.  The 
court  does,  indeed,  upon  the  intervention  of  hostilities,  accept  the  old 
proceedings,  and  upon  them  pronounce  for  the  interest  of  the  crown ; 
but  it  does  so  merely  for  the  purpose  of  saving  time  and  expense,  and 
not  with  any  view  of  fixing  a  responsibility  on  those  who  have  given 
bail  to  answer  a  very  different  question.  If  the  court  were  to  accede 
to  the  prayer  of  the  crown,  upon  this  occasion,  the  effect  would  be 
monstrous ;  it  would  extinguish  altogether  the  practice  of  delivering 
property  upon  bail,  a  mode  so  much  encouraged  by  the  court  and  by 
the  legislature.  No  British  merchant  would  become  security  for 
foreign  claimants  in  any  case,  if  he  should  be  considered  responsible 
to  the  extent  of  such  a  possible  contingency  as  that  of  a  subsequent 
intervention  of  hostilities.  How  could  this  court  expect  it  ?  How 
could  the  neutral  world  expect  it  ?  I  am  clear  that  I  have  no  snthor^ 
ity  to  compel  these  merchants  to  bring  in  the  amount  of  the  pro- 
perty, and  I  pronounce  for  the  dismissal  of  the  bail. 


[  *  55  ]  The  Edel  Catharina,  Clausen. 

June  5, 1811. 

License  to  come  to  anj  port  of  the  United  Kingdom  will  not  protect  a  sliip  destined  to 

Heligoland.^ 

This  was  the  case  of  a  ship  under  Danish  colors,  laden  with  a 
cargo  of  deals  and  other  goods  on  a  voyage  from  Oster  Rusoer  to 
Heligoland.  At  the  time  of  capture  there  was  a  British  license  on 
board,  permitting  the  vessel  to  come  to  any  port  of  the  United  King- 
dom; and  the  question  was,  whether  the  terms  of  the  license  would 
enure  to  the  protection  of  the  present  voyage. 

1  [Sec  Cases,  Edw.  827,  et  seqJ] 
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Sir  W.  Scott.      This  ship  and  cargo  are  the  property  of  his 
Majesty's  enemies,  and  must  be  liable  to  condemnation,  unless  it  can 
be  shown  that  they  are  entitled  to  any  special  protection.    It  appears 
that  the  ship  was  destined  on  a  voyage  to  Heligoland,  and  that  she 
had  a  license  on  board,  permitting  her  to  come  to  any  port  of  the 
United  Kingdom.    Now,  the  island  of  Heligoland  has  been  reduced 
by  conquest  into  British  possession,  but  it  forms  no  part  of  the  United 
Kingdom,  nor  has  it  been  in  any  manner  incorporated  with  the 
king's  dominions.     Though  under  the  control  of  his  Majesty,  it  is 
no  more  a  part  of  the  United   Kingdom  than  any  of  the  Danish 
colonies  in  the  West  Indies,  which  have  surrendered  to  his  Majesty's 
forces.     The  greater  contiguity  of  Heligoland  to  this  country  does 
not,  in  the  slightest  degree,  alter  the  nature  of  the  case.     The  islands 
of  Guernsey  and  Jersey,  though  very  ancient  possessions  of  the  crown, 
have  never  been  considered,  to   all  intents  and  purposes, 
parts  of  tjie  United  Kingdom.    *  The  ports  of  those  islands  [  *  56  ] 
have,  indeed,  for  many  purposes,  been  assimilated  to  those 
of  Great  Britain ;  but, an  other  respects,  they  have  always  been  held 
to  differ,  as  in  the  case  of  duties.   The  trade  of  Heligoland  is  likewise 
under  special  prohibition,  the  order  in  council,  (31st  May,  1809,) 
directing  that  the  trade  to  and  from  that  island  shall  be  confined  to 
British  ships  navigated  according  to  law,  except  in  cases  where  his 
Majesty  may  be  pleased,  by  special  license,  otherwise  to   permit. 
Such  is  the  state  of  the  law  as  prescribed  by  government  for  regulat- 
ing the  commercial  intercourse  with  Heligoland,  and  this  court  does 
not  think  itself  entitled  to  make  a  distinction  where  none  has  been 
made  by  special  order.     It  has  been  said,  that  the  transgression  of  the 
law,  if  any,  has  proceeded  from  an  error  in  the  party ;  but  I  think 
this  can  hardly  he  the  case,  considering  the  length  of  time  which  has 
elapsed  since  the  regulation  was  established.     The  order  is  of  very 
long  standing,  and  it  is  hardly  possible  that  the  prohibition  should 
have  been  unknown  in  Denmark  at  the  time  when  the  present  voyage 
commenced.     Ship  and  cargo  condemned. 


VOL.  I.  —  DOD. 
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[  'S?  ]  *The  Rose  in  Bloom,  Olcott 

Jane  21,  1811. 

Order  in  conndl  prohibiting  trade  with  the  enemy  applies  to  a  part  as  well  as  the  whole  of 
a  cargo.    Conyeyance  of  passengers  for  hire  equivalent  to  conyeyauoe  of  goods  for  GreigbL 

This  was  the  case  of  a  ship  under  American  colors,  having  a  num- 
ber of  passengers  and  several  puncheons  of  brandy  on  board,  with 
which  she  was  proceeding  from  Bayonne  to  New  York,  when  she 
was  captured  on  the  1st  of  May,  1811,  and  brought  into  Plymouth. 

Judgment. 

Sir  W.  Scott.  This  ship  was  taken  in  the  prosecution  of  a 
voyage  from  the  blockaded  port  of  Bayonne  to  New  York,  and  is 
proceeded  against  for  the  breach  of  the  order  in  council  of  the  26th 
of  April,  1809. 

It  is  the  duty  of  this  court  to  enforce  the  observation  of  the  orders 
in  council  against  all  breaches  whatever,  and  to  apply  them  to  every 
case  of  a  commercial  nature,  without  regard  to  the  extent  of  the  par- 
ticular transaction,  whether  it  be  great  or  small,  whether  it  comprises 
the  whole  or  the  part  of  a  cargo,  unless  the  amount  in  value  shall 
appear  to  be  so  very  trifling  as  to  bring  it  within  the  maxim  de  mini- 
mis non  curat  lex.  Carrying  a  part  of  a  cargo  only  will  afford  no 
protection  against  the  penalties  imposed  by  this  order ;  since  the  mis- 
chief would,  in  that  case,  be  substantially,  or,  at  least,  eventually  the 
same  as  if  permission  were  granted  to  take  whole  cargoes.  The 
restrictions  which  it  was  the  object  of  the  order  to  impose  upon  the 
trade  of  the  enemy  would,  in  fact,  be  no  restrictions  at  all  if  such  a 
laxity  of  interpretation  were  once  admitted. 
[  *  58  ]  •  This  court  has  likewise  been  inclined  to  hold,  that  the 
conveyance  of  passengers  for  hire  is  equivalent  to  the  con- 
veyance of  goods  for  freight,  and  consequently  has  considered  it  to 
be  that  sort  of  trading  which  comes  within  the  prohibition  prescribed 
by  the  order  in  council.  In  this  light  the  court  is  bound  to  view  the 
present  transaction,  unless  it  can  be  shown  that  the  passengers  were 
put  on  board  under  such  circumstances  as  would  take  the  case  out  of 
the  application  of  the  general  rule  of  law.  What  has  been  stated 
respecting  the  conveyance  of  distressed  American  seamen,  is  a  matter 
to  which  the  court  would,  from  motives  of  humanity,  be  willing  to 
pay  every  attention.  It  is  well  known  that  many  American  seamen 
have  been  thrown  out  of  employment,  and  detained  in  the  ports  of 
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France,  by  the  violence  of  the  ruling  power  in  that  country ;  and,  if 
this  ship  had  been  employed  by  the  American  charge  des  affaires  for 
the  sole  purpose  of  taking  home  these  poor  men,  it  would,  I  think,  * 
have  been  entitled  to  a  very  favorable  consideration.     Had  the  trans- 
action con&ned  itself  within  these  limits,  the  present  case  might  rea- 
sonably have  been  considered  to  form  an  exception  to  the  general 
role.     It  is,  however,  highly  requisite,  that  the  existence  and  contents 
of  any  such  contract  should  be  fully  established  in  evidence.     The 
court  must  naturally  expect  that  it  should  appear,  with  certainty,  what^ 
were  the  specific  purposes  for  which  the  ship  was  engaged,  and  how 
far  any  indulgence  was  required  by  the  American  minister.     In  the 
present  case,  no  such  contract  is  produced,  nor  is  any  satisfactory  ex- 
cuse offered  for  its  non-production  ;  the  matter  is  left  upon  the  sole 
testimony   of  the  master,  who   says    that  the   American 
minister  allowed  him  the  liberty  of  taking  on  *  board  such  [  *  59  ] 
other  passengers  as  he  might  think  fit.    I  profess  that  I  can- 
not bring  my  mind  to  give  full  credit  to  this  representation  so  made  by 
the  master,  that  every  thing  was  left  entirely  to  his  discretion.     It 
never  could  have  been  that  Mr.  Russel  granted  to  this  man  the  un- 
limited permission  of  carrying  passengers  of  all  descriptions,  whe- 
ther of  a  civil  or  military  character,  whether  neutrals  or  belligerents. 
I  consider  it  to  be  a  radical  defect  in  the  case,  that  the  contract  is  not 
produced. 

According  to  the  history  given  by  the  master  in  his  depositions, 
this  vessel  had  been  "  captured  by  a  French  government  barge,  and 
carried  into  3t.  Sebastians,  where  she  remained  until  the  18th  day 
of  April  following,  when  she  was  ordered  by  the  French  government 
to  Bayonne,  in  France,  at  which  place  she  arrived  on  the  same  day, 
she  being  then  in  the  possession  of  a  French  ofiicer  and  crew ;  that 
the  said  ship  and  cargo  were  then  sold,  and  the  proceeds  lodged  with 
the  French  government,  and  where  the  same  now  remain  ;  that  he, 
this  deponent,  purchased  the  said  ship  at  public  sale  at  Bayonne 
aforesaid,  on  accouiit  of  the  former  and  present  owners ; "  and  I 
think  it  appears,  from  one  of  the  letters  found  on  board,  that  the 
porchase  was  made  in  consequence  of  directions  given  by  the  owners 
themselves.  What  is  this  but  buying  in  a  blockaded  port,  which 
act,  regarded  strictly,  is  in  itself  a  violation  of  the  order  in  council, 
prohibiting  all  trading  whatever?  At  the  same  time,  the  court 
would  be  very  unwilling  to  press  too  hard  upon  the  conduct  of  par- 
ties, where  the  property  has  been,  under  such  circumstances,  repur- 
chased from  the  enemy  for  the  benefit  of  former  owners.  Consi- 
dered in  the  favorable  point  of  view  which  the  court  is  dis- 
posed to  take  of  such  a  transaction,  it  *  amounts  to  little  [  *  60  ] 
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more  than  a  ransom  or  compromise.  It  would  be  a  harsh  measure 
to  consider  that  as  a  contravention  of  the  British  order,  which  was 
done  for  the  sole  purpose  of  extricating  the  property  from  the  grasp 
of  French  violence. 

The  counsel  for  the  claimants  have,  in  the  course  of  the  argument, 
described  this  as  a  cartel  ship ;  but  I  think  the  term  is  not  -strictly 
applicable  to  a  neutral  vessel,  engaged  in  the  species  of  service  for 
which  this  ship  is  said  to  have  been  taken  up  by  the  American 
minister.  The  employment  to  which  the  privilege  of  a  cartel  is 
allowed  is  of  a  very  particular  nature.  It  is  a  mode  of  intercourse 
between  hostile  nations,  invented  for  the  purpose  of  alleviating,  in 
some  degree,  the  calamities  of  war,  by  restoring  to  their  liberty  those 
individuals  who  may  happen  to  have  fallen  into  a  state  of  captivity. 
It  is  for  the  mutual  exchange  of  prisoners  of  war ;  and,  therefore, 
properly  speaking,  it  can  have  place  between  belligerents  only.  But 
the  employment  of  this  vessel  is  in  a  service  of  a  different  description. 
It  is  the  transaction  of  a  neutral  state,  acting  for  its  own  purposes, 
without  reference  to  the  existence  of  a  war  with  any  other  country. 
It  can  never  be  treated  as  a  general  rule,  that  a  vessel  so  employed 
would  be  protected  on  a  voyage  otherwise  illegal. 

But  this  is  by  no  means  the  whole  of  the  present  case.  The  let- 
ters, I  think,  show  that  the  vessel  was  laden  with  two  different  quan- 
tities of  brandy,  consisting  of  twenty  puncheons  each ;  but  take  it 
only  as  of  smaller  amount,  (one  such  quantity,)  the  difference  is  not 
material.  Whatever  might  be  the  precise  amount,  it  must,  in  either 
case,  be  considered  as  cargo. 

It  appears,  likewise,  that  there  were  on  board  twenty-six 
[  *  61  ]  packages,  of  very  considerable  value.  The  witnesses  *  do 
not,  indeed,  any  of  them  speak  directly  to  the  contents  of 
these  packages ;  but  the  master  states  that  «  certain  officers  of  the 
revenue,  at  Plymouth,  came  on  board  the  said  ship  whilst  lying  in 
Catwater,  in  order  to  search  for  contraband  goods,  having  asserted 
that  they  had  seized  one  hundred  yards  of  lace  and  upwards,  taken 
ashore  from  the  said  ship."  I  cannot  view  these  packages  in  any 
other  light  than  cargo,  and  consider  the  conveyance  of  them  as  a 
direct  employment  of  the  vessel  for  the  purposes  of  commerce.  I 
shall,  therefore,  pronounce  this  ship  to  be  liable  to  confiscation,  £uid 
shall  condemn  the  cargo  also,  with  the  exception  of  the  stores  which 
have  been  claimed  for  the  American  government,  and  which  were 
put  on  board  this  ship  for  a  legitimate  purpose,  the  use  of  the  Ame- 
rican seamen. 
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Financier,   Cathell. 

July  24,  1811. 

One  of  two  joint  chasers  being  ordered  to  pick  up  the  boats  of  the  other,  and  in  consequence 
of  the  delay  occasioned  by  her  obedience  to  Uiose  orders  losing  sight  of  the  prize,  is  not 
entitled  to  share  with  a  third  ship  coming  up  and  making  the  actual  capture.^ 

Judgment. 
Sir  W.  Scott.  This  is  a  claim  set  up  on  behalf  of  the  officers 
and  crew  of  his  Majesty's  ship  Britomart,  to  share  in  a  prize  taken 
by  The  Desiree,  in  sight  of  another  king's  ship,  The  Quebec.  In  the 
preparatory  examinations,  no  mention  whatever  is  made  of  The  Bri- 
tomart's  having  joined  in  the  chase,  or  having  been  present  at  the 
time  of  capture ;  on  the  contrary,  the  master  and  mate  both  say  that 
they  were  taken  by  his  Majesty's  frigate  Desiree,  and  that  the  only 
otheif  ship  they  observed  in  sight  at  the  time  of  the  capture  was  an 
English  frigate,  called  The  Quebec,  which  had  chased  the 
•prize  the  whole  of  the  day  previous  to  the  capture.  No  [  •62  ] 
person  from  on  board  the  captured  ship  has  been  examined 
upon  the  present  allegation.  Whether  the  crew  of  The  Financier, 
the  prize  in  question,  had  left  this  country  before  the  allegation  was 
admitted,  or  from  what  other  cause  this  defect  in  the  regular  evidence 
has  proceeded,  does  not  appear.  Those  who  have  been  produced  for 
examination  are  either  releasing  witnesses  belonging  to  The  Brito- 
mart herself,  or  persons  from  The  Quebec,  which  is  admitted  to 
have  joined  in  the  chase,  and  whose  interest  as  joint  captors  is  not 
denied.  These  last  are  entirely  disinterested  witnesses,  and  upon 
their  testimony  the  court  will,  upon  that  account,  be  inclined  to 
place  the  greatest  reliance.  Captain  Hawtayne,  who  commanded 
The  Quebec,  says :  —  "  That  the  said  ship,  being  on  a  cruise  off  the 
Texel,  in  the  month  of  May  last,  a  schooner  was  discovered  on  the 
23d  day  of  the  said  month  of  May,  to  which  his  Majesty's  said  ship 
gave  chase  ;  that  the  said  schooner  was  on  the  weather-beam  of  The 
Quebec,  steering  to  the  south-east,  carrying  sail,  and  apparently 
endeavoring  to  effect  her  escape ;  that  the  wind  being  light,  the 
deponent  ordered  four  boats  from  his  Majesty's  said  ship  Quebec, 
under  the  command  of  two  lieutenants,  properly  manned,  to  go  in 
pursuit  of  the  said  schooner,  in  order  to  come  up  with  and  to  board 


'  [For  cases  as  to  joint  captures,  see  The  Nordstern,  1  Acton,  128,  note.] 
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and  detain  her,  if  possible;  and  they  accordingly  left  The  Quebec 
for  that  purpose,  about  eight  or  half-past  eight  o'clock,  A.  M.,  of  the 
said  23d  of  May,  and  continued  on  that  duty  till  picked  up  by  his 
Majesty's  ship  Britomart,  at  the  time  and  in  consequence  of  the 
signal  which  will  be  hereinafter  deposed  of.     He  saith  that,  about 

nine  o'clock,  A.  M.,  of  the  said  day,  a  brig  of  war  was  seen 
[  •  63  ]  •  in  the  N.  W.  quarter  from  The  Quebec,  but  was  not  in 

chase  of  the  said  schooner,  as  she,  the  said  brig,  kept  a 
course  widely  different;  that  The  Quebec  continued  chasing  the  said 
schooner  upon  the  courses  gradually  S.  E.  from  south,  and  in  the 
afternoon  gradually  to  the  N.  W.,  the  wind  changing,  also  gradually^ 
during  the  day,  from  S.  S.  W.  by  the  west  to  N.  N.  E. ;  that  the 
said  brig  of  war,  which  afterwards  proved  to  be  his  Majesty's  ship 
Britomart,  William  Buckley  Hunt,  Esquire,  commander,  continued 
under  easy  sail  (for  such  weather,  if  she  had  then  been  in  chase) 
upon  a  course  which,  in  the  deponent's  opinion,  was  three  points 
more  to  the  southward  and  westward  than  The  Quebec  was  steer- 
ing, and  by  that  means  increased  her  distance  so  considerably  from 
The  Quebec,  as  to  be  hardly  visibly  from  on  board  that  ship  in  tHe 
intermediate  time,  between  about  nine  o'clock,  A.  M.,  and  tw^elvie 
and  one  o'clock  at  noon  of  the  said  day ;  and  was  also,  during  that 
time,  so  very  considerably  distant  from  the  said  schooner,  that,  in 
the  deponent's  opinion  and  belief,  the  persons  on  board  the  said  brig 
could  hardly  see  the  said  schooner,  for  it  was  necessary  even  for  the 
deponent,  at  that  time,  to  sweep  the  horizon  with  a  glass  to  catch 
the  said  brig.  And  the  deponent  further  saith,  that,  about  one 
o'clock,  P.  M.,  of  the  said  day,  it  was  observed  from  the  deck  of  The 
Quebec,  with  a  glass,  that  the  said  brig,  which  afterwards  proved  to 
be  The  Britomart,  had  sails  set,  as  if  in  chase,  and  with  a  view  to 
come  up  with  and  ascertain  the  circumstances  attending  The  Que- 
bec's chase  of  the  aforesaid  schooner ;  and  as  the  said  brig  brought 

up  with  her  a  fresh  wind,  she  then  gained  fast  upon  The 
[  •  64  ]  Quebec  and  schooner  upon  a  *  parallel  line  to  windward  ; 

and  at  about  four  or  half-past  four  o'clock,  P.  M.,  of  the 
same  day  she  was  ascertained  to  be  his  Majesty's  ship  Britomart;" 
(it  appears  that  he  did  not  know  before  what  ship  it  was,  and,  con- 
sequently, that  these  vessels  were  not  associated  ifor  the  purpose  of 
cruising  together,  or  indeed  upon  any  conjoint  service ;)  "  she  having 
at  that  time  closed  with  The  Quebec  upon  a  contrary  tack,  which 
last-mentioned  ship  was  occasionally  firing  at  the  said  schooner ; 
and  when  the  said  brig  Britomart  had  closed,  as  aforesaid,  with  The 
Quebec,  she,  the  said  brig,  commenced  firing  at  the  chase,  and,  in 
conjunction  with  The  Quebec,  the  said  schooner,  the' chase,  being  at 


HIGH  COURT   OF   ADMIRALTY.  65 

The  Financier.    I  Bod. 

that  time  about  long  cannon-shot,  or  perhaps  rather  more,  distance 
to  windward  of  his  Majesty's  said  two  ships ;  that  about  half-past 
three  o'clock,  and  before  The  Britomart  had,  as  aforesaid,  closed  with 
the  Quebec,  the  deponent,  who  at  that  time  supposed  the  said  brig 
to  be  a  British  ship  of  war,  observed  her  to  pick  up  one  of  The 
Quebec's  boats,  and  after  The  Britomart  had  fired  several  shots  at 
the  said  chase,  the  deponent  finding  it  necessary  to  have  the  boats 
belonging  to  The  Quebec  taken  up,  and  considering  that  The  Que- 
bec had  the  advantage  as  the  pursuing  ship,  he  thereupon,  to  prevent 
the  necessity  of  The  Quebec  giving  up  the  chase  to  pick  up  her  own 
boats,  made  a  signal  to  The  Britomart  to  cease  firing,  and  to  pick 
up  the  said  boats."  This,  I  presume,  was  a  very  proper  exercise  of 
discretion  on  the  part  of  Captain  Hawtayne.  It  is  not  suggested 
that  it  was  done  from  any  sinister  motive,  or  with  a  view  of  depriv- 
ing The  Britomart  of  her  right  to  share.  Thinking  The  Quebec 
had  the  advantage  with  respect  to  the  chase,  he  directed,  as 
*he  had  undoubtedly  a  right  to  direct,  the  other  ship  to  [  'GS  ] 
pick  up  the  boats.  The  probability  of  the  capture  would 
have  been  lessened  if  he  had  acted  in  a  different  way,  by  detaining 
The  Quebec  to  pick  up  her  own  boats,  as  he  must  naturally  have 
desired  otherwise  to  have  done.  Having  a  choice  of  difficulties  to 
contend  with,  he  pursued  that  course  of  conduct  which  appeared  to 
be  most  advantageous  to  the  public  service.  He  goes  on  to  say 
"  that  Captain  Hunt,  of  H.  M.  S.  Britomart,  in  obedience  to  such 
signal,  immediately  ceased  firing,  shortened  sail,  and  secured  and 
took  up  the  other  three  boats  belonging  to  The  Quebec ;  and,  after 
having  so  done.  The  Britomart  was  seen  by  the  deponent"  to  do 
what  ?  Not  to  follow  the  prize  in  question ;  but  "  to  follow  The 
Quebec  in  pursuit  of  the  said  schooner."  Captain  Hawtayne  fur- 
ther says  "  that  the  weather  then  coming  on  extremely  thick,  with 
small  rain.  The  Britomart  was  lost  sight  of  from  The  Quebec  between 
six  and  seven  o'clock  in  the  evening." 

Now,  if  The  Britomart  at  that  time  lost  sight  of  The  Quebec,  she 
must,  long  before,  have  lost  sight  of  the  prize,  which  was  far  ahead  of 
The  Quebec  It  was  as  much  as  The  Quebec  herself  could  do  to 
keep  sight  of  the  prize,  and  it  is  absolutely  impossible  that  The  Bri- 
tomart should  have  seen  the  prize ;  I  think  Captain  Hawtayne  ex- 
presses himself  with  very  great  accuracy  when  he  says,  she  followed 
not  the  schooner,  but  The  Quebec  in  pursuit  of  the  schooner.  The 
chase  continues  till  nine  o'clock,  and  then,  for  the  first  time,  the  actual 
captor,  The  Desiree,  makes  her  appearance,  having  no  previous  con- 
nection either  with  the  one  ship  or  the  other ;  but,  coming  entirely 
unknown  to  either  of  them,  from  a  different  quarter,  she  intercepts 
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the  prize  before  it  could  get  into  the  Texel.     It  is  the  opi- 
[  *  66  ]  nion  *  of  one  of  the  witnesses,  that  the  prize  would  have 

escaped  altogether  from  The  Quebec  and  Britomart;  and 
Captain  Hawtayne  himself  is  clearly  of  opinion,  that  The  Desiree 
must,  at  all  events,  have  been  the  actual  captor.  Now,  this  opinion 
of  Captain  Hawtayne  and  the  other  witness  is  in  direct  opposition  to 
the  statement  contained  in  the  allegation,  that  The  Britomart  would 
have  been  the  actual  captor,  if  she  had  not  been  detained  in  the  ser- 
vice ,of  picking  up  the  boats  of  The  Quebec.  It  appears,  that  The 
Quebec  and  the  prize  tacked  about  seven  o'clock  at  night,  in  order  to 
avoid  the  Dutch  coast ;  and  Captain  Hawtayne,  founding  his  conjec- 
ture on  the  fact  of  her  being  in  sight  the  next  morning,  presumes  that 
The  Britomart  must  have  done  the  same.  But,  taking  the  fact  Feally 
to  be  what  Captain  Hawtayne  supposes  it  to  have  been,  still  The 
Britomart  must  have  been  at  a  very  considerable  distance  from  the 
place  where  the  capture  was  made ;  for  it  is  not  denied  that  The 
Quebec  came  up  with  The  Desiree  and  the  prize  at  twelve  o'clock  at 
night,  and  that  The  Britomart  did  not  arrive  till  several  hours  after- 
wards, namely,  at  five  o'clock  on  the  following  morning.  If  The  Bri- 
tomart continued  the  chase  of  any  ship,  it  must  have  been  of  The 
Quebec,  and  of  that  she  had  entirely  lost  sight ;  the  pursuit  even  of 
that  ship  cannot  properly  be  denominated  a  chase ;  it  was  a  conjec- 
tural pursuit  only ;  it  was  a  feeling  about  in  the  dark,  a  search  and 
inquiry,  but  no  chase.  The  chase  of  the  prize  by  The  Britomart 
must  be  held  to  have  ceased  at  six  or  seven  o'clock  on«the  evening 
before  the  capture,  when  she  was  employed  in  picking  up  the  boats 
of  The  Quebec ;  after  which  time  she  never  agaih  got  sight  of  the 

prize.    Then,  by  what  possibility  can  The  Britomart  be  con- 
[  *  67  ]  sidered  *  a  joint  chaser  ?     The  actual  chase,  that  is,  the 

chase  by  the  ship  which  actually  effected  the  capture,  did 
not  commence  till  long  after  The  Britomart  had  discontinued  the 
pursuit.  In  this  second  and  effectual  chase  she  did  not  in  any  man- 
ner codperate ;  she  neither  saw  the  chaser  nor  the  chased,  and  had  no 
participation  whatever  in  the  transaction.  On  what  principle,  then, 
can  it  be  contended  that  she  is  entitled  to  share  by  virtue  of  the 
former  chase  with  The  Quebec  ?  The  Quebec  is  herself  only  a  con- 
structive captor ;  and  to  let  in  another  ship,  merely  because  she  had 
joined  in  a  previous  chase  with  a  constructive  captor,  would  be  carry- 
ing the  principle  of  constructive  joint  capture  farther  than  it  has  ever 
yet  been  carried.  The  admission  of  a  constructive  captor  to  share 
with  an  actual  captor  is,  in  itself,  an  indulgent  construction  of  the 
law,  which  must  not  be  further  extended.  Upon  consideration  of  the 
facts  spoken  to  by  the  witnesses,  I  am  of  opinion,  that  The  Brito- 
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mart  is  not  entitled  to  share  as  an  actual  joint  captor,  and  that  the 
principle  of  constructive  joint  capture  will  not  assist  her  claim.  Here 
is  no  intimidation  of  the  enemy  proved,  nor,  indeed,  is  there  any  thing 
to  show  that  the  prize  at  all  noticed  the  firing  of  The  Britomart,  the 
witnesses  in  preparatory  being  entirely  silent  on  the  subject.  Neither 
can  it  be  said  that  there  was  any  encouragement  of  the  friend,  since 
it  was  utterly  unknown  to  the  capturing  ship  that  The  Britomart  was 
in  that  neighborhood.  It  appears  to  me,  that  there  was  no  contribu- 
tion of  assistance,  either  actual  or  virtual.  In  point  of  fact,  not  any 
actual  chase;  in  point  of  principle,  neither  encouragement  of  the 
friend,  nor  intimidation  of  the  enemy. 

•  It  may,  perhaps,  be  deemed  a  hardship  that  this  vessel  [  *  68  J 
should  lose  the  benefit  of  sharing  in  the  prize,  in  consequence 
of  the  orders  she  received,  to  pick  up  the  boats  of  another  ship,  by 
which  service  she  was  delayed.  The  answer  which  must  be  given  to 
those  who  entertain  such  an  opinion  is,  that  it  is  the  first  duty  of  the 
king's  officers  to  obey  the  lawful  commands  of  their  superiors,  and 
that  views  of  mere  private  advantage  are  of  secondary  consideration 
only,  and  must  give  way  to  the  imperative  requisitions  of  the  public 
service.  I  am  of  opinion,  that  it  would  be  going  beyond  what  the 
court  has  hitherto  done,  to  admit  this  claim. 

The  court  rejected  the  claim  of  The  Britomart,  but  directed  the 
expenses  to  be  paid. 


The   Mary,  Miller. 

July  81,  1811. 

Nayigation  laws,  breach  of. 

European  goods  must  be  brought  direct  from  the  mother  country  to  the  colony  into  which 

they  are  intended  to  be  imported,  and  cannot  legally  be  sent  from  one  West  India  island 

to  another. 

This  was  the  case  of  a  ship  under  British  colors,  which  was  laden 
at  the  island  of  St.  Croix  with  six  bales  of  woollens,  fifty-three  trunks, 
containing  calicoes  and  various  other  articles  of  British  merchandise, 
five  casks  of  hardware,  two  tierces  of  tin  ware,  two  cases  of  hats,  ten 
boxes  of  handkerchiefs,  and  forty-seven  boxes  of  soap,  which  had  pre- 
viously been  imported  into  that  place  from  Great  Britain,  and  sailed 
firom  thence  to  Port  Royal,  in  Jamaica,  at  which  place  she  was  seized 
in  March,  1810,  by  Henry  Boys,  Esq.,  commander  of  his  Majesty's 
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ship  Mozelle,  and  proceeded  against  as  a  forfeiture,  in  the  Vice- Admi- 
■  ralty  Court  at  Jamaica. 
[  •  69  ]  *  On  the  2d  of  April,  1810,  a  libel  was  filed  on  behalf  of  the 
seizor,  which  pleaded,  amongst  other  things,  that  after  the 
passing  of  a  certain  act  of  parliament  made  and  passed  in  the  fifteenth 
year  of  the  reign  of  his  late  majesty  King  Charles  the  Second,  intituled, 
"  An  Act  for  the  Encouragement  of  Trade,"  and  before  the  day  of 
exhibiting  this  libel,  to  wit,  on  the  27th  day  of  March,  in  the  year 
1810,  six  bales  of  woollens,  &c.,  were  imported  in  the  said  vessel, 
called  The  Mary,  into  the  said  island  of  Jamaica,  the  said  six  bales 
of  woollens,  &c.,  being  commodities  of  the  growth,  produce,  and 
manufacture  of  Europe,  and  not  bond  fide  and  without  fraud  laden 
and  shipped  in  England,  Wales,  or  the  town  of  Berwick-upon-Tweed, 
and  not  carried  directly  thence  to  the  said  island  of  Jamaica,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided ;  where- 
upon the  said  Henry  Boys  prayed  that  the  said  vessel.  The  Mary, 
together  wilh  the  goods  laden  in  and  on  board  the  same,  might  be 
confiscated  and  adjudged  forfeited ;  one  moiety  thereof  to  the  use  of 
our  sovereign  lord  the  king,  and  the  other  moiety  thereof  to  the  use 
of  the  said  Henry  Boys,  commander  of  H.  M.  S.  Mozelle,  his  officers, 
seamen,  and  marines. 

A  claim  was  given  by  Wellwood  Hylsop,  merchant,  of  Kingston, 
for  the  ship,  on  behalf  of  Bibby  &  Co.,  of  Liverpool ;  and  for  the 
goods,  on  behalf  of  William  Taylor,  of  the  same  place.  Hylsop 
stated,  in  his  claim,  that  he  had  lately  received  a  letter  from  William 
Taylor,  of  Saint  Croix,  dated  18th  of  March,  1810,  enclosing  a  bill  of 
lading  and  invoices  .for  sundry  merchandise  shipped  by  him  to  the 
claimant's  address  in  The  Mary,  by  order  of  William  Taylor,  of  Liver- 
pool ;  and  that  in  the  letter  were  enclosed  a  bill  of  lading  for 
[  *  70  ]  all  The  Mary's  cargo,  from  Saint  Croix  to  Kingston,  *  and 
four  invoices,  of  which  the  three  first  were  for  several  parts 
of  The  Mary's  cargo,  stated  respectively  to  have  been  parts  of  ihe 
cargoes  of  The  Sally,  The  William,  and  The  Resolution,  and  to  be 
shipped  on  board  The  Mary,  consigned  to  Hylsop  &  Co.,  by  order 
and  on  account  of  Taylor,  of  Liverpool ;  and  the  fourth  invoice  was 
for  the  residue  of  The  Mary's  cargo,  and  purported  to  be  for  goods 
purchased  by  Taylor,  of  Liverpool,  at  Manchester.  The  claimant 
then  further  stated,  that  the  whole  of  The  Mary's  cargo  was  the  pro- 
perty of  Taylor,  of  Liverpool,  and  the  claimant  believed  it  to  be  of 
British  manufacture,  and  to  have  been  bond  fide  shipped  at  Liverpool, 
and  from  thence  carried  to  Saint  Croix,  where  the  same  was  regularly 
laden  in  The  Mary,  for  Kingston,  security  being  first  given  as  required 
by  law.     In  proof  of  which  he  refearred  to  the  documents  annexed  to 
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his  claim.  He  further  stated  his  belief  that  Bibby  &  Co.  were  owners 
of  The  Mary,  and  in  proof  thereof  referred  to  the  certificate  of  regis- 
try annexed  to  his  claim.  He  stated,  likewise,  that,  by  an  order  in 
council  of  11th  May,  1808,  it  was  declared,  that  the  king's  subjects 
might  lawfully  trade  to  and  from  the  island  of  Saint  Croix,  (inter  alia^) 
subject  to  the  same  rules,  &c.,  as  the  other  West  India  islands.  And 
further,  that  The  Mary  was  seized  in  the  harbor  of  Port  Royal,  before 
her  arrival  at  Kingston,  before  she  had  come  to  an  anchor,  and  before 
she  had  broken  bulk  ;  and  that  neither  the  owner  of  the  ship  or  goods 
intended  any  fraud,  the  goods  having  been  permitted  by  the  custom- 
house at  Saint  Croix,  to  be  cleared  for  Jamaica,  with  a  let-pass  from 
the  governor  of  the  island. 

The  documents  annexed  to  the  claim,  besides  the  bill  of 
lading  and  invoices,  the  substance  of  which  is  before  *  stated,  [  *  71  ] 
consisted  of  a  clearance  from  the  custom-house  at  Saint 
Croix,  for  The  Mary  and  her  cargo,  which  cargo  is  stated  to  have 
been  imported  from  Liverpool,  in  The  Resolution,  The  William,  and 
The  SaUy,  and  to  be  all  of  British  manufacture  ;  of  certificates  of  the 
proper  bonds  having  been  given  ;  of  a  let-pass  from  the  governor  of 
Saint  Croix,  and  of  the  certificate  of  registiy  for  The  Mary,  from  the 
port  of  Liverpool,  by  which  Bibby  &  Co.  appeared  to  be  the  owners. 

No  witnesses  were  examined  on  either  side. 

The  cause  came  on  for  hearing  in  the  Vice- Admiralty  Court,  at 
Jamaica,  on  the  23d  of  April,  1810,  when  the  judge  condemned  the 
vessel  and  goods  according  to  the  prayer  of  the  libel.  From  this 
sentence  of  condemnation  the  present  appeal  was  prosecuted. 

Judgment. 
Sir  W.  Scott.     This  ship  and  cargo  were  proceeded  against  and 
condemned  in  the  Vice- Admiralty  Court,  at  Jamaica,  for  having  im- 
ported into  that  island  the  several  commodities  enumerated  in  the 
libel,  in  violation  of  the  statute  15  Car.  II.  c.  7,  intitled,  "  An  Act  for 
the  Encouraging  of  Trade ; "  by  the  6th  section  of  which  statute  it 
is  enacted,  "  that  no  commodity  of  the  growth,  production,  or  manu- 
facture of  Europe,  shall  be  imported  into  any  land,  island,  plantation, 
colony,  territory,  or  place,  to  his  Majesty  belonging,  or  which  shall 
hereafter  belong  unto  or  be  in  possession  of  his  Majesty,  his  heirs, 
and  successors,  in  Asia,  Africa,  or  America,  but  what  shall  be  bond 
fide  and  without  fraud  laden  and  shipped  in  England,  Wales,  or  the 
town  of  Berwick-upon-Tweed,  and  in  English  built  ship- 
ping, and  whereof  the  masters  *and  three  fourths  of  the  [  *72  ] 
mariners  at  least  are  English,  and  which  shall  be  carried 
directly  thence  to  the  said  lands,  islands,  plantations,  colonies,  terri- 
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tories,  and  places,  and  from  no  other  place  or  places  whatsoever,  any 
law,  statute,  or  tisuage,  to  the  contrary  notwithstanding,  under  the 
penalty  of  the  loss  of  all  such  commodities,  of  the  growth,  produc- 
tion, or  manufacture  of  Europe,  as  shall  be  imported  into  any  of 
them  from  any  other  place  whatsoever,  by  land  or  water,  of  the  ship 
or  vessel  also  in  which  they  were  imported,  with  all  her  guns,  tacklci 
furnitare,  amunition,  and  apparel.'^ 

It  is  admitted,  on  the  part  of  the  claimants,  that  these  are  Euro- 
pean goods,  and  that  they  were  imported,  in  the  first  place,  into 
Saint  Croix,  and  were  afterwards  carried  on  to  Jamaica ;  but  it  is 
said  that  they  were  not  landed  in  Jamaica,  and  consequently  that  the 
offence  of  importing  them  into  that  island  was  not  consummated. 
Now,  in  order  to  constitute  an  importation,  within  the  meaning  of 
the  statute,  it  is  not  necessary  that  the  goods  should  have  been  actu- 
ally landed.  It  is  sufficient  if  they  were  brought  into  the  harbor  with 
an  intention  of  importing  them ;  ^  and  the  existence  of  such  an  inten- 
tion is  not  in  the  present  case  denied.  It  has  likewise  been  urged,  as 
a  circumstance  favorable  to  the  interests  of  the  claimants,  that  they 
have  conducted  themselves  throughout  the  transaction  with  perfect 
good  faith,  that  they  have  been  guilty  of  no  fraud  or  concealment, 
and  that  if  they  have  engaged  in  a  commerce  which  turns  out  to  be 
not  strictly  legal,  it  has  arisen  from  misapprehension  only,  and  not 
from  any  intention  of  violating  the  laws  of  the  country.  The  con- 
duct of  the  parties  certainly  does  not  appear  to  be  tainted 
[  *  73  ]  with  ill  faith ;  but  that  is  a  circumstance  which  *  can  make 
no  difference  in  the  sentence  which  it  will  be  the  duty  of 
the  court,  however  repugnant  to  its  feelings,  to  pronounce,  provided 
the  transgression  of  the  law  is  clearly  established. 

The  facts  being  admitted,  I  have  only  to  inquire  whether  they  do 
or  do  not  fall  within  the  range  of  the  penalties  imposed  by  the  act  of 
parliament.  In  the  present  discharge  of  its  functions,  the  court  has 
a  very  limited  duty  to  perform.  It  is  merely  ministerial  in  its  appli- 
cation of  the  law  to  the  case  which  now  stands  for  decision,  and 
must  not  suffer  itself  to  enter  into  any  speculations  on  the  policy  of 
a  measure  which  the  wisdom  of  the  legislature  has  thought  proper  to 
enact.  Where  the  words  of  the  statute  are  clear  and  unequivocal, 
the  court  is  bound  to  interpret  and  to  apply  them  according  to  their 
obvious  meaning. 

By  the  6th  section  of  the  act,  as  above  recited,  the  goods  are  to  be 
shipped  in  England,  Wales,  or  the  town  of  Berwick-upon-Tweed, 


1  [The  Maiy,  1  GaU.  206.] . 
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and  to  be  '^  carried  directly  thence  to  the  said  lands,  islands,  planta- 
tions, colonies,  territories,  and  places,  and  from  no  other  place  or 
places  whatsoever."  A  direct  importation,  therefore,  is  necessary 
under  this  section  of  the  statute.  Now  the  meaning  of  a  direct  im* 
{>ortation,  obvious  enough  in  itself,  has  been  further  fixed  by  long 
usage;  and  the  only  interpretation  which  has  been,  or  can  with 
any  propriety  be  put  upoii  the  words,  is,  that  the  goods  must  be 
brought  immediately  from  the  place  of  shipment  to  the  port  of  desti- 
nation by  a  continued  conveyance  in  the  same  vessel.  There  must  be 
no  entrance  of  any  intermediate  port,  nor  any  transshipment  of  the 
goods,  unless  such  measures  are  resorted  to  under  the  pressure  of  un- 
avoidable necessity.  It  was,  indeed,  admitted,  in  the  course 
of  the  discussion,  that  this  is  the  *  true  interpretation  of  the  [  *  74  ] 
terms ;  but  it  has  been  contended,  that  the  spirit  of  the  act 
would  be  sufficiently  complied  with  if  the  importation  were  direct 
into  any  one  of  the  places  specified,  though  the  goods  should  be 
afterwards  sent  on  to  another  of  such  places.  The  counsel  for  the 
appellants  have  endeavored  to  sustain  this  interpretation  by  observ- 
ing that  the  words  in  the  latter  part  of  the  section  are  in  the  plural 
number,  and  have  inferred  from  thence  the  legality  of  transshipping 
and  sending  on  European  goods  from  one  colony  in  the  West  Indies 
to  another,  provided  the  importation  were  directly  and  regularly 
made,  in  the  first  instance,  into  any  one  of  the  colonies.  But  I  am 
of  opinion,  that  this  construction  is  not  sustainable  on  the  words 
themselves,  which  must  be  taken  in  conjunction  with  the  former  part 
of  the  sentence,  which  is  in  the  singular  number,  and  provides  that  the 
goods  shall  not  be  otherwise  imported  into  any  land,  island,  or  colony, 
&c.  The  words  which  are  plural  must  be  tak^n  distributively,  and 
be  construed  to  mean  any  of  the  said  lands  or  islands.  The  mode  of 
expression  here  used  is  a  sort  of  ellipsis  adopted  for  the  sake  of 
brevity  only,  and  must  be  understood  to  have  the  same  meaning  as 
the  antecedent  part  of  the  sentence.  But  the  matter  is  put  out  of  all 
doubt  by  the  words  which  immediately  follow,  and  which  contain 
the  penalty.  The  goods  are  to  be  forfeited  if  imported  into  any  of 
them  from  any  other  place  whatsoever.  It  is  necessary,  therefore, 
that  the  goods  should  be  brought  direct  from  the  mother  country  to 
the  colony  into  which  they  are  intended  to  be  imported ;  they  cannot 
legally  be  sent  from  one  island  to  another.  If  a  contrary  usage  has 
erroneously  obtained,  which,  judging  from  the  publicity 
with  which  the  present  transaction  has  been  *  conducted,  I  [  *  75  ] 
should  conceive  may  have  been  the  case,  still  the  prevalence 
of  such  a  practice  cannot  be  permitted  to  weigh  against  the  positive 
injunction  of  the  statute.     If  a  construction  difierent  from  that  which 

VOL.   I. DOD.  5 


/ 


76  CASES    DETERMINED    IN   THE 

The  Mary.    1  Dod. 

I  have  assumed  to  be  the  true  one  could  be  upheld,  then,  as  it  has 
been  pointed  out  by  Dr.  Arnold,  it  might,  upon  the  same  ground,  be 
contended,  that  it  is  lawful  to  import  goods  directly  to  the  British 
settlements  in  Asia  or  Africa,  and  from  thence  to  the  West  India 
islands.  The  construction  in  one  case  would  be  unnecessarily  coex- 
tensive with  the  construction  in  the  other.  Bat  this  circuitous  mode 
of  importing  European  commodities  into  the  colonies  could  never  be 
permitted,  since  it  would  open  a  wide  door  to  fraud  and  inconveni- 
ence of  every  kind.  I  am  clearly  of  opinion,  that  the  rule  requiring 
a  direct  importation  from  the  mother  country  into  each  of  the  colo- 
nies, must  be  held  imperative,  unless  it  has  been  modified  by  subse- 
quent acts  of  parliament. 

Now  several  statutes  of  a  later  date,  particularly  that  of  7  &  8 
Will.  III.  c.  22,  passed  for  the  purpose  of  regulating  the  plantation 
trade,  have  been  called  in  aid  of  the  case  of  the  appellants,  and  if  it 
were  clear  that  there  could  be  no  other  trade  between  the  colonial 
ports  except  in  the  transportation  of  European  commodities,  an  infer- 
ence might  fairly  be  raised,  that  it  was  the  intention  of  the  legisla- 
ture, in  passing  this  act,  to  authorize  a  trade  in  such  commodities. 
But  there  being  a  trade  of  another  kind,  namely,  in  articles  the  pro- 
duce of  the  colonies  themselves,  this  statute  must  be  understood  as 
composing  a  law  for  the  regulation  of  that  trade,  and  shall  not  be 
construed  to  repeal  a  former  statute  by  mere  inference,  when  there  is 

another  subject  to  which  it  will  apply.     The  same  observa- 
[  *  76  ]  tion  will  be  sufficient  to  do  away  any  effect  which  *  might 

otherwise  be  supposed  to  belong  to  another  statute  which 
has  been  referred  to,  4  Geo.  III.  c.  15,  s.  29.  The  act  45  Geo.  III. 
c.  57,  s.  9,  by  which  free  ports  are  established  in  certain  islands  in  the 
West  Indies,  has  likewise  been  resorted  to,  and  the  clause  in  that 
act,  has  been  pointed  out,  by  which  it  is  enacted,  "  that  it  shall  be 
lawful  to  export  in  any  British  ship  or  vessel,  owned  and  navigated 
according  to  law,  from  any  of  the  said  islands  in  this  act  enumerated, 
to  any  British  colony  or  plantation  in  America  or  the  West  Indies, 
any  goods  or  commodities  whatever  of  the  manufacture  of  Europe ;" 
but  the  island  of  Saint  Croix  is  not  included  in  this  number,  and  the 
enumeration  of  some  ports  must  necessarily  be  held  to  operate  to  the 
exclusion  of  the  others,  and  of  Saint  Croix  among  the  rest.  If  this, 
indeed,  had  been  an  exportation  from  Kingston,  in  Jamaica,  to  Saint 
Croix,  the  transaction  would  have  been  legal,  Kingston  being  one  of 
the  enumerated  ports,  but  the  voyage  from  Saint  Croix  to  Kingston 
is  as  clearly  illegal. 

It  has  been  made  matter  of  observation  by  the  counsel  for  the 
claimants,  that  the  court  below  has  not  directed  the  distribution  of 
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the  penalty  in  conformity  to  the  provisions  of  the  law.  The  sentence 
of  the  Vice- Admiralty  Court  having  ordered  distribution  to  be  made 
in  moieties  to  the  seizor  and  the  crown,  whereas  by  the  statute  ^  under 
which  these  proceedings  have  been  instituted  and  carried  on,  it 
should  have  been  distributed  in  three  parts,  one  third  to  the  king, 
another  to  the  governor  of  the  island,  and  another  to  the  informer. 
In  the  mode  of  distribution,  however,  the  claimant  can  be  in  no  man- 
ner interested.  I  shall  not  disturb  the  sentence  of  the  court  below, 
but  shall  affirm  the  condemnation  of  the  ship  itself,  and  of  the  goods 
enumerated  in  the  libel. 


•  The  Sarah,  GiU.  [  •  77  ] 

July  31,  1811. 

KavigatioD  laws  —  breach  of.  Importation  of  Earopean  goods  into  St.  Croix  from  Heligo- 
land illegal,  that  place  not  being  considered  a  port  of  Great  Britain.  Want  of  cocket  ^- 
condemnation. 

This  was  the  case  of  a  ship  under  English  colors  which  sailed  from 
Liverpool  on  tl\e  17th  of  December,  1809,  at  which  port  she  was  char- 
tered for  a  voyage  to  Heligoland,  and  thence  to  St.  Croix,  in  the  West 
Indies.  The  vessel  arrived  at  Heligoland  on  the  25th  of  the  same 
month,  and  there  took  on  board  a  cargo,  consisting  of  87  firkins  of 
butter  and  112  bags  of  beans,  with  which  she  sailed  to  St  Croix,  with- 
out any  clearance  on  board ;  and,  upon  her  arrival  at  that  island,  was 
seized  on  the  30th  of  March,  1810,  by  the  searcher  of  the  customs, 
who  instituted  proceedings  against  the  ship  and  cargo,  under  the 
statutes  15  Car.  H.  c.  7,  and  4  Geo.  HI.  c.  15. 

On  the  19th  of  April  the  cause  came  on  for  hearing,  when  the 
judge  of  the  Vice- Admiralty  Court  pronounced  for  the  condemnation 
of  the  ship  and  cargo. 

From  this  sentence  the  present  appeal  was  prosecuted. 

Judgment. 
Sir  W.  Scott.     This  ship  and  cargo  are  proceeded  against  on 


1 15  Car.  n.  c.  7. 
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two  grounds :  first,  for  an  importation  into  St.  Croix,  contrary  to  the 
statute  15  Car.  11. ;  and  secondly,  for  not  being  provided  with  the 
proper  cocket  or  clearance  from  an  officer  of  his  Majesty's  customs, 
as  required  by  statute  4  Geo.  III.  c.  16.   The  proceedings  in  the  court 

below  were  conducted  in  a  manner  not  the  most  regular, 
[  *  78  ]  and  the  case  was  very  *  slenderly  furnished  with  evidence ; 

but  the  Island  of  St.  Croix  having  been  but  lately  reduced 
into  British  possession,  the  Vice- Admiralty  Court  there  established 
is,  of  course,  not  very  well  versed  in  the  accuracy  of  legal  proceed- 
ings, as  observed  in  the  courts  of  this  country,  and,  perhaps,  is  not  in 
the  habit  of  requiring  proofs  with  respect  to  facts  which  are  otherwise 
so  well  known,  as  the  arrival  of  this  ship  and  the  exact  place  of 
seizure  must  necessarily  have  been  in  that  colony. 

It  is  said  that  the  fact  of  importation  is  not  sufficiently  proved ; 
that  the  master  might  have  approached  the  island  for  the  purpose  of 
inquiry  only,  and  with  a  view  of  going  elsewhere,  in  case  the  im- 
portation could  not  be  legally  effected.  But  I  think  there  is  sufficient 
proof  of  a  fixed  intention  to  import  these  goods.  The  ship  is  char- 
tered to  go  from  England  to  Heligoland,  and  thence  to  St.  Croix, 
with  articles  which,  in  all  probability,  are  the  produce  of  the  conti- 
nent in  the  neighborhood  of  Heligoland ;  and,  if  so,  there  is  a  direct 
violation  of  the  whole  principle  of  the  colonial  laws.  The  case  sets 
out  with  a  breach  of  the  cardinal  point  of  policy  in  our  colonial  sys- 
tem, which  is  to  give,  as  far  as  possible,  a  monopoly-of  the  trade  to 
the  mother  country.  The  ship  was  brought  to  St.  Croix,  clearly  with 
an  intention  of  landing  the  goods,  if  it  could  be  in  any  manner 
effected.  The  master  goes  to  the  custom-house,  and  reports  his 
vessel,  but  is  not  permitted  to  make  his  entry.  His  own  consent  to 
the  measure  was  full,  quantum  in  sefuit  he  had  done  to  complete  the 
importation,  and  was  only  stopped  by  the  refusal  of  the  custom- 
house to  sanction  the  proceeding. 

It  has  been  said  there  is  no  evidence  to  show  that  the 
[  *  79  ]  vessel  was  within  the  harbor  of  St.  Croix,  at  the  time  *  of 

seizure,  and  certainly  the  witnesses  do  not  in  express  words 
speak  to  that  fact  But  they  make  use  of  terms  of  art  which, 
in  my  opinion,  amount  to  the  same  thing.  They  describe  the  seizure 
to  have  been  within  two  leagues  of  the  shore,  and  the  probability  is, 
that  it  was  within  the  harbor.  The  master  had  gone  to  the  custom- 
house for  the  purpose  of  making  an  entry  before  the  seizure  took 
place,  and  the  presumption  is,  that  the  vessel  arrived  with  the  master, 
unless  the  contrary  be  shown.  This  presumption  is  not  rebutted 
by  any  thing  offered  in  the  way  of  defence  or  explanation,  and,  there- 
fore, I  shall  hold  that  there  is  sufficient  proof  of  the  ship's  arrival 
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within  the  harbor.  I  cannot  attend  to  the  suggestion  which  has  been 
made,  that  the  master  might  have  come  into  the  harbor  in  a  boat  for 
the  purpose  of  making  inquiry  at  the  custom-house.  It  is  a  sugges- 
tion proceeding  from  the  counsel  in  the  cause,  not  sustained  by  any 
proof  whatever  to  be  found  in  the  cause,  where  it  would  have  been 
found  if  the  fact  had  existed. 

It  has  been  contended,  that  the  master  had  a  perfect  right  to  bring 
in  his  ship,  and  to  inquire  whether  any  part  of  his  cargo  might  be  ad- 
mitted for  importation,  since  the  very  same  practice  is  allowed  in  the 
ports  of  this  kingdom.  I  conceive  the  case  to  be  very  different  in  the 
colonies,  where  the  trade  is  conducted  upon  a  close  and  restricted 
system.  The  same  liberty  of  coming  in  for  the  purpose  of  making 
inquiries  cannot  be  there  permitted. 

Unless,  therefore,  it  can  be  shown  that  Heligoland  is  to  be  con- 
sidered a  port  of  Great  Britain,  the  ship  and  goods  are  subject  to 
condemnation  under  the  statute  15  Car.  IL    Is  it  so  for  foreign  com- 
modities?    I  apprehend   certainly   not.     It  is,   indeed,   a 
depot  for  goods  *  sent  from  this  country,  but  for  what  pur-    [  *  80  ] 
pose  ?    For  introduction  into  the  neighboring  continent ; 
not  for  importation  into  the  West  India  islands.     If  the  point  could 
be  strained  so  far  as  to  have  it  considered  a  port  of  Great  Britain  for 
some  purposes,  still  it  could  never  be  so  held  for  the  purpose  of  intro- 
ducing into  the  colonies  articles  the  produce  not  of  Great  Britain  but 
of  the  continent.     The  island  of  Heligoland  is  only  under  temporary 
subjection  to  the  government  of  this  country,  and  forms  no  part  of 
the  United  Eangdom. 

The  reason  assigned  for  the  want  of  a  cocket  cannot  be  the  true 

one.     The  master  states  that  it  was  refused  by  the  custom-house 

officer  at  Heligoland,  notwithstanding  his  repeated  applications  to 

'  obtain  it    But  this  refusal  must  have  been  occasioned  by  the  nature 

of  the  transaction,  and  by  the  conduct  of  the  party  himself. 

I  am  of  opinion  that  the  ship  and  cargo  are  liable  to  condemna- 
tion on  both  grounds,  and,  therefore,  I  have  no  hesitation  in  affirm- 
ing the  sentence  of  the  court  below. 
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[  *  81  ]  *  The  Fortuna,  Verissimo.^ 

March  12.  1811. 

Any  trade  contrary  to  the  general  law  of  nations,  although  not  tending  to  or  accompanied 
with  any  infraction  of  the  belligerent  rights  of  that  country  whose  tribunals  are  called  upon 
to  consider  it,  may  subject  the  vessel  employed  in  that  trade  to  confiscation. 

The  slave  trade  is  now  deemed  by  this  country  contrary  to  the  law  of  nations,  unless  tole- 
rated by  the  municipal  regulations  of  the  state  to  which  the  owners  of  the  vessel  engaged 
in  the  trade  may  belong.* 

This  vessel  sailed  from  New  York,  under  American  colors,  in  the 
month  of  July,  1810,  being  then  named  The  William  and  Mary,  and 
arrived  at  Madeira  in  September.  The  ostensible  owner  at  this  time 
was  an  American  citizen  of  the  name  of  George  Fowler  Trenholm, 
who  also  acted  as  master.  On  arriving  at  Madeira,  he  landed  a  part 
of  his  cargo ;  and  about  a  week  before  his  departure  from  it,  he  exe- 
cuted a  bill  of  sale  for  the  ship  to  a  native  of  Madeira,  a  Portuguese 
subject,  named  Joao  de  Souza ;  and  in  consequence  of  this  sale  ob- 
tained Portuguese  papers  and  assumed  a  Portuguese  flag.  This 
Joao  de  Souza  is  stated  to  be  a  man  notoriously  of  no  property,  who 
is  employed  as  a  clerk  in  the  store  of  an  English  mercantile  house  in 
that  island  ;  and  in  point  of  fact,  no  consideration  was  given  for  the 
vessel.  In  thus  lending  his  name  to  this  transaction,  Joao  de  Souza 
appears  to  have  merely  complied  with  the  wishes  of  his  employers,  who 
were  the  consignees  of  The  William  and  Mary.  The  William  and 
Mary,  having  thus  bccoftie  colorably  the  property  of  a  Portuguese, 
was  re-named  The  Fortuna,  and  another  Portuguese,  of  the  name  of 
Verissimo,  was  appointed  master.  George  Fowler  Tren- 
[  *  82  ]  holm,  the  former  *  master,  was  now  converted  into  a  super- 
cargo ;  and  the  whole  conduct  and  entire  control  of  the  ship 
and  adventure  were  committed  to  him,  without  his  even  receiving 
any  instructions  whatever  from  the  alleged  owner,  Joao  de  Souza. 
The  only  part  of  the  cargo  taken  on  board  at  Madeira  consisted  of 
some  articles  of  provisions  for  the  voyage. 


1  The  case  here  inserted  is  copied  verbatim  from  the  very  accurate  report  of  it  pub- 
lished by  the  directors  of  the  African  Institution,  in  their  fifth  number.  The  next  caac 
(The  Donna  Marianna)  is  taken  from  the  sixth  number  of  the  same  work. 

9  [The  Amedie,  1  Acton,  240;  The  Donna  Marianna,  1  Dod.  91;  The  Africa, 
2  Acton,  1 ;  The  Nancy,  2  Acton,  4  ;  The  Anne,  2  Acton,  6 ;  La  Jeune  Eugenie, 
2  Mason,  409 ;  The  Diana,  1  Dod.  95.  But  see  Le  Louis,  2  Dod.  210 ;  The  Antelope, 
9  Wheat  66.] 
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On  the  6th  of  October  this  vessel  sailed  from  Madeira,  and,  when 
about  seven  or  eight  miles  distant  from  the  harbor  of  Funchall,  was 
captured  by  his  Majesty's  ship  Melampus,  Captain  Hawker,  and  sent 
to  Plymouth. 

The  evidence  obtained  by  means  of  the  standing  interrogatories 
afforded  strong  suspicion  that  the  sale  at  Madeira  was  a  fraudulent 
and  collusive  transaction.  This  suspicion  was  afterwards  fully  con- 
firmed, and  it  clearly  appeared,  from  the  mere  inspection  of  the  vessel, 
independently  of  other  corroborating  circumstances,  that  the  object  of 
the  voyage  was  to  procure  a  cargo  of  slaves  on  the  coast  of  Africa. 

Judgment. 
Sir  William  Scott.  This  ship,  bearing  the  Portuguese  flag,  was 
taken  and  brought  in  as  prize,  and  proceeded  against  as  such  by  the 
captor.  Depositions  were  taken  ;  and  it  was  not  until  a  considerable 
time  afterwards,  that  a  claim  was  given  by  the  master  for  this  ship 
as  the  property  of  a  Portuguese  owner.  The  captor  in  this  case,, as 
in  other  cases  of  prize  proceedings,  gave  no  special  allegation.  The 
act  of  bringing  her  in,  and  proceeding  against  her,  alleges 
her  generally  to  be  a  subject  of  prize  rights  ;  but  the  *  captor  [  *  83  ] 
is  not  called  upon  to  state,  at  the  commencement  of  the  suit, 
the  particular  grounds  on  which  he  contends  that  she  is  so.  He  has 
a  right  to  institute  the  inquiry,  and  he  takes  the  chance  of  the  benefit 
of  any  fact  that  may  be  produced  in  the  result  of  that  inquiry.  This 
is  a  great  advantage  on  the  side  of  the  captor,  but  it  is  controlled  by 
bis  liability  to  costs  and  damages  if  the  inquiry  produces  nothing ; 
and  it  is  fully  balanced  by  the  advantage  given  to  the  claimant  in 
this  species  of  proceeding,  that  no  evidence  shall  be  admitted  against 
bim  but  such  as  proceeds  from  himself,  from  his  own  documents, 
and  from  his  own  witnesses ;  the  captor  not  being  permitted,  except 
in  cases  marked  by  peculiar  circumstances,  to  furnish  any  evidence 
whatever.  In  the  present  case  it'  is  not,  I  think,  competent  for  the 
claimant  to  object  that  the  captor  has  no  right  to  institute  an  inquiry 
whether  the  ship  was  Portuguese  or  American.  The  captor  insti- 
tuted no  such  inquiry :  he  alleged  her  simply  to  be  prize,  and  pro- 
ceeded against  her  generally  as  such.  If,  in  the  course  of  that  gene- 
ral inquiry,  it  turns  out  that  she  is  shown  to  be  clearly  American,  he 
has  a  complete  right  to  avail  himself  of  any  benefit  that  may  legally 
result  from  the  capture  of  an  American  ship  found  in  the  circum- 
stances that  are  attributed  to  this  ship  at  the  time  of  her  capture. 
K  she  is  liable  to  confiscation  on  any  ground  arising  from  those  cir- 
cumstances so  discovered,  he  is  not  to  be  told  that  the  discovery 
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has  been  produced  in  a  way  of  which  he  has  no  right  to  take  the  ad- 
vantage. 

An   American  ship,  quasi  American,  is  entitled,  upon  proof,  to 
immediate  restitution ;  but  she  may  forfeit,  .as  other  neutral  ships 
may,  that  title,  by  various  acts  of  misconduct  —  by  violations  of  bel- 
ligerent rights  most  clearly  and  universally.     But  though 
[  *  84  ]  the  prize  law  *  looks*  primarily  to  violations  of  belligerent 
rights,  as  grounds  of  confiscation  in  vessels  not  actually 
belonging  to  the  enemy,  it  has  extended  itself  a  good  deal  beyond 
considerations  of  that  description  only.     It  has  been  established  by 
recent  decisions  of  the   Supreme   Court  that  the   Court  of  Prize, 
though  properly  a  court  purely  of  the  law  of  nations,  has  a  right  to 
notice  the  municipal  law  of  this  country,  in  the  case  of  a  British 
vessel,  which,  in  the  course  of  a  prize  proceeding,  appears  to  have 
been  trading  in  violation  of  that  law,  and  to  reject  a  claim  for  her  on 
that  account.     That  principle  has  been  incorporated  into  the  prize 
law  of  this  country  within  the  last  twenty  years,  and  seems  now 
fully  incorporated.     A  late  decision,  in  the  case  of  The 
[  *  85  ]  Amedie,^  s9ems  to  have  gone  the  length  of  *  establishing  a 
principle,  that  any  trade  contrary  to  the  general  law  of 


1  [1  Acton,  240.]  This  was  an  appeal  from  the  Vice- Admiralty  Court  of  Tortola, 
in  which  the  vessel  and  cargo  had  been  condemned  to  the  captors.  The  judgment  of 
the  Superior  Court  was  pronounced  by  Sir  W.  Grant,  Master  of  the  Rolls,  in  the  fol- 
lowing terms,  namely : 

"  This  ship  must  be  considered  as  being  employed,  at  the  time  of  capture,  in  carry- 
ing slaves  fix>m  the  coast  of  Africa  to  a  Spanish  colony.  We  think  that  this  was  evi- 
dently the  original  plan  and  purpose  of  the  voyage,  notwithstanding  the  pretence  set 
op  to  veil  the  true  intention.  The  claimant,  however,  who  is  an  American,  complains 
of  the  capture,  and  demands  from  us  the  restitution  of  property,  of  which  he  alleges 
that  he  has  been  unjustly  dispossessed.  In  all  the  former  cases  of  this  kind  which 
have  come  before  this  court,  the  slave  trade  was  liable  to  considerations  very  differeni 
from  those  which,  belong  to  it  now.  It  had  at  that  time  been  prohibited  (as  far  as 
respected  carrying  slaves  ^o  the  colonies  of  foreign  nations)  by  America,  but  by  our 
own  laws  it  was  still  allowed.  It  appeared  to  us,  therefore,  difficult  to  consider  the 
prohibitory  law  of  America,  in  any  other  light  than  as  one  of  those  municipal  regula- 
tions of  a  foreign  state  of  which  this  court  could  not  take  any  cognizance.  But  by  the 
alteration  which  has  since  taken  place  the  question  stands  on  different  grounds,  and 
is  open  to  the  application  of  very  different  principles.  The  slave  trade  has  since  been 
totaUy  abolished  by  this  country,  and  our  legislature  has  pronounced  it  to  be  contrary 
to  the  principles  of  justice  and  humanity.  Whatever  we  might  think,  as  individuals, 
before,  we  could  not,  sitting  as  judges  in  a  British  court  of  justice,  regard  the  trade  in 
that  light  while  our  own  laws  permitted  it.  But  we  can  now  assert  that  this  trade  can- 
not, abstractedly  speaking,  have  a  legitimate  existence. 

"  When  I  say  abstractedly  speaking,  I  mean  that  this  country  has  no  right  to  control 
any  foreign  legblature  that  may  think  fit  to  dissent  from  this  doctrine,  and  to  permit 
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nations,  although  not  tending  to  or  accompanied  with  any  infraction 
of  the  belligerent  rights  of  that  country,  whose  tribunals  are  caUed 
upon  to  consider  it,  may  subject  the  vessel  employed  in  that  trade  to 
confiscation.     The  Amedie  was  an  American  ship,  employed  in  car- 
rying on  the  slave  trade ;  a  trade  which  this  country,  since  its  own 
abandonment  of  it,  has  deemed  repugnant  to  the  law  of  nations,  to 
justice  and  humanity,  though  without  presuming  so  to  consider  and 
treat  it,  where  it  occurs  in  the  practice  of  the  subjects  of  a 
state  which  continues  to  tolerate  and  *  protect  it  by  its  own  [  *  86  ] 
municipal  regulations ;  but  it  puts  upon  the  parties  who 
are  found  in  the  occupations  of  tha^t  trade  the  burden  of  showing 
that  it  was  so  tolerated  and  protected  ;  and,  on  failure  of  producing 
such  proof,  proceeds  to  condemnation,  as  it  did  in  the  case  of  that 
vessel.     How  far  that  judgment  has  been  universally  concurred  in 
and  approved,  is  not  for  me  to  inquire.     If  there  be  those  who  disap- 
prove it,  I  am  certainly  not  at  liberty  to  include  myself  in  that  num- 
ber, because  the  decisions  of  that  court  bind  authoritatively  the  judi- 
cial conscience  of  this ;  its  decisions  must  be  conformed  to,  and  its 
principles  practically  adopted.     The  principle  laid  down  in  that  case 
appears  to  be,  that  the  slave  trade  carried  on  by  a  vessel  belonging 
to  a  sabject  of  the  United  States  is  a  trade  which,  being  unprotected 
by  the  domestic  regulations  of  their  legislature  and  government,  sub- 
jects the  vessel  engaged  in  it  to  a  sentence  of  condemnation.     If  the 
ship  should,  therefore,  turn  out  to  be  an  American  actually  so  em- 
ployed -I-  and  it  matters  not,  in  my  opinion,  in  what  stage*  of  the 
employment,  whether  in  the  inception,  or  the  prosecution,  or  the  con- 
summation of  it  —  the  case  of  The  Amedie  will  bind  the  conscience 
of  this  court,  to  the  effect  of  compelling  it  to  pronounce  a  sentence  of 
confiscation. 

The  first  and  great  question  of  fact  is,  whether  this  ship  is  Ameri- 
can or  not ;  and  it  is  objected,  ad  exclusive  of  any  possible  imputa- 
tion of  that  character,  that  she  is  sailing  with  a  Portuguese  flag  and 
pass,  which  impress  upon  her  a  Portuguese  character  conclusively; 


to  its  own  subjects  the  prosecntion  of  this  trade ;  but  we  have  now  a  right  to  affirm 
that,  prima  facie^  the  trade  is  illegal,  and  thus  to  throw  on  claimants  the  burden  of 
proof  that,  in  respect  of  them,  by  the  authority  of  their  own  laws,  it  is  otherwise.  As 
the  case  now  stands,  we  think  we  are  entitled  to  say  that  a  claimant  can  have  no  right, 
npon  principles  of  universal  law,  to  claim  the  restitution,  in  a  prize  court,  of  human 
beings  carried  as  his  slaves.  He  must  show  some  right  that  has  been  violated  by  the 
capture,  some  property  of  which  he  has  been  dispossessed,  and  to  which  he  ought  to 
be  restored.  In  this  case  the  laws  of  the  claimant's  country  allow  of  no  right  of  pro- 
perty such  as  he  claims.  There  can,  therefore,  be  no  right  to  restitution.  The  conse- 
quence is,  that  the  judgment  must  be  affirmed." 


87  CASES   DETERMINED    IN   THE 

The  Fortuna.    1  Dod. 

and  many  passages  have  been  cited  out  of  the  reports  of  the  cases 
adjudged  in  this  co4;irt,  in  which  such  a  doctrine  seems  to  be  held  out 
in   terms.      But  the   meaning   of  those   positions,   which 
[  *  87  ]  appear  to  contain  it,  is  *  extremely  misunderstood  in  this 
application  of  them.     All  that  the  court  has  thrown  out 
respecting  the  effect  of  the  flag  and  pass  is  this,  that  the  party  who 
takes  the  benefit  of  them  is  himself  bound  by  them.     He  is  not  at 
liberty,  when  they  happen  to  turn  to  his  disadvantage,  to  turn  round 
and  deny  the  character  which  he  has  worn  for  his  own  benefit,  and 
upon  the  credit  of  his  own  oaths  or  solemn  declarations.     But  they 
do  not  bind  other  parties  as  against  him ;  other  parties  are  at  liberty  to 
show  that  these  are  spurious  credentials,  assumed  for  the  purpose  of 
disguising  the  real  character  of  the  vessel.     And  it  is  no  inconsider- 
able part  of  the  ordinary  occupation  of  this  court  to  pull  off  this 
mask,  and  exhibit  the  vessel  so  disguised  in  her  true  character  of  an 
enemy's  vessel.     Now,  looking  at  the  deposition  and  documents,  I 
think  that  no  doubt  can  be  entertained  that  she  is  an  American  ves- 
sel, at  present  owned  by  Americans,  and  only  colorably  transferred 
to  a  Portuguese  for  purposes  of  deception.     It  is  admitted,  through- 
out all  the  evidence,  that  she  had  been  very  recently,  and  upon  her 
arrival  at  Madeira,  the  American  ship  William  and  Mary,  owned  by 
one  or  more  Americans  at  New  York,  from  which  place  she  had 
sailed  under  American  colors.     Two  or  three  papers,  found  in  a  state 
of  concealment,  give  an  inconsistent  account  of  the  ownership  of  the 
vessel  whilst  she  remained  in  America ;  for  one  of  them,  whi^jh  bears 
date  31st  July,  describes  her  as  the  joint  property  of  Trenholm,  (the 
master,)  and  John  Ker,  and  David  Shaw,  in  equal  parts.     Another 
document,  that  bears  date  a  month  before,  namely,  1st  July,  purports 
to  be  a  conveyance  of  her,  by  two  persons  of  the  name  of  Ker,  to 
Trenholm,  as  sole  proprietor.     Whatever  the  interests  of 
[  *  88  ]  the  parties  might  be,  (whether  sole  or  joint,)  *  they  were 
clearly  American  interests  at  the  time  of  the  ship's  sailing 
from  America.      The   former  of  the   two  papers,  just  referred  to, 
describes  the  voyage  to  be  to  the  island  of  Madeira,  and  from  thence 
to  the  Havana,  and  from  thence  to  any  place  which  might  become  a 
market;  so  that  the  cargo  was  not  intended  to  be  landed  at  Madeira, 
as  in  fact  it  was  not.     It  authorizes  him,  likewise,  to  dispose  of  the 
ship,  either  at  Madeira  or  elsewhere.     With  a  cargo  well  assorted 
for  the  African  market  she  goes  to  Madeira,  where,  after  delivery  of 
a  small  part,  (if  that  fact  can  be  established  by  the  unconfirmed  tes- 
timony of  Trenholm,)  and,  after  receiving  on  board  articles  of  pro- 
vision, she  is  transferred,  not  only  herself,  but  her  cargo,  to  a  Portu- 
guese of  the  name  of  Souza.     Is  this  a  real  transfer  or  not  ?     With- 
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out  all  question  a  transfer  merely  in  form,  and  hardly  even  that. 
For  how  does  the  master  and  former  owner  describe  the  transaction 
to  have  passed  ? 

On  the  thirtieth  interrogatory,  he  says,  "that  the  ship  had  been 
transferred  to  him  at  Nejv  York  for  the  sum  of  six  thousand  dollars, 
and  that  she  was  transfened  by  him,  this  deponent,  to  De  Souza,  at 
the  Isle  of  Madeira,  for  the  sum  of  eight  thousand  dollars,  which, 
when  paid,  will  be  a  true  and  fair  equivalent ;  that  the  same  was  not 
paid,  nor  any  obligation  given  him  for  the  same ;  that  the  said  sale 
and  transfer  was  made  for  the  advantages  she  would  receive  by  being 
put  under  the  Portuguese  flag,  and  was  for  the  purpose  of  covering 
the  real  property."  Here  is  a  direct  avowal  that  describes  the  trans- 
action in  its  true  nature,  as  no  real  sale  at  all,  as  having  no  one  fea- 
ture of  a  real  sale ;  no  money  paid,  nor  any  security  given  for  future 
payment :  and  this  man,  who  had  before  declined-  to  answer 
some  pinching  interrogatories  put  *  to  him  upon  the  same  sub-  [  *  89  ] 
ject,  is  now  compelled  to  admit,  what  was  unnecessary  for 
him  to  admit,  after  what  he'  has  already  said,  that  it  was  merely  for 
the  purpose  of  covering  the  real  property.  What  ground,  then,  for  de- 
scribing this  as  now  having  become  a  Portuguese  vessel  ?  This  is 
clear,  that  a  gross  fraud  had  been  practiced  upon  the  Portuguese 
government ;  for,  in  order  to  obtain  the  documents  under  which  she 
is  adopted  into  Portuguese  navigation,  it  is  essential  to  be  shown 
that  the  consideration-money  should  have  been  actually  paid.  Accord- 
ingly, in  the  document  for  naturalization  of  the  vessel,  it  is  stated, 
"that  the  vender  ceded  to  the  vendee  his  possession  and  property  in 
the  said  schooner,  and  acknowledged  the  receipt  of  the  sum  of  eight 
thousand  dollars,  delivering  to  him,  as  and  for  a  receipt  for  the  said 
consideration-money,  the  instrument  subjoined  :"  and  that  instru- 
ment expresses  thus  :  "  It  appearing,  by  the  report  of  the  judge  of  the 
customs,  that  the  schooner  measured  two  hundred  and  twenty  tons, 
and  was  purchased  for  eight  thousand  dollars,  which  purchase-money 
has  been  paid ;  it  is  hereby  adjudged,  and  the  schooner  is  qualified, 
under  the  name  of  The  Fortuna,  &c.,  &c."  So  the  subsequent  in- 
strument recites,  "that  the  consideration-money  has  been  paid;" 
whereas  no  such  money  had  either  been  paid  or  in  any  manner  secured, 
though  he  must  have  certified  it  upon  oath,  or  by  some  solemn  de- 
claration. Whatever,  therefore,  was  obtained  from  the  Portuguese 
government,  was  fraudulently  obtained,  and  under  false  pretences  of 
a  transfer,  which  had  never  taken  place,  and  which  could  not,  with 
the  aid  of  Portuguese  documents  so  obtained,  entitle  this 
vessel  to  any  recognition  *  of  a  Portuguese  character.  She  [  *  90  ] 
continues  still  an  American  vessel. 
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The  second  question  then  is,  was  this  American  vessel  employed 
in  that  traffic. which  subjected  The  Amedie  to  a  sentence  of  confis- 
cation ?  I  think  that  a  variety  of  important  circumstances  lead  irre- 
sistibly to  that  conclusion.  Trenholm,  the  present  supercargo,  (for 
he  continues  on  board  this  vessel  in  this  character,  after  the  pretended 
sale  of  her  in  his  character  of  master  and  owner,)  pretends,  in  an  affi- 
davit, that  he  was  not  to  carry  on  the  slave  trade,  but  meant  to  dis- 
pose of  the  cargo  at  the  Cape  de  Verde  Islands,  or  the  Brazils.  But 
this  man's  conduct  is  too  deeply  involved  in  the  entire  fraud  of  these 
transactions  to  claim  any  credit  for  his  representations.  The  con- 
struction and  furniture  of  the  ship  had  all  the  accommodations  neces- 
sary for  the  conduct  of  that  trade,  and  of  that  trade  only.  She  had 
platforms  ready  constructed  ;  she  had  timbers  fit  for  the  construction 
of  more ;  she  had  iron  shackles  and  bolts,  and  running  chains  and 
collars ;  all  adapted  for  the  purposes  of  conveying  slaves ;  and  the 
quantity  and  species  of  provision  and  medicine  which  such  purposes 
require.  It  has  been  suggested  in  argument,  that  the  ship  had  pro- 
bably been  employed  before  as  a  slave  ship,  and  that  the  fixed  accom- 
modations had  been  suffered  to  remain,  though  her  employment  was 
altered.  But  is  this  probable,  that  they  would  have  been  suffered  to 
remain  in  a  vessel  destined  for  other  occupations  ?  In  other  trades 
they  would  have  been  obstructions  and  nuisances,  and  the  first  thing 
done  before  she  left  America,  would  have  been  to  remove  them.    The 

continuance  of  such  accommodations  proves  the  intended 
[  *  91  ]  continuance  in  that  trade,  for  they  are  not  *  accommodations 

in  any  other.  In  the  concealed  papers  it  is  disclosed  that 
she  was  to  go  to  the  Havana,  the  great  mart  for  the  importation  of 
negroes.  When  I  see  these  platforms  constructed,  and  an  apparatus 
for  the  construction  of  more ;  these  irons  collected  together ;  the 
nature  of  the  provisions  on  board ;  the  fraudulent  sale,  and  the  fraud- 
ulent acquisition  of  the  Portuguese  character  under  it ;  the  false  pre- 
tences and  unjust  resistance  to  fair  inquiry  that  has  travelled  with 
this  case  throughout ;  the  particulars  of  which  I  do  not  detail,  after 
the  ample  statements  of  both  which  have  been  given  by  the  advocates 
for  the  captors  ;  I  can  have  no  rational  doubt  of  her  real  character ; 
and,  under  the  authority  of  the  case  of  The  Amedie,  I  condemn  her 
and  her  cargo. 
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Where  a  claim  is  given  for  a  ship  engaged  in  the  slave  trade,  on  the  ground  that  the  property 
belongs  to  the  sobjects  of  a  country  which  still  permits  that  trade,  the  court  has  a  right  to 
inquire  into  the  title  of  the  ship,  and  the  onus  prdbandi  lies  upon  the  parties  setting  up  the 
claim.i 

This  case  was  heard  upon  an  appeal  from  the  Vice- Admiralty 
Court  of  Sierra  Leone ;  in  which  court  the  ship  had  been  condemned, 
together  with  her  cargo.     It  appeared  that  the  ship  was  originally  an 
American  vessel,  and  had  been  purchased  at  Liverpool  by  Macdowall 
&  Co.,  of  that  place,  who,  in  August,  1809,  sent  her,  under  the  com- 
mand of  a  person  of  the  name  of  Vauralst,  to  Madeira,  with  a  cargo 
of  culm,  and  from  thence  the  ship  proceeded  to  Pernambuco.     At 
Pernambuco  the  ship  was  said  -to  have  been  sold  to  De  Silva,  a  Por- 
tuguese merchant,  by  whom  she  was  claimed  as  Portuguese  property. 
.  From  Pernambuco  the  ship  sailed  under  Portuguese  colors 
to  Bahia,  with  some  *  wine  on  board,  (but  whether  the  same  [  *  92  ] 
wine  that  she  had  brought  from  Madeira  did  not  clearly 
appear) ;  and  having  there  taken  on  board  a  variety  of  goods  assorted 
for  the  slave  trade,  she  proceeded  to  Cape  Coast,  where  she  was  pro- 
ceeding to  engage  in  iAb  slave  trade,  and  was  seized  at  anchor.    Vau- 
ralst, the  master,  to  whom  the  command  of  the  vessel  had  been 
originally  intrusted,  at  Liverpool,  still  continued  on  board,  but,  as 
asserted,  only  in  the  capacity  of  a  passenger,  for  the  purpose  of  deli- 
vering the  wine  a^Cape  Coast. 

The  court  condemned  the  ship,  as  being  a  British  vessel  engaged 
in  the  slave  trade,  and  reserved  the  qqestion  respecting  the  cargo ; 
to  the  condemnation  of  which  it  was  objected  that  the  acts  of  parlia- 
ment 2  applied  only  to  goods  laden  in  a  port  of  Great  Britain,  or  the 
British  dominions,  and  had  no  reference  to  goods  laden  elsewhere, 
though  they  might  be  British  owned. 

Judgment,  as  to  the  ship. 
Sir  William  Scott.     The  first  question  is,  whether  this  court  is 
at  liberty  to  inquire  into  the  title  of  this  ship,  which  was,  at  the  time 


1  [The  Fortuna,  1  Dod.  81.]        «  46  Geo.  m.  c.  52,  §  9 ;  47  Geo.  III.  c.  6,  §  2. 
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of  capture,  navigating  under  the  Portuguese  flag,  and  has  been  claimed 
as  Portuguese  property.  It  is  obvious  to  remark,  that,  if  no  sach 
authority  vests  in  this  court  there  must  be  an  end  of  the  operation  of 
the  act  of  parliament.  It  cannot  be  considered  as  any  hardship  upoa 
the  subjects  of  those  countries  which  still  carry  on  the  slave  trade, 
that  it  should  possess  such  a  power.     It  can  be  no  unconstitutional 

breach  of  the  law  of  nations  to  require,  that  where  a  claim 
[  *  93  ]  is  offered  on  the  ground  that  the  *  property  belongs  to  the 

subjects  of  a  country  which  still  permits  this  trade,  the  bnr- 
.den  of  giving  proof  of  the  property  should  lie  upon  those  who  set  it 
up ;  and  peculiarly  so  in  the  case  of  a  Portuguese  claimant,  whose 
government,  though  it  has  not  actually  abolished,  has  disavowed  the 
trade ;  when  it  is  so  universally  known  that  the  slave  trade  has  been 
abolished  by  Great  Britain,  and  when  it  is  not  improbable  that 
attempts  may  yet  be  made  to  carry  it  on  under  disguise.  It  wquld 
be  a  monstrous  thing,  where  a  ship,  admitted  to  have  been  at  one 
time  British  property,  is  found  engaging  in  this  traffic,  to  say,  that, 
however  imperfect  the  documentary  evidence  of  the  asserted  transfer 
may  be,  and  however  startling  the  other  circumstances  of  the  case, 
no  inquiry  shall  be  made  into  the  real  ownership.  Here  are  on  board 
this  vessel  only  papers  of  mere  form,  and  which  are  in  contradiction 
with  each  other,  leaving  the  whole  transaotion  of  the  transfer  in  great 
doubt  and  obscurity ;  and  if  the  court  were  to  be  prohibited  under 
such  circumstances  from  inquiry  into  the  reality  of  the  Portuguese 
title,  one  sees  how  easily  the  provisions  of  ttt  legislature  would  be 
defeated.  It  would  go  to  repeal  the  act  of  parliament  and  the  prin- 
ciples on  which  it  is  founded.  That  in  point  of  fact  this  is  really  a 
5ritish-owned  vessel  I  have  little  doubt,  as  I  think  there  are  appear- 
ances enough  to  show  that  the  asserted  transfer  to  T)e  Silva  was  only 
colorable.  The  ship  comes  to  England,  and  is  there  purchased  by 
Macdowall  &  Co.,  of  Liverpool,  from  whence  she  is  despatched  on 
her  outward  voyage  with  fetters  on  board ;  which,  as  it  appears  to 
me,  were  put  on  board  at  Liverpool ;  the  double  stanchions  were 
admitted  to  have  been  taken  on  board  there  ;  and  she  is  despatched 

under  the  command  of  Vauralst,  who  is  evidently  going  to 
[  *  94  ]  •conduct  a  transaction  of  this  nature,  and  for  which  purpose 

he  accompanies  the  ship  to  Africa.  I  observe  he  kno\7s 
nothing  of  any  money  being  paid  under  this  asserted  transfer.  I  can 
have  no  doubt  that  this  court  is  bound  judicially  to  consider  this  as  a 
British  vessel,  and  that  this  Portuguese  disguise  has  been  assumed 
for  the  mere  purpose  of  protecting  the  property  of  British  merchants 
in  a  traffic  which  it  was  not  lawful  for  them  to  engage  in.  I  shall 
affirm  the  sentence  as  to  the  ship,  with  costs. 
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Judgment,  as  to  the  cargo,  June  6, 1812. 
In  this  case,  the  court  has  already  disposed  of  the  question  as  to 
the  ship,  which  had  been  fitted  out  at  Liverpool  with  stanchions  and 
other  accommodations  necessary  for  vessels  employed  in  the  slave 
trade.    In  the  first  instance,  the  ship  proceeded  to  Madeira ;  and  it 
vsr^LS  not  till  her  arrival  at  Pernambuco  that  the  Portuguese  flag  was 
assumed :  firom  Pernambuco  she  sailed  to  Bahia,  and  firom  thence  to 
the  African  coast,  the  same  master  continuing  on  board,  though  osten- 
sibly in  a  different  capacity.     The  court  can  have  no  ,doubt  that  the 
fraud  of  the  British  owners,  in  this  case,  involves  also  the  asserted  Por- 
tuguese owners ;  it  is  impossible  to  sever  the  fraud  of  the  one  party 
firom  the  fraud  of  the  other.     The  fraudulent  intention  of  the  party 
here  was  to  be  carried  into  effect  by  the  firaudulent  cooperation  of  this 
De  Silva,  who  was  to  become- the  instrument  of  a  simulated  trans- 
fer.   I  do  not  mean  to  lay  it  down,  that  if  goods  were  put  on  board 
an  apparently  Portuguese  ship,  though  in  reality  a  British  ship,  an 
innocent  owner  would  be  affected,  bond  fide  believing  that  he  was 
embarking  his  property  on  board  a  Portuguese  vessel ;  but 
here  the  colorable  owner  of  the  ship  is  the  *  asserted  owner  [  *  95  ] 
of  the  cargo.    I  consider  the  whole  interest  of  the  adventure 
to  reside  in  the  British  merchants,  and  that  De  Silva  is  merely  lend- 
ing his  name  and  agency  to  further  a  deception  practised  on  British 
laws.     Therefore,  I  see  no  reason  why  the  cargo  should  not  follow 
the  fate  of  the  ship,  with  which  it  is  involved  in  one  common  fraud. 


The  Diana,  Berthe,  otherwise  Barclay. 

May  31,  1813. 

The  courts  of  this  conntiy  will  respect  the  property  of  foreigners  engaged  in  the  slave  trade, 
under  the  sanction  of  the  laws  of  their  own  conntryA 

This  vessel,  under  Swedish  colors,  took  on  board,  at  Gustavia,  in 
the  island  of  St.  Bartholomew,  a  cargo  of  rum,  sugar,  tobacco,  iron, 
dry  goods,  and  powder,  which  she  carried  to  Cape  Mount,  on  the 
coast  of  Africa,  where  the  same  were  exchanged  for  120  slaves ;  and 
the  vessel  having  received  a  number  of  these  slaves  on  board  at  Cape 


1  [See  The  Fortuna,  1  Dod.  81.] 
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Mount,  was,  on  the  11th  of  September,  1810,  seized  by  his  Majesty's 
ship  Crocodile,  Edward  Henry  Columbine,  Esq.,  commander,  and 
carried  to  Sierra  Leone,  where  proceedings  were  instituted  against 
the  vessel  and  cargo  as  a  forfeiture. 

An  information  was  filed  on  the  part  of  the  capjtors,  and  a  claim 
was  given  by  the  master  for  the  ship  and  cargo  as  the  property  of  Jean 
Turenne,  of  the  island  of  St.  Bartholomew,  a  subject  of  his  Majesty 
the  King  of  Sweden. 

On  the  13th  of  October  the  cause  came  on  for  hearing  in 
[  *  96  ]  the  Vice- Admiralty  Court  at  Sierra  Leone,  *  when  the  judge 
was  pleased  to  condemn  the  ship  and  cargo  of  slaves  as 
prize. 

From  this  sentence  the  present  appeal  was  prosecuted. 

Judgment. 
Sir  W.  Scott.  This  ship  was  seized  off  the  coast  of  Africa,  and 
carried  to  the  British  settlement  of  Sierra  Leone,  where  she  was  pro- 
ceeded against  and  condemned  in  the  Vice- Admiralty  Court  there 
established.  She  was  laden,  at  the  time  of  capture,  with  a  cargo  of 
slaves,  which  had  been  procured  at  Cape  Mount,  and  with  which  she 
is  asserted  to  have  been  proceeding  to  St  Bartholomew,  there  to  im- 
port them  on  Swedish  account.  I  see  no  reason  to  suppose  that 
.there  were  any  other  than  Swedish  interests  involved  in  ftiis  transac- 
tion, or  that  there  was  any  intention  of  landing  the  slaves  at  a  British 
or  Portuguese  settlement,  or  indeed  at  any  other  place  than  St  Bar- 
tholomew, the  alleged  port  of  destination.  The  requisite  number  of 
slaves  in  that  colony  may  not  be  large,  buHt  presume  that  labor  upon 
that  Island,  as  upon  others,  is  peformed  by  slaves.  It  is  impossible 
for  the  court,  upon  mere  surmise  and  conjecture,  to  say  that  the  ship 
was  not  going  to  that  island,  or  that  she  was  going  there  for  the  pur- 
pose of  color  only,  and  with  an  ulterior  destination  to  a  British 
colony.  The  court  must  look  to  the  termination  of  the  voyage  as 
described  in  the  evidence  that  is  before  it ;  and  upon  that  evidence 
nothing  arises  to  warrant  a  suspicion  that  the  ship  was  going  else- 
where than  to  the    Swedish  island  of  St  Bartholomew,  and   on 

Swedish  account     This  is  the  fair  result  of  the  evidence 
[  *  97  ]  presented  to  the  court  and  with  this  *  I  am  bound  to  rest 

satisfied.  If  a  traffic  in  slaves  requires  to  be  more  narro^y 
watched,  and  to  be  guarded  against  by  securities  of  another  kind,  it 
is  not  for  a  court  of  justice  to  invent  those  securities.  It  must  be 
done  by  some  legislative  act,  if  any  such  can  be  devised,  which  may 


HIGH   COURT  'OF   ADMIRALTY.  98 

The  Diana.    1  Dod. 

not  be  incompatible  with  the  rights  of  independent  states,  or  the 
general  principles  of  legal  justice. 

The  cause  in  the  court  below  was  conducted  in  a  manner  of  which 
it  is  not  easy  to  give  a  very  precise  and  definite  description.  The 
process  which  has  been  remitted  bears  a  double  aspect,  being  in  its 
nature  half  civil,  half  prize ;  commencing  with  a  qui  tarn  informa- 
tion, and  ending  with  a  prize  sentence,  after  an  application  of  prize 
interrogatories*  I  do  not  hesitate  to  say,  that  it  is  as  mongrel  a  pro- 
ceeding as  ever  presented  itself  to  the  notice  of  this  or  of  any  other 
Court.  The  condemnation  also  took  place  on  a  principle  which  this 
court  cannot  in  any  manner  recognize,  inasmuch  as  the  sentence 
affirms,  "  that  the  slave  trade,  from  motives  of  humanity,  hath  been 
abolished  by  most  civilized  nations,  and  is  not  at  the  present  time 
legally  authorized  by  any."  This  appears  to  me  to  be  an  assertion 
by  no  means  sustainable.  This  court  is  disposed  to  go  as  far  in  dis- 
countenancing this  odious  traffic  as  the  law  of  nations  and  the  prin- 
ciples recognized  by  English  tribunals  will  warrant  it  in  doing,  but 
beyond  these  principles  it  does  not  feel  itself  at  liberty  to  travel ;  It 
cannot  proceed  on  a  sweeping  anathema  of  this  kind  against  pro- 
perty belonging  to  the  subjects  of  foreign  and  independent  states. 
The  position  laid  down  in  the  sentence  of  the  court  below,  that  the 
slave  trade  is  not  authorized  by  any  civilized  state,  is  unfor- 
tunately by  no  means  correct,  the  contrary  being  *  notoriously  [  *  98  ] 
the  fact,  that  it  is  tolerated  by  some  of  them.  This  trade 
was  at  one  time,  we  know,  universally  allowed  by  the  different 
nations  of  Europe,  and  carried  on  by  them  to  a  greater  or  less  "ex- 
tent, according  to  their  respective  necessities.  Sweden,  having  but 
small  colonial  possessions,  did  not  engage  very  deeply  in  the  traffic, 
but  she  entered  into  it  so  far  as  her  convenience  required  for  the  sup- 
ply of  her  own  colonies.  The  tirade,  which  was  generally  allowed, 
has  been  since  abolished  by  some  particular  countries ;  but  I  am  yet 
io  learn  that  Sweden  ^  has  prohibited  its  subjects  from  en^ging  in 
the  traffic,  or  that  she  has  abstained  from  it  either  in  act  or  declara- 


1  The  treaty  of  concert  and  subsidy  between  his  Majesty  and  the  king  of  Sweden, 
which  was  signed  at  StockhoUn  on  the  Sd  of  March,  1813,  has  been  made  pubHc  since 
the  date  of  this  judgment.  By  an  article  of  this  treaty  the  king  of  Sweden  engages 
**  to  forbid  and  prohibit,  at  the  period  of  the  cession  of  Guadaloupe,  the  introduction  of 
elaTes  from  Africa  into  the  said  island  and  the  other  possessions  in  the  West  Indies  of 
his  Swedish  Majesty,  and  not  to  permit  Swedish  subjects  to  engage  in  the  slave  trade ; 
an  engagement  which  (it  is  said)  his  Swedish  Majesty  is  the  more  willing  to  contract 
as  this  traffic  has  never  been  authorized  by  him,"  though  it  had  never  been  prohibited| 
and  therefore  had  been  tolerated  in  practice  upon  the  principles  then  generally 
leceived. 

6* 
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tion.  Our  own  country,  it  is  true,  has  taken  a  more  correct  view  of 
the  subject,  and  has  decreed  the  abolition  of  the  slave  trade,  as  far 
as  British  subjects  are  concerned  ;  but  it  claims  no  right  of  enforcing 
its  prohibition  against  the  subjects  of  those  states  which  have  not 
adopted  the  same  opinion  with  respect  to  the  injustice  and  imnio- 
rality  of  the  trade. 

The  principle  which  has  been  extracted  by  the  judge  of 
[  •  99  ]  the  court  below,  from  the  case  of  The  Amedie,  is  *  the  re- 
verse of  the  real  principle  there  laid  down  by  the  superior 
court,  which  was,  that,  where  the  municipal  laws  of  the  country  to 
which  the  parties  belong  have  prohibited  the  trade,  the  tribunals  of 
this  country  will  hold  it  to  be  illegal  upon  the  general  principles  of 
justice  and  humanity,  and  refuse  restitution  of  the  property ;  but,  on 
the  other  hand,  though  they  consider  the  trade  to  be  generally  con- 
trary to  the  principles  of  justice  and  humanity,  where  not  tolerated 
by  the  laws  of  the  country,  they  will  respect  the  property  of  persons 
engaged  in  it  under  the  sanction  of  the  laws  of  their  own  country. 
The  lords  of  appeal  did  not  mean  to  set  themselves  up  as  legislators 
for  the  whole  world,  or  presume  in  any  manner  to  interfere  with  the 
commercial  regulations  of  other  states,  or  to  lay  down  general  princi- 
ples that  were  to  overthrow  their  legislative  provisions  with  respect 
to  the  conduct  of  their  own  subjects.  It  is  highly  fit  that  the  judge 
of  the  court  below  should  be  corrected  in  the  view  which  he  has 
taken  of  this  matter,  since  the  doctrine  laid  down  by  him  in  this 
sentence  is  inconsistent  with  the  peace  of  this  country  and  the  rights 
of  other  states. 

The  proceedings  in  this  court,  as  of  appeal,  have  been  commenced 
and  carried  on  by  both  parties  in  the  manner  in  which  Instance 
causes  are  usually  conducted.  A  libel  has  been  brought  on  the  one 
side,  to  which  a  negative  issue  has  been  given  on  the  other.  Ob- 
jections, however,  have  been  taken  to  the  jurisdiction  upon  two 
grounds.  In  the  first  place,  it  has  been  said  that  the  sentence  of  the 
court  below,  condemning  the  property  to  the  crown,  was  a  prize  sen- 
tence, and  consequently  that  the  appeal  ought  to  have  been  made  to 
the  Privy  Council,  and  not  to  the  Instance  Court  of  Admiralty, 
which  is  a  mere  municipal  tribunal.  It  has  likewise 
[  *  100  ]  •  been  said,  that,  supposing  this  court  to  be  possessed  of  an 
appellate  jurisdiction,  still  it  has  no  jurisdiction  over  the 
question  itself,  which  depends  altogether  upon  the  jus  gentium.  But 
I  think  the  proceedings  of  the  parties  have  sufficiently  founded  the 
jurisdiction  in  the  cause ;  and  I  am  by  no  means  clear  that  a  court 
of  civil  jurisdiction  might  not  otherwise  have  adjudicated  on  a  ques- 
tion of  this  kind,  and  have  excluded  a  claim  asserted  to  be  founded 
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on  principles  contrary  to  general  justice.  The  general  injustice  of  a 
claim  may  be  the  subject  of  cognizance  in  a  municipal  court.  A 
claim  founded  on  piracy,  or  any  other  act  which  in  the  general  esti- 
mation of  mankind  is  held  to  be  illegal  and  immoral,  might,  I  pre- 
sume, be  rejected  in  any  court  upon  that  ground  alone.  I  am  of 
opinion,  therefore,  that  neither  of  the  objections  which  have  been 
taken  are  founded.  After  issue  has  been  given  here  by  the  captors, 
as  in  an  instance  court,  they  cannot  object  to  the  competency  of  the 
court  to  entertain  the  question,  and  I  am  by  no  means  willing  to  put 
the  parties  to  the  expense  and  inconvenience  of  commencing  pro- 
ceedings de  novo  before  another  tribunal. 

On  the  part  of  the  appellants  it  is,  I  think,  sufficiently  established 
in  evidence,  that  the  ship  and  cargo  are  Swedish  property ;  whilst, 
on  tl|p  other  side,  there  is  nothing  but  a  general  suggestion  that  they 
may  belong  to  American  citizens.  It  may,  perhaps,  be  true,  that 
persons  of  that  country  have  dishonestly  engaged  themselves  in  this 
traffic  under  color. of  the  Swedish  flag,  and  the  island  of  St.  Bar- 
tholomew may  be  a  convenient  resort  for  such  an  illegal  purpose : 
but  there  is  nothing  in  this  particular  case  which  can  lead  to  a  grave 
suspicion,  much  less  to  a  legal  conclusion,  that  this  ship  is  not  bond 
fide  the  property  of  Swedish  subjects. 

•  The  question  then  is,  whether  the  slave  trade  is  per-  [  *  101  ] 
mitted  by  the  law  of  Sweden.  I  have  before  stated  that 
this  trade  was,  till  of  late  years,  generally  allowed  by  the  states  of  Eu- 
rope, when,  from  motives  of  humanity,  some  of  them  were  induced 
to  abolish  it,  as  far  as  their  own  subjects  were  concerned.  It  does 
not  appear  that  any  thing  has  been  done  by  Sweden  in  the  way  of 
abjuring  it,  much  less  that  she  has  issued  any  positive  declaration  to 
that  effect.  The  court  is  certainly  inclined  to  hold  that  it  lies  on  the 
individual  making  the  claim  to  show  that  the  law  of  his  country 
countenances  the  trade ;  but,  in  this  particular  instance,  that  demand 
appears  to  be  satisffed :  sufficiently,  at  least,  to  throw  on  the  other 
party  the  onus  of  proving  that  it  is  not  so  allowed.  The  indorse- 
ment upon  the  pass  signed  by  the  Swedish  governor,  that  this  vessel 
was  "  bound  to  the  coast  of  Guinea,  for  slaves,"  raises  a  presump- 
tion of  the  legality  of  the  trade,  and  shifts  the  burden  of  proof  from 
the  claimant  to  the  captor.  It  is  not  necessary  that  there  should  be 
an  immediate  act  of  the  Swedish  government  itself  on  board,  declar- 
ing what  the  precise  state  of  the  law  may  be ;  the  court  is  bound  to 
accept  the  declaration  and  authority  of  the  governor  as  it  appears 
upon  the  pass,  if  not  contradicted.  I  do  not  find  that  the  authenti- 
city of  this  pass  is  at  all  denied  by  the  judge  of  the  court  below :  he 
goes  on  the  broad  and  sweeping  ground,  that  all  dealing  in  slaves  is 
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unlawful,  because  the  trade  is  not  authorized  by  any  civilized  state, 
which  is  certainly  an  incorrect  and  erroneous  statement.  If  the  cap- 
tors had  it  in  theur  power  to  prove,  that  Sweden  had  abolished  this 
trade,  they  should  now  have  produced  that  proof;  for  they  must  have 

been  aware,  that  the  sentence  of  the  judge  could  never  be 
[  *  102  ]  supported  *  on  the  principles  stated  by  him  in  his  judgment 

The  sanction  of  the  colonial  governor  has  been  produced  by 
the  claimants,  and  I  am  clearly  of  opinion,  under  this  authority 
standing  before  me,  and  standing  uncontradicted,  that  Sweden  has 
not  abolished  the  slave  trade. 

The  King^s  Advocate.    From  private  information  I  understand, 
that  Sweden  never  at  any  time  engaged  in  this  trade. 

Court.  Have  you  any  documents  to.  produce  by  which  that  fact 
can  be  made  to  appear?  Can  I  presume,  that  the  Swedish  governor, 
•who  granted  this  pass,  was  acting  contrary  to  the  laws  of  his  own 
counlry  ?  It  is  impossible  for  me,  upon  mere  private  information,  to 
say  that  such  was  the  fact.  If  any  thing  can  be  produced  »in  the  way 
of  evidence,  it  must  be  offered  to  the  court  before  which  this  case 
may  be  carried  on  appeal.  With  every  disposition  to  sustain  the 
disinclination  which  has  of  late  been  justly  shown  to  the  slave  trade, 
I  feel  myself  under  a  necessity  of  reversing  this  sentence,  which  ap- 
pears to  be  founded  on  a  false  and  dangerous  principle,  inconsistent 
with  the  rights  of  independent  states,  and  consequently  with  the 
peace  and  safety  of  this  country. 

The  only  remaining  point  is,  respecting  these  few  Portuguese 

slaves,  which  were  found  on  board  this  ship.     It  appears,  that  they 

belong  to  the  master  of  a  Portuguese  schooner,  which  had  been  lying 

at  Cape  Mount,  but  was  driven  to  sea  by  stress  of  weather,  whilst  he 

was  on  shore,  and  that  himself  and  his  slaves  had  been  taken  on 

board,  this  ship  out  of  charity.    In  the  absence  of  all  proof,  I 

[  •  103  ]  shall  not  presume  that  he  •  had  been  acting  in  opposition  to 

the  laws  of  his  own  country,  and  the  treaty  relative  to  the 

slave  trade  between  Great  Britain  and  Portugal. 

Sentence  reversed. 
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Drummond,  LangdoD. 

October  13, 1811. 

A  nentral  merchant  vessel  asserted  to  be  carrying  different  despatches  for  the  goyemment  of 
its  own  country,  cannot  set  np  that  employment  as  ^  ground  of  protection  for  a  voyage 
otherwise  illegal ;  and  even  when  such  a  claim  shall  be  given  on  the  part  of  the  govern- 
ment, it  may  become  a  serious  question)  how  far  a  neutral  state  possesses  the  right  of  im- 
parting such  a  protection. 

This  was  the  case  of  a  vessel  under  American  colors,  which  was 
captured  on  the  27th  of  August,  1811,  whilst  in  the  prosecution  of  a 
voyage  from  New  York  to  Bordeaux,  to  which  place  she  was  asserted 
to  be  carrying  despatches  from  the  President  of  the  United  States  to 
the  American  charge  des  affaires,  resident  in  France.  The  ship  was 
saiUng  in  ballast  at  the  time  of  capture,  but  there  were  seventeen 
passengers  on  board,  some  of  whom  the  master  described  to  be  Ame- 
rican citizens ;  and  with  respect  to  the  others,  expressed  a  belief  that 
they  were  French  refugees,  from  St  Domingo,  but  could  give  no 
account  of  their  rank,  profession,  or  occupation. 

Judgment. 

Sir  W.  Scott.    This  ship  was  taken  on  a  voyage  from  New  York 
to  Bordeaux,  with  several  passengers  on  board,  some  of  whom  are 
described  by  the  master  as  French  refugees  from  the  island  of  St 
Domingo.     On  what  ground  he  describes  them  to  be  refugees,  does 
not  at  all  appear ;  I  can  only  consider  them  as  French  persons,  who 
were  desirous  of  returning  from  the  colony  to  the  mother  country, 
and  who  applied  to  the  compassion  of  this  master  for  the 
purpose  of  obtaining  *  a  conveyance.     Some  of  them,  it  is  [  *  104  ] 
true,  are  women  and  children,  but  the  others  may  be  per- 
sons of  the  most  noxious  character ;  they  may  form  a  part  of  the 
military  establishment  of  the  enemy,  or  be  employed  upon  other  ser- 
vices most  injurious  to  the  interests  of  this  country.  . 

The  master  states  also,  that  he  had  despatches  on  board  from  the 
President  of  the  United  States  to  the  American  minister  at  Paris ; 
but  the  despatches  themselves  are  not  produced.  Where  are  they  ? 
What  is  become  of  them  ?  Non  constat  that  any  such  despatches 
were  ever  in  existence.  It  is  not  very  probably  that  papers  of  this 
description  should  have  been  intrusted  to  the  master  of  a  common 
merchant  vessel.  No  interposition  is  made  on  the  part  of  the  Ame- 
rican -government ;  nor  is  the  fact  made  to  appear  in  such  a  way  as 
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to  call  upon  the  court  to  examine  the  question,  how  far  such  a  mode 
of  conveying  despatches  can  be  permitted.  This  country  makes  no 
pretension  to  any  right  of  interrupting  the  communication  of  the 
American  government  with  its  minister ;  and  I  should  certainly  be 
extremely  tender  of  interposing  any  difficulties  in  the  way  of  such  a 
correspondence.  At  the  same  time  it  must  be  recollected  that  des- 
patches are  usually  carried  in  a  public  manner,  in  vessels  commis^ 
sioned  by  the  state  for  this  purpose,  and  vested  with  the  character  of 
packets.  Whether  the  court  would  be  bound  to  admit  that  a  mer- 
chant vessel  can  be  protected  by  the  mere  act  of  carrying  papers  of 
this  description,  is  a  point  which  I  am  not  under  the  necessity  of  de- 
ciding before  the  question  shall  be  raised  by  a  claim  given  on  the 
part  of  the  government.     It  is  not  for  a  merchant  vessel  to  set  up 

such  a  ground  of  protection.  When  then  the  pretension 
[  *  105  ]  shall  be  brought  forward  on  the  part  of  the  *  government,  it 

may  become  a  very  serious  question,  how  far  a  neutral  state 
possesses  the  right  of  imparting  such  a  protection  to  a  merchant  vessel 
engaged  in  a  transaction  otherwise  illegal.  But  no  such  claim  has 
been  given  in  the  present  case.  No  such  papers  are  before  the  court, 
nor  is  any  satisfactory  excuse  offered  for  their  non-production.  The 
probability  is,  that  no  such  papers  were  intrusted  to  the  care  of  this 
individual  master,  or  of  any  other  person  on  board  this  ship.  I  see 
nothing  to  take  this  case  out  of  the  general  rule  applying  to  ships 
concerned  in  similar  voyages ;  and  I,  therefore,  pronounce  this  ship 
to  be  subject  to  condemnation. 


Ceylon,  Mulac. 

November  15,  1811. 

The  employment  of  a  vessel  in  the  pnblic  military  service  of  the  enemy,  by  those  who  have 
competent  authority  so  to  employ  her,  is  a  sufficient  "setting  forth  for  war"  under  the 
Prize  Act,  though  the  vessel  may  not  have  been  furnished  with  any  formal  commission  of 
war.* 

This  was  the  case  of  an  English  East  India  ship,  which  had  been 
captured  by  some  French  frigates,  and  carried  to  the  Isle  of  Johanna, 


1  [See  L'Actif,  Edw.  185.] 
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where  she  was  refitted  and  supplied  with  two  additional  carronades, 
and  a  French  crew  consisting  of  seventy  men.  From  the  Island  of 
Johanna  she  was  conveyed  by  the  French  captors  to  Port  South- 
East,  in  the  Isle  of  France ;  on  her  arrival  ofi*  that  place  she  was 
attacked  by  the  British  frigate  The  Nereid  and  the  guns  of  the  Isle 
du  Passe,  and  having  fired  several  shot  in  return  at  the  frigate  and 
fort,  she  passed  on  to  her  anchorage  at  Port  South-East;  whilst 
lyin^n  that  port,  she  was  again  attacked  by  the  British  squadron 
employed  in  the  blockade  of  the  Isle  of  France,  when,  with  the  assist- 
ance of  some  other  French  ships,  she  succeeded  in  repelling 
the  *  attack,  and  in  taking  and  destroying  the  British  squad-  [  *  106  ] 
ron.  She  was  afterwards  carried  round  to  Port  Napoleon, 
where  she  was  dismantled,  and  fitted  out  as  a  prison-ship,  for  the 
purpose  of  receiving  English  prisoners  of  war,  in  which  state  she  was 
found  at  the  time  of  the  capture  of  the  island.  The  question  was, 
whether,  under  these  circumstances,  this  ship  was  sufiiciently  set 
forth  for  war  to  come  within  the  terms  of  the  Prize  Act,^  which 
directs  restitution,  upon  salvage,  of  British  ships  recaptured  from  the 
enemy,  unless  they  shall  have  been  "  set  forth  as  ships  or  vessels  of 
war  by  the  enemy." 

On  a  former  day,  (November  1,)  the  judge  thinking  the  evidence 
adi^ced  not  sufficient  to  establish  the  facts  of  the  case,  directed  the 
cause  to  stand  over,  for  the  purpose  of  admitting  further  evidence,  or 
of  affording  some  explanation  why  the  proper  evidence  had  not  been 
supplied. 

Affidavits  were  now  exhibited,  stating  the  circumstances  attending 
the  capture  of  this  ship,  her  subsequent  employment  by  the  enemy, 
and  the  belief  of  the  witnesses  as  to  the  state  in  which  she  was  found 
at  the  time  of  recapture. 

On  behalf  of  the  former  British  owners,  the  Advocate  of  the  Admi- 
rally  and  Sloddart.  The  affidavits  now  produced  before  the  court 
prove  it  to  have  been  the  original  intention  of  the  French  captors  to 
carry  this  ship  to  Port  Napoleon  ;  they  pfove,  likewise,  that  she  was 
there  dismantled  and  disarmed  for  the  purpose  of  being  used  as  a  pri- 
son-ship, and  that  she  was  not  either  commissioned  or  sent  forth  as  a 
ship  of  war  during  the  time  she  was  in  the  possession  of  the  enemy. 
No  affidavits  have  been  offered  on  the  other  side,  nor  have 
the  captors  attempted  to  show,  *  by  any  species  of  evidence,  [  *  107  ] 


1  45  Geo.  m  c.  72. 
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that  a  commission  of  war  was  at  any  time  granted  for  this  ship. 
The  island  of  Johanna,  to  which  she  was  in  the  first  instance  carried, 
is  a  place  in  which  a  ship  cannot  be  fitted  out  for  war ;  it  is  a  gene- 
ral neutral  port  in  the  hands  of  the  natives,  not  a  military  station 
in  the  possession  or  under  the  control  of  the  French  government 
There  was  no  depot  of  naval  stores  at  the  place,  by  means  of  which 
the  vessel  could  have  been  fitted  out  for  a  cruise  ;  she  could  there  pro- 
cure only  refreshment  and  temporary  repairs,  just  enough  to  ^able 
her  to  sail  for  the  Isle  of  France.  The  engagement  which  she  sus- 
tained against  an  English  force,  whilst  in  the  prosecution  of  her 
voyage  to  that  island,  was  a  mere  defensive  operation;  she  was 
attacked  by  the  British  frigate  and  the  fort,  and  having  fired  a  few 
shot  in  her  own  defence,  passed  on  to  her  anchorage.  The  next 
operation  in  which  the  vessel  was  engaged  was  of  the  same  defensive 
kind.  She  was  lying  anchored  at  Port  South-East,  when  she  was 
again  assailed  by  some  British  frigates,  and,  in  conjunction  with 
other  French  ships  and  the  fort,  again  succeeded  in  repelling 
the  attack.  With  respect  to'  British  property  recaptured  from  the 
enemy,  the  general  rule  of  law  is,  restitution  upon  salvage,  and 
any  exception  to  this  general  rule  must  be  strictly  made  out  The 
policy  of  the  law  places  the  right  of  captors  to  condemnation  on 
the  same  ground  as  their  right  to  head-money ;  and  that  has  never 
been  decreed  to  captors,  unless  in  cases  where  a  regular  commisi||on 
of  war  had  been  granted  by  the  enemy,  or  at  least  an  appointment  in 
the  nature  of  a  commission  by  the  minister  of  marine.  It  was  so 
ruled  in  the  case  of  several  Dutch  armed  vessels,^  in  June,  1805. 
The  court  there  said,  "  They  may  be  armed  only  for  their 
[•108]  own  defence;  •as  they  have  no  commission  to  act  offen- 
sively, they  cannot  be  considered  legally  as  ships  of  war  to 
the  effect  of  entitling  captors  to  head-money."  So,  in  the  case  of  a 
Spanish  armed  packet,^  belonging  to  the  King  of  Spain,  the  court 
said,  "  That  it  was  necessary  that  the  vessel  should  have  been  a  com- 
missioned vessel  of  war  to  warrant  the  court  to  pronounce  for  head- 
money  under  the  act  of  parliament.  The  Horatio  Nelson,^  though 
originally  an  armed  vessel,  and  supplied  with  an  additional  number 
of  men  by  the  enemy,  was  restored  upon  salvage,  on  the  ground  of 
not  being  furnished  with  a  commission  of  war.  In  the  case  of  The 
Nostra  Signora  del  Rosario,*  the  court  expressly  asked  whether  there 
was  any  commission  of  war,  and  being  answered  in  the  affirmative, 
proceeded  to  condemn  the  vessel  to  the  captors  on  that  ground.  In 
the  case  of  The  Santa  Briganda,^  the  captain  of  the  recaptured  vessel 


1  6  Robinson,  48.  '         ^ibid.  3  6  Bobinson,  S20. 

^  S.Bobinson,  10.  5  s  Robinson,  56. 
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described  himself  to  have  been  "  appointed  by  the  minister  of  ma- 
rine"  and  the  court  thinking  that  circumstance  sufficient  to  show 
that  it  was  a  naval  military  appointment,  refused  restitution  to  the 
British  owners.     It  was  proved,  in  the  case  of  The  Castor,  before  the 
Lords  of  Appeal,  in  the  year  1795,  that  the  commander  of  that  ship 
was  furnished  with  a  commission  of  war  from  the  admiral  at  the 
time  of  her  recapture.      The  Victoria,  before   the  same  court,  in 
July,  1810,  and  The  Grand  Duke  of  Berg,  before  the  Court  of  Admi- 
ralty, in  April,  1809,  were  cases  of  the  same  description.     In  The 
L' Actif,  Lorrial,^  January,  1810,  and  The  Alcide,  in  November,  of  the 
same  year,  there  had  been  commissions,  though  they  were  withdrawn 
before  the  time  of  recapture.     In  every  one  of  these  cases,  in  which 
condemnation  passed  to  the  captors,  there  either  was  at  the 
time,  or  had  been,  a  commission  *  of  war,  or  an  appoint-  [  *  109  ] 
ment  by  the   minister  of  marine,  which   was   considered 
equivalent  to  a  commission.     A  commission,  therefore,  or  something 
tantamount  to  it,  must,  at  some  time  or  other,  have  been  granted 
by  the  enemy,  and  the  mere  employment  of  a  ship  for  the  purposes 
of  war  is  not  a  sufficient  "  setting  forth  for  war,"  under  the  act  of 
parliament,  to  divest  the  British  owners  of  their  property. 

It  may  be  questioned,  however,  whether  the  present  case  comes  at 
all  within  the  provisions  of  this  section  of  the  Prize  Act,  which  relates 
only  to  property  recaptured  "by  any  of  his  Majesty's  ships  of  war, 
privateer,  or  other  ship,  vessel,  or  boat."  This  was  a  recapture  ef- 
fected by  a  conjoint  force  of  the  army  and  navy ;  the  court,  there- 
fore, has  no  power  to  condemn  the  ship  as  prize  to  the  recaptors,  but 
is  bound  to  act  upon  the  old  rule  of  law,  which,  as  before  stated, 
directs  restitution  upon  salvage.  Restitution  upon  salvage  appears 
to  have  been  the  original,  and,  as  it  were,  the  common  law  right  upon 
the  subject  Sir  Leoline  Jenkins  ^  so  states  it  to  be,  in  a  report 
addressed  by  him  to  the  commissioners  of  prizes,  in  1762 ;  and  also 
in  another  report,  addressed  to  the  king  in  council,  in  the  same  year, 
he  considers  this  to  be  the  true  rule  of  law,  *?  not  only  because  it  bath 
more  of  natural  equity  in  it,  and  because  the  modern  laws  and 
practice  are  exceeding  favorable  to  navigation  and  traffic,  but  also, 
because  he  takes  it  to  have  been  the  constant  practice  in 
the  admu-alty  of  Engand."  *  From  Scobel's  acts  and  or-  [  *  110  ] 
dinances  it  appears,  that  the  same  rule  prevailed  during  the 
time  of  the  Usurpation.  By  the  ordinance  1649-29,  ships  retaken 
from  the  enemy  are  directed  to  be  restored  to  the  former  owners,  upon 
payment  of  one  eighth  of  the  value  for  salvage,  unless  they  have 
■I.I  '         'I 

1  Edwarda,  185.  *  Life  of  Sir  L.  Jenkins,  voL  ii.  p.  770. 
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been  "  set  forth  as  men  of  war "  in  which  case  a  moiety  is  given ; 
and  by  ordinances,  1650,  28  and  33,  "  if  furnished  and  set  forth  as 
men  of  war,"  they  are  directed  to  be  restored  in  like  manner,  upon 
payment  of  a  moiety  for  salvage.  By  statute  13  Geo.  2,  c.  4,  s.  18, 
British  property,  recaptured  from  the  enemy  by  any  of  his  Majesty's 
ships,  is  in  all  cases  to  be  restored,  upon  payment  of  one  eighth  of 
the  value  for  salvage  ;  if  retaken  by  a  privateer,  before  it  had  been  in 
possession  of  the  enemy  twenty-four  hours,  one  eighth  was  given ;  if 
above  twenty-four  hours  and  under  forty-eight,  a  fifth  ;  if  above  forty- 
eight  and  under  ninety-six  hours,  a  third ;  and  if  it  remained  in  the 
possession  of  the  enemy  above  ninety-six  hours,  or  had  been  by  them 
set  forth  as  a  man  of  war,  then  a  moiety  of  the  value  was  to  be  paid 
for  salvage,  and  the  property  to  bo  restored  to  the  former  owners. 
By  statute  17  Geo.  II.  c.  34,  s.  20,  the  same  provisions  were  con- 
tinued. By  19  Geo.  III.  c.  67,  s.  44,  British  property  was  directed  to 
be  restored  upon  payment  of  one  eighth  salvage  in  all  cases,  unless 
the  recaptured  ship  had  "  been  set  forth  as  a  man-of-war "  by  the 
enemy,  and  then  a  moiety  was  to  be  paid  for  salvage.  It  was  under 
statutes  ^  passed  at  a  very  late  period,  that,  in  any  case  whatever, 
British  ships  recaptured  from  the  enemy  were  to  be  adjudged  lawful 

prize  to  the  recaptors.  It  is  submitted,  that  the  present  case 
[  *  111  ]  is  not  within  the  provisions  of  those  statutes,  'and  that  the 

former  owners  are  entitled  to  restitution  upon  payment  of 
the  usual  salvage. 

For  the  captors,  the  King^s  Advocate  and  Jenner.  The  employ- 
ment of  a  ship  for  the  purposes  of  war  by  those  who  have  competent 
authority  so  to  employ  her,  must  at  all  times  be  decisive  of  her  cha- 
racter. This  ship  was  carried  to  the  Isle  of  Johanna,  where  she  was 
supplied  with  additional  guns  and  a  French  crew :  this  alone  would 
be  a  sufficient  "  setting  forth  for  war  "  to  satisfy  the  terms  of  the  Prize 
Act.  It  is  perfectly  immaterial  whether  that  island  is  under  the 
dominion  of  France,  or  in  the  possession  of  the  natives,  who  per- 
mitted the  French  to  fit  out  this  ship  in  their  ports ;  of  as  little  con- 
sequence is  it,  whether  the  additional  guns  were  supplied  from  a 
public  naval  depot  of  the  enemy,  or  from  any  other  prize  ship  that 
had  fallen  into  their  hands :  the  important  fact  is,  that  she  was  so 
supplied  and  fitted  out  for  war.  If  any  doubt  could  be  entertained 
as  to  the  character  of  this  ship,  the  engagements  which  she  after- 
wards sustained  with  the  English  squadron  would  be  decisive  upon 
that  point.  At  the  time  of  recapture  the  ship  was  employed  in  the 
defence  of  the  island,  and  must,  on  that  account  alone,  be  considered 


1 48  Geo.  m.,  c.  160,  and  45  Geo.  lU.,  c.  72. 
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as  constituting  a  part  of  the  national  marine  force  of  the  enemy. 
The  conrt  has  always  looked  to  the  actual  employment  of  the  vessel, 
and  not  to  any  technical  rule,  in  order  to  decide  upon  its  real  cha- 
racter.    The  question  is,  whether,  in  point  of  fact,  she  formed  a  part 
of  the  naval  force  of  the  enemy,  not  whether  she  was  supplied  with  a 
formal  commission  of  war.     It  has  been  said,  that  the  ship  was  dis- 
mantled, and  used  as  a  mere  prison  ship,  but  it  was  for  pri- 
soners of  war  that  she  was  so  used.     If  the  case  does  *  not  [  *  112  ] 
come  within  the  provisions  of  the  Prize  Act,  the  recaptors 
are  entitled  to  condemnation  under  the  general  principle  of  law,  as 
laid  down  by  the  court  in  the  case  of  The  L' Actif,  Lorrial. 

Judgment.  —  Nov.  26t^. 

Sir  W.  Scott.  This  ship  is  alleged  to  have  been  retaken  by  his 
Majesty's  land  and  sea  forces  employed  in  the  capture  of  the  Isle  of 
France.  The  circumstances  attending  the  recapture  are  very  imper- 
fectly detailed  in  the  evidence  before  the  court,  no  person  who  was 
present  at  the  recapture  being  produced  as  a  witness.  It  is  certainly 
the  first  time  in  which  a  cause  of  this  kind  ever  came  on  for  hearing 
in  such  a  form :  however,  this  is  a  defect  which  cannot  now  be  sup- 
plied ;  and  I  can  only  understand  generally,  that  the  ship  was  em- 
ployed, in  conjunction  with  other  vessels,  in  defence  of  the  Isle  of 
France  against  the  British  assailants. 

A  claim  has  been  given  for  this  ship,  so  taken  and  so  employed, 
on  behalf  of  the  former  British  proprietors.     The  former  master 
states  the  circumstances  under  which  the  ship  was  taken  by  the 
enemy.     He  says :  — "  That  she  was  taken  and  seized  on  the  3d 
July,  1810,  within  sight  of  the  Isle  of  Johanna,  in  the  Indian  Sea,  ^ 
by  The  Bellone  and  Minerve,  French  frigates  of  war,  and  the  French 
corvette  of  war,. Victor,  after  a  very  severe  engagement  of  five  hours 
and  a  half,  during  which  many  guns  were  fired  on  both  sides ;  that 
the  said  ship  was  an  English  East  India  ship,  sailing  under  English 
colors;  that  the  ship  and  goods  were  afterwards   carried  into  the 
island  of  Johanna,  where  she  was  refitted  and  had  additional  guns 
put  on  board  by  the  French,  by  whom  she  was  afterwaMs 
conveyed  to  the  Isle  of  France ;  that  on  *  her  arrival  at  Port  [  *  113  ] 
South-East,  on  the  20th  of  August,  1810,  she  was  attacked 
by  The  Nereide,  British  frigate,  and  the  guns  of  the  Isle  du  Passe, 
then  in  possession  of  the  English ;  that  she  fired  several  shot  at  the 
frigate  and  fort,  and  then  passed  on  to  her  anchorage  at  South-East 
Point ;  that  the  deponent  was  afterwards  put  on  shore,  but  was  pre- 
sent on  the  24th  and  25th  days  of  the  aforesaid  month  of  August, 
when  the  said  ship,  being  stiU  at  her  anchorage  in  Port  South-East, 
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was  engaged  in  action  against  the  English  blockading  squadron, 
under  the  command  of  Captain  Pym,  of  The  Sirius,  which,  with  The 
Magicienne,  another  English  frigate,  were  both  burnt,  and  The 
Nereide,  English  frigate,  taken,  and  The  Iphigenie  surrendered  ;  and 
which  was  effected  by  the  exertions  of  the  two  French  frigates  and 
corvette  by  which  the  deponent  was  captured,  assisted,  as  aforesaid, 
by  the  French  crew  which  had  been  put  on  board  the  deponent's 
ship ;  that  the  deponent  was  afterwards  conveyed  from  Port  South- 
East,  where  he  left  The  Ceylon,  on  the  15th  of  September,  in  a 
cartel,  in  consequence  of  his  having  been  exchanged ;  but  the  depo- 
nent has  heard  and  believes  that  The  Ceylon  was  afterwards  carried 
round  to  Port  Napoleon,  where  she  was  unladen,  dismantled,  and 
fitted  out  as  a  prison-ship,  for  the  purpose  of  receiving  English  pri- 
soners of  war,  and  in  which  state  she  was  found  at  the  time  of  the 
capture  of  the  island."  It  appears  that  she  was  a  very  large  ship,  of 
the  burden  of  eight  hundred  tons ;  that  she  had  on  board  twenty-six 
guns,  and  one  hundred  and  ten  men,  with  arms  and  ammunition  of 
every  description,  in  sufficient  quantities  for  offensive  or 
[  *  114  ]  defensive  operations.  It  appears,  *  also,  that  she  was  fur- 
nished with  a  British  letter  of  marque,  empowering  her  to 
make  reprisals.  Now  the  question  for  the  determination  of  the  court 
is,  whether,  under  the  words  of  the  act  of  parliament,  she  is  "  suffi- 
ciently set  forth  for  war "  by  the  enemy.  I  am  of  opinion  that  she 
is.  "  Setting  forth  "  does  not,  I  think,  necessarily  mean  sending  out 
of  port.  It  is  no  necessary  part  of  the  interpretation  that  she  should 
have  been  carried  into  port  and  sent  out  with  a  formal  and  regular 
commission  ;  it  is  sufficient  if  she  has  been  used  in  the  operations  of 
war,  and  constituted  a  part  of  the  naval  military  force  of  the  enemy. 
Non  constat  that  there  was  not  a  regular  commission  of  war  in  the 
present  case ;  that  must  remain  matter  of  conjecture  only,  since  aU 
the  ship's  papers  are  lost.  I  hold  it,  however,  to  be  unnecessary  that 
she  should  have  been  regularly  commissioned ;  it  is  enough  that  she 
was  employed  in  the  public  military  service  of  the  enemy,  by  those 
who  had  competent  authority  so  to  employ  her.  In  the  case  of  The 
Castor,^  which  ship  was  not  carried  into  porKj  there  was  no  regular 
commission ;  for  it  is  not  in  the  power  of  the  admiral  to  grant  a 
regular  commission.  He  has  only  an  inchoate  authority  for  such  a 
purpose,  and  his  acts  necessarily  require  confirmation.  Yet  in  that 
case  it  was  held,  that  the  ship,  though  commissioned  by  the  admiral 
alone,  was  sufficiently  clothed  with  the  character  of  a  vessel  of  war. 


1  Lords  of  Appeal,  May,  1795. 
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A  commission  of  war  is  conclusive  of  itself  as  to  the  character  of  a 
ship  ;  but  it  by  no  means  follows  that  a  regular  and  formal  commis- 
sion is,  in  all  cases,  indispensable.     The  want  of  such  an  instrument 
is  hot  fatal ;  it  may  be  supplied  in  various  ways,  by  acts  equivalent 
to  a  commission.     What  are  the  facts  in  the  present  case  ? 
*  There  was,  indeed,  no  great  additional  armament,  for  that  [  *  115  ] 
was  unnecessary,  the  ship  having  been  already  armed  in  the 
service  of  this  country ;  but  two  guns,  it  appears,  were- added  out  of 
the  stores  of  other  vessels,  to  those  which  were  originally  on  board. 
She  sailed  with  a  Lieutenant  de  Vaisseau,  a  person  having  a  mili- 
tary commission,  and  a  complement  of  men  capable  of  fighting  the 
ship;  for  it  appears  that  she  did  fight  the  British  frigate,  The 
Nereide,  by  which  she  was  attacked.    It  is  said  these  were  mere 
defensive  operations;  but  are  not  many  of  the  operations  of  war 
defensive  ?     If  The  Nereide  had  proved  inferior  in  force,  would  not 
ihis  ship,  in  conjunction  with  the  others,  have  carried  the  matter  fur- 
ther, and  attacked  in  her  turn  ?     Then,  being  arrived  at  the  Isle  of 
France,  she  again  sustained  an  engagement  with  other  British  ships, 
and  assisted  in  the  destruction  of  The  Sirius  and  The  Magicienne, 
and  in  the  capture  of  two  other  English  frigates.     Here,  then,  was 
an  operation  not  merely  defensive,  but  an  actual  offensive  attack, 
terminating  in  the  destruction  of  the  British  blockading  squadron. 
I  cannot  doubt,  under  these  circumstances,  that  this  ship  was  suffi- 
ciently "  set  forth  for  war  "  to  satisfy  the  terms  of  the  act,  or,  as  the 
marginal  note  of  the  act  expresses  it,  used  as  a  ship  of  war.     As 
little  doubt  can  I  have  that  she  was  so  used  under  competent  author- 
ity.    We  know  extremely  well  that,  in  remote  parts  of  the  world, 
^where  the  domestic  authority  cannot  be  immediately  resorted  to, 
the  commanders  are,  of  necessity,  vested  with  larger  powers  than  is 
usually  intrusted  to  them  when  employed  upon  European  stations. 
I  think  this  vessel  was   sufficiently  commissioned  by  the  French 
commander  on  that  station.     This  Lieutenant  de  Vaisseau 
•  and  the  seventy  men  were  put  on  board  by  his  order,  in  [  *  116  ] 
the  first  instance,  subject,  undoubtedly,  to  the  approbation 
of  the  French  minister  of  marine ;  but  can  I  doubt  that  this  appoint- 
ment would  have  been  confirmed  by  the  constituted  authorities  at 
home,  in  the  present  situation  of  the  French  navy  ?     What  was  her 
after-employment  ?     Why  as  a  prison-ship,  as  other  ships  of  war  fre- 
quently are  ;  and,  lastly,  in  defence  of  the  place.     This  conversion  is, 
in  itself,  sufficient  to  show  that  a  regular  commission  is  not  neces- 
sary.    There  cannot  be  stronger  proof  of  an  actual  military  charac- 
ter being  impressed  upon  her ;  and  I  have  no  hesitation  in  saying 
that  she  was  sufficiently  "  set  forth  for  war."     Then  it  is  said  there 
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is  no  proof  of  the  condemnation  of  this  ship  by  a  competent 
court ;  but  this  court  is  bound  to  presume  that  she  was  regularly 
condemned,  when  she  remained  so  long  in  the  possession  of  the 
enemy. 

Another  question  has  been  raised  —  whether  this  is  a  recapture 
under  the  act  of  parliament ;  and  it  is  said  not  to  be  within  the  pro- 
visions of  the  act,  because  that  speaks  of  recaptures  by  boats  and 
ships  only,  and  this  is  a  recapture  effected  by  the  conjunct  operation 
of  the  army  and  navy.  Now  we  know  very  well  that  the  act  was 
drawn  with  the  intention  of  expressing  the  sense  and  meaning  of 
the  law  of  nations,  as  it  at  present  exists.  But  it  cannot  be  forgot- 
ten that,  by  the  ancient  law  of  Europe,  the  perductio  infra  prcBsidiOj 
infra  locum  tutum,  was  a  sufficient  conversion  of  the  property ;  that, 
by  a  later  law,  a  possession  of  twenty-four  hours  was  sufficient  to 
divest  the  former  owner.  This  is  laid  down  in  the  287th  article  of 
the  Consolato  del  Mare,  in  terms,  indeed,  not  very  intelligi- 
[  *  117  ]  ble  in  themselves,  but  which  *  are  satisfactorily  explained 
by  Grotius,^  and  by  his  commentator,  Barbeyrac,  in  his 
notes  upon  that  article.^  Bynkershoek  lays  it  down  to  the  same 
effect  in  these  words :  —  "  Sane  in  libro,  qui  inscribitur  Consulatus 
Maris,  c.  287  ita,  ut  modo  dicebam,  res  definita  est:  nam  is,  qui 
navem  et  onus  ab  hoste  recuperavit,  jubetur  navem  et  onus  resti- 
tuere  pristine  domino,  salvo  tamen  servaticio,  idque  servaticium  ut 
justum  sit,  constituitur  pro  modo  operas  et  impenssB  in  recuperatio- 
nem  facta),  prceterita  omni  distinctione,  quamdiu  navis  onusque  in 
potestate  hostium  fuerint.  Recte  autem  ibi  additur,  cam  restitutio- 
nem  duntaxat  obtinere,  si  navis  uondum  fuerit  deducta  in  locum 
tutum,  sed  si  in  locum  tutum,  dominio  sic  plane  et  plene  in  hostem 
translate,  navem  mercesque  deinde  recuperatas,  ex  asse  recuperatori 
cedere.  Quae  apprime  conveniunt  cum  his,  quae  hoc  capite  disputa- 
vimus.  Vellem  omnia,  quae  in  ilia  farragine  legum  nauticarum  repe- 
riuntur,  asque  proba  recta  essent,  sed  non  omnia  ibi  sunt  tam  bonse 
.ftugis."  Grotius^  expresses  himself  very  much  to  the  same  effect, 
and   Loccenius  *  considers  this  rule   as  the   general  law   of   Eu- 


1  "  Cui  consequcns  esse  videtur,  ut  in  mari  naves,  etres  alisc,  captse  censeantur  turn 
demum,  cum  in  navalia  aut  portus,  aut  ad  eum  locum  ubi  tota  classis  se  tenet,  per- 
'  ducta  sunt ;  nam  tunc  desperari  incipit  recuperatio,  sed  reccntiori  jure  gentium  inter 
Europssos  populos  introductum  videmus,  ut  talia  capta  censeantur  ubi  per  horas  viginti 
quatuor  in  potestate  hostium  fuerint"  Grotius  dc  Jure  Belli  ac  Facis,  lib.  3,  cap.  6, 
sec.  3. 

3  Lib.  1,  cap.  5.  '  Lib.  3,  cap.  6. 

^  "  Hodie  naves  ab  hoste  capt»,  communi  inter  Chiistianos  et  Europceos  populos 


HIGH  COURT   OF   ADMIRALTY.  118 

The  Ceylon.    1  Dod. 


rope.  *  In  Lord  Stair's  ^  decisions,  also,  the  same  rule  [  *  118  ] 
ia  laid  down  as  the  law  of  Scotland.  According  to  Valin,^ 
a  similar  practice  prevailed  in  France ;  and  Crompton,^  in  his  trea- 
tise on  Courts,  states  it  as  the  ancient  law  of  this  country,  that  a 
possession  of  twenty-four  hours  was  a  sufficient  conversion  of  the 
property,  and  that  the  owner  was  divested  of  his  property  unless  it 
w^as  reclaimed  ante  occasum  solis.  So  that,  according  to  the  ancient 
law  of  England,  which  was  in  unison  with  the  ancient  law  of  Europe, 
there  was  a  total  obliteration  of  the  rights  of  former  owners.  It  is 
true  that  this  rule  has  since  been  receded  from  by  this  country,  when 
its  commerce  increased.  During  the  thne  of  the  Usurpation,  when 
England  was  becoming  commercial,  an  alteration  was  effected  by 
the  ordinance  of  1649,  which  directed  a  restitution,  upon  salvage,  to 
British  subjects  ;  and  the  same  indulgent  rule  of  law  was  continued 
afterwards,  when  this  country  became  still  more  commercial.  But  the 
common  law  still  prevailed,  and  controlled  the  provisions  of  the  sta- 
tute, where  the  enemy  had  fitted  out  the  prize  as  a  ship  of  war.  In 
the  most  recent  change  of  the  law,  it  is  determined  that  a  vessel 
belonging  to  a  British  subject  loses  her  character  on  cap- 
ture by  the  •  enemy,  and  subsequent  conversion  into  a  ship  [  *  119  ] 
of  war.  That  being  the  case,  what  is  there  that  stands  in 
the  way  of  the  right  of  the  recaptor  ?  Why  it  is  said  that  the  act 
of  parliament  only  mentions  recaptures  by  ships  and  boats,  and  not 
such  as  are  efiected  by  the  assistance  of  land  forces.  The  act, 
though  it  only  mentions  the  usual  mode  of  recapture  at  sea,  does 
not  and  cannot  mean  to  exclude  other  modes  of  recapture.  What 
is  the  peculiar  merit  of  a  recapture  where  boats  have  been  em- 
ployed ?  The  essential  facts  must  be  the  same,  and  no  difference 
can  exist  but  in  such  circumstances  as  are  perfectly  immaterial  to 
the  merits  of  the  transaction ;  and,  in  the  present  case,  it  is  highly 
probable  that  a  maritime  force  was  actually  employed.     The  means 


fliTe  jare  sive  consuetadine  posUiminio  non  recipiuntur,  si  hostis  eas  non  eodem  die 
naTali  pngn&  iterum  amisit,  sed  per  viginti  quatuor  horas  in  potestate  victoris  fuerint. 
Tunc  enim  Ter^  captae,  et  proprii  juris  factsQ  censentur."  Loccenius  de  Jure  Mari- 
Umo,  lib.  2,  cap.  4,  sec.  4. 

1  Vol.  2,  p.  607,  15th  February,  1677.    King's  Advocate  v.  Rankin. 

^  "  Si  aucun  navire  de  nos  sujets  est  repris  sur  nos  ennemis  apr^s  qu'il  aura 
demeure  entre  leurs  mains  pendant  yingt-quatre  heures,  la  prise  en  sera  bonne ;  et  si 
elle  est  faite  avant  les  Tingt-quatre  heures  il  sera  restitue  au  propri^taire  ayec  tout  ce 
qui  ^tcHt  dedans,  2k  la  r^erve  du  tiers  qui  sera  donn^  au  navire  qui  aura  fait  la 
recousse."     Ordonnance  1681,  sec.  8.    YsJin,  liv.  8,  tit  9,  art.  8,  torn.  2,  p.  255. 

3  Title,  Court  de  Admiraltie  d'Engleterre,  p.  91. 
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of  boats  were,  I  must  presume,  resorted  to  for  the  purpose  of  taking 
possession.  It  is  perfectly  true  that,  in  some  clauses  of  the  act,  dis- 
tinctions are  made  as  to  conjoint  operations ;  but  for  what  purpose 
are  these  introduced  ?  For  the  benefit  of  the  joint  captors,  in  order 
to  settle  their  respective  interests,  and  not  to  change  the  nature  of 
the  capture  in  favor  of  the  former  proprietors.  But  even  if  the  court 
could  be  of  opinion  that  this  case  did  not  fall  within  the  act  of  par- 
liament, it  must  still  consider  it  to  come  under  the  old  rule  of  the 
law  of  nations,  by  which  the  rights  of  the  owner  would  be  com- 
pletely divested  ;  though  I  hardly  think  it  necessary  to  have  resort  to 
that  original  principle.  I  am  clearly  of  opinion  that  this  ship  must, 
under  the  provisions  of  the  Prize  Act  itself,  be  condemned  to  the 
recaptors. 


[•120]  •The  Tortola,  M'Kie. 

December  5,  1811. 

Nayigation  laws,  breach  of. 

When  a  vessel  enters  a  colonial  port  with  goods  partly  permitted  and  partly  prohibited,  and 

without  any  mention  in  her  clearance  of  an  ulterior  destination,  the  presumption  of  law  is 

that  all  the  goods  were  coming  for  importation. 

By  statute  15  Car.  II.  c.  7,  s.  6,  it  is  enacted,  "  That  no  commodity 
of  the  growth,  production,  or  manufacture  of  Europe,  shall  be  imported 
into  any  land,  island,  plantation,  colony,  territory,  or  place  to  his 
Majesty  belonging,  or  which  shall  hereafter  belong  unto  or  be  la  the 
possession  of  his  Majesty,  his  heirs  or  successors,  in  Asia,  Africa,  or 
America,  but  what  shall  be  bond  fide  and  without  fraud  laden  and 
shipped  in  England,  Wales,  or  the  town  of  Berwick-upon-Tweed,  and 
in  English-built  shipping,  and  whereof  the  master  and  three  fourths 
of  the  mariners,  at  least,  are  English  ;  and  which  shall  be  carried 
directly  thence  to  the  said  lands,  islands,  plantations,  colonies,  terri- 
tories, or  places,  and  from  no  other  place  or  places  whatsoever,  under 
the  penalty  of  the  loss  of  all  such  commodities,  of  the  growth,  pro- 
duction, or  manufacture  of  Europe,  as  shall  be  imported  into  any  of 
them  from  any  other  place  whatsoever,  by  land  or  water ;  and  if  by 
water,  of  the  ship  or  vessel  also  in  which  they  were  imported,  with 
all  her  guns,  tackle,  furniture,  ammunition,  and  apparel." 

By  statute  4  Geo.  III.  c.  15,  s.  36,  «  To  prevent  the  concealing  any 
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goods  in  false  packages,  or  private  places,  on  board  any  ship  or  vessel 
arriving  at  any  of  the  British  colonies  or  plantations  in  America,  with 
intent  to  their  being  clandestinely  landed  there,  it  is  enacted,  that  all 
goods  which  shall  be  found  concealed  in  any  place  whatso- 
ever on  board  any  *  such  ship  or  vessel,  at  any  time  after  the  [  *  121  ] 
master  thereof  shall  have  made  his  report  to  the  collector,  or 
other  proper  oflScer  of  the  customs,  and  which  shall  not  be  comprised 
or  mentioned  in  the  said  report,  shall  be  forfeited  and  lost,  and 
shall  and  may  be  seized  and  prosecuted  by  any  officer  of  the  cus- 
toms." 

By  statute  28  Geo.  III.  c.  6,  s.  1,  it  is  enacted,  "  That  no  goods  or 
commodities  whatever  shall  be  imported  or  brought  from  any  of  the 
territories  belonging  to  the  United  States  of  America,  into  any  of  his 
Majesty's  West  India  islands,  under  the  penalty  of  the  forfeiture 
thereof,  and  also  of  the  ship  or  vessel  in  which  the  same  shall  be  so 
imported  or  brought,  together  with  all  her  guns,  furniture,  ammuni- 
tion, tackle,  and  apparel,  except  tobacco,  pitch,  tar,  turpentine,  hemp, 
flax,  masts,  yards,  bowsprits,  staves,  heading,  boards,  timber,  shingles, 
and  lumber  of  any  sort ;  horses,  neat  cattle,  sheep,  hogs,  poultry,  and 
live  stock  of  any  sort ;  bread,  biscuit,  flour,  peas,  beans,  potatoes, 
wheat,  rice,  oats,  barley,  and  grain  of  any  sort ;  such  commodities 
respectively  being  the  growth  or  production  of  any  of  the  territories 
of  the  said  United  States  of  America." 

On  Saturday  the  5th  of  August,  1809,'  this  vessel,  under  American 
colors,  and  owned  by  Mrs.  Cunningham,  of  New  York,  arrived  at  St. 
Croix,  having  on  board  some  articles  which  are  admissible  by  statute 
46  Geo.  III.  c.  3,  (namely,  corn,  meal,  and  staves,)  and  the  following 
goods,  lard,  codfish,  claret,  port,  sweet  oil,  soap,  boots,  saddles,  bridles, 
cotton  bagging,  raisins,  cutlery,  and  medicines.    The  master 
'landed  about  ten  A.  M.,  on  the  same  day,  but  made  no  [*122  ] 
report  of  his  ship  until  Monday  the  7th,  and  did  not  report 
any  part  of  the  cargo  for  exportation.     It  appeared  to  the  collector 
of  the  customs  at  the  port,  that  the  claret,  being  an  European  com- 
modity, was  forfeited,  with  the  vessel,  by  statute  15  Car.  II.  c.  7,  s.  6 ; 
that  all  of  the  above-mentioned  goods  were,  with  the  ship,  forfeited  by 
statute  4  Geo.  III.  c.  15,  s.  36 ;   he,  therefore,  directed  one  of  the 
subordinate  ofiicers  of  the  customs  to  seize  the  brig  and  the  before- 
mentioned  goods,  which  seizure  was  accordingly  made. 

Proceedings  were  duly  instituted  in  the  Court  of  Vice- Admiralty 
in  the  island,  and  a  claim  was  given  by  the  supercargo,  on  behalf  of 
Mrs.  Cunningham,  of  New  York,  for  the  ship ;  on  behalf  of  George 
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Bamwall  of  the  same  place,  for  the  principal  part  of  the  goods  ;  and 
on  behalf  of  the  master  and  mate  for  the  residue. 

On  behalf  of  the  claimants  it  was  alleged,  that  only  the  com,  me^l^ 
and  staves,  were  intended  to  be  landed  at  St.  Croix ;  and  that  the 
rest  of  the  cargo  was  destined  for  Aux  Cayes,  in  St  Domingo,  to 
which  place  Hylton,  the  supercargo,  was  proceeding,  for  the  purpose 
of  settling  the  affairs  of  Mrs.  Cunningham's  deceased  husband ;  that, 
by  reason  of  the  American  Non-intercourse  Act,  a  clearance  could  not 
be  obtained  at  New  York  for  St.  Domingo,  which  was  deemed  a 
revolted  colony  of  France ;  that  the  brig  was  therefore  cleared  for  St 
Croix,  and  bond  was  given  not  to  proceed  to  any  port  of  the  depend- 
encies of  France ;  that  on  the  voyage  from  New  York  the  brig 
sprang  a  leak,  which  made  it  necessary  to  land  the  whole 
[  *  123  ]  cargo  at  St.  Croix ;  that  *  he  could  not  report  her  at  the  cus- 
tom-house until  he  had  seeri  one  M'Cormick,  to  whom  he 
had  letters,  and  whom  he  could  not  see  until  after  the  custom-house 
was  shut,  on  the  5th  of  August ;  that  on  the  7th  he,  the  master,  and 
M'Comick,  went  to  the  custom-house,  and  saw  the  collector's  clerk, 
to  whom  M'Cormick  delivered  an  unsigned  manifest  of  the  cargo, 
and  asked  leave,  on  account  of  the  leaky  condition  of  the  brig,  to  land 
the  cargo  ;  to  which  the  clerk  replied,  that  some  of  the  articles  were 
inadmissible,  and,  therefore,  could  not  be  landed  without  a  regular 
survey  of  the  brig,  and  a  report  of  the  necessity  for  landing ;  that  they 
procured  two  masters  of  ships  to  survey  the  brig,  one  of  whom  de- 
clared that  the  cargo  ought  to  be  landed,  and  that  their  report  was 
delivered  to  the  collector. 

The  cause  came  on  for  hearing  before  the  Vice- Admiralty  Court 
at  St  Croix,  when  the  judge  condemned  the  brig  and  the  prohibited 
parts  of  the  cargo  ;  and  from  this  sentence  of  condemnation  the  pre- 
sent appeal  was  prosecuted. 

JuDaMENT. 

Sir  William  Scott.  This  American  ship,  with  a  cargo  the  pro- 
perty of  American  merchants,  sailed  from  New  York,  and  arrived  at 
the  island  of  St  Croix,  where  she  was  seized  and  proceeded  against 
for  a  breach  of  the  navigation  laws.  The  ship,  and  part  of  the  goods, 
were  condemned  in  the  Vice- Admiralty  Court  of  that  island,  and  from 
this  sentence  of  condemnation  an  appeal  has  been  prosecuted  before 
this  court 

An  objection  has  been  taken  to  the  jurisdiction  of  the 
[  *  124  ]  court ;  and  it  has  been  contended,  that  under  the  *  terms 
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of  the  capitulation  by  which  the  colony  was  surrendered  to  the 
British  forces,  the  inhabitants  are  entitled  to  a  hearing  before  his 
Majesty's  privy  council.  But  it  appears  that  this  objection  cannot 
be  addressed  to  any  serious  consideration  of  the  court,  since  the  terms 
of  the  capitulation  can  6nly  apply  to  the  capitulants  themselves,  the 
inhabitants  of  St.  Croix,  and  cannot  possibly  be  extended  to  these 
Americans ;  especially  when  it  is  considered  that  they  are,  in  this  case, 
themselves  the  appellants.  I  have  no  hesitation  in  overruling  that 
objection. 

The  ship,  it  appears,  arrived  at  St.  Croix,  having  on  board  a  mixed 
cargo,  consisting  partly  of  importable  and  partly  of  prohibited  articles. 
The  only  ship's  paper  brought  before  the  court  is  the  clearance  from 
New  York,  which  expresses  a  destination  to  St  Croix,  without  men- 
tioning any  intention  of  proceeding  on  an  ulterior  voyage  to  St.  Do- 
mingo or  elsewhere.     Now,  the  presumption  of  law  certainly  is,  that 
the  goods,  under  these  circumstances,  were  coming  to  the  island  of 
St  Croix  for  importation  ;  and  this  presumption  of  law  is  confirmed 
and  strengthened  by  information  upon  oath  ;  for  the  collector  of  his 
Majesty's  customs  at  St  Croix  positively  deposes,  that "  the  master 
attended  at  the  custom-house  with  the  clearance  from  New  York  to 
St  Croix,  and  signed  his  manifest,  for  the  purpose,  as  he  stated,  of 
entering  his  cargo,  but  without  reporting  the  same  or  any  part  thereof 
for  exportation."     Here,  then,  is  a  presumption  of  law  fortified  by  a 
declaration  upon  oath,  that  it  was  the  intention  of  the  parties  to  effect 
an  importation  of  these  goods ;  for  they  assign  no  other  intention 
respecting  these  goods.     I  do  not  say  that  this  would  be  conclusive 
against  the  parties ;  but  the  presumption  of  law  thus  forti- 
fied •  by  at  least  a  negative  declaration  upon  oath,  requires,  [  *  125  ] 
I  think,  to  be  rebutted  by  the  strongest  possible  evidence. 

Now,  how  stands  the  case  upon  the  evidence  which  has  been 
adduced  on  the  part  of  the  claimants  ?  I  must  say,  that  the  case 
appears  to  labor  very  much  under  a  defect  of  the  regular  and  proper 
evidence.  The  master,  who  is  generally  made  acquainted  with  the 
real  destination  of  the  cargo,  ought  to  have  been  produced  as  a  wit- 
ness ;  but,  instead  of  him,  the  chief  mate  has  been  examined,  who 
seldom  knows  any  thing  of  the  real  and  ultimate  intention  of  the 
owners  of  the  cargo  ;  but  whose  principal  duty  it  is  to  attend  to  the 
mere  mechanical  business  of  stowing  the  goods.  The  other  witness 
who  has  been  examined  is  the  supercargo,  and  he  is  usually  supposed 
to  be  intrusted  with  the  secrets  of  his  employers ;  but,  in  the  present 
case,  the  person  fiUiqg  this  situation  has  not  been  so  intrusted :  he  is 
left  in  a  state  of  perfect  ignorance,  and  is  directed,  upon  his  arrival 
at  St  Croix,  to  address  himself  to  a  Mr.  M'Cormick,  and  to  conform 
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to  his  directions  in  every  respect  But  neither  has  Mr.  M'Corraick, 
who  must  be  supposed  to  have  a  perfect  knowledge  of  the  transac- 
tion, been  examined ;  so  that,  in  addition  to  the  defect  of  evidence 
on  the  part  of  the  claimants,  arising  from  the  non-production  of  the 
master,  the  evidence  of  Mr.  M'Cormick  is  also  wanting.  Neither  the 
master  nor  Mr.  M'Cormick,  who  are  the  only  persons  capable  of 
affording  satisfactory  information  to  the  court,  have  been  produced 
as  witnesses ;  and  this,  I  think,  is  a  fatal  and  damnatory  part  of  the 
case. 

Let  us  see,  however,  what  is  stated  by  those  witnesses  who  have 

been  examined.     Joseph  Windsor,  the  chief  mate,  deposes, 
[  *  126  ]  that  "  the  vessel  was  cleared  from  *  New  York  to  St  Croix, 

that  he  understood  she  was  bound  to  Aux  Cayes;  that  the 
brig  came  into  this  port  for  the  purpose  of  cancelling  a  bond,  and 
obtaining  a  clearance  for  Aux  Cayes;  that  the  whole  cargo  was 
intended  to  be  landed  here,  but  not  without  a  permit  from  the  cus- 
tom-house ;  that  the  brig  was  in  a  very  leaky  condition  at  the  time 
of  entering  this  port,  being  obliged  to  keep  one  hand  constantly  at 
the  pump ;  that  the  leak  is  not  yet  discovered,  but  that  she  makes 
considerably  less  water  at  present,  it  being  now  only  necessary  to 
pump  her  in  the  morning  and  evening;  that  it  was  the  positive 
intention  of  the  parties,  previous  to  their  departure  from  New  York, 
and  notwithstanding  the  gale,  to  come  into  this  port."  The  same 
witness  further  states,  that,  "  to  the  best  of  his  knowledge,  the  corn 
and  meal  was  intended  for  this  place,  and  the  remainder  of  the  cargo, 
he  believes,  for  St  Domingo."  So  that  it  was,  undoubtedly,  the 
intention  of  the  parties  from  the  first  to  enter  the  port  of  St  Croix; 
though,  it  is  said,  with  a  design  to  reexport  the  prohibited  goods. 

Now  the  court  is  unable  to  learn,  at  least  from  any  evidence  in  thb 
cause,  in  what  manner  ships  are  reported  in  the  West  India  islands 
when  there  is  an  intention  of  reexporting  a  part  of  the  cargo.  It  ap- 
pears, however,  from  an  affidavit,  in  the  case  of  The  Paisley,  that 
when  a  vessel  arrives  with  a  cargo,  consisting  partly  of  goods  which 
are  allowed  by  law  to  be  imported,  and  partly  of  prohibited  articles, 
it  cannot  be  reported  at  the  custom-house  without  the  express  per- 
mission of  the  governor.     How  far  the  governors  themselves  possess 

authority  on  this  subject  is  a  delicate  question,  which  the 
[  •  127  ]  necessity  of  this  case  does  not  call  *  upon  me  to  discuss.   1 

In  this  country,  I  know  that  ships  are  allowed,  and  even 

encouraged,  to  bring  in  cargoes  of  a  mixed  nature ;  but  how  far  the 

colonial  ports,  to  which  the  general  policy  of  this  country  encourages 

or  tolerates  no  trade,  except  for  the  consumption  and  use  of  the 

islands,  are  under  similar  regulations,  is  a  very  large  question,  into 
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which,  as  I  have  already  stated,  the  circumstances  of  this  case  do 
not  require  me  to  enter.     It  may  be  important,  however,  to  see  whe- 
ther the  master  has  complied  with  what  is  understood  to  be   the 
usual  practice  on  such  occasions.     It  does  not,  I  think,  appear  that 
any  permission  was  obtained  from  the  governor,  Hyltori.     The  super- 
cargo says,  upon  bis  cross-examination,  "  that  he  came  on  shore  on 
Saturday,  the  5th  instant,  and  went  immediately  to  the  government 
house,  the  captain  taking  with  him  the  papers  of  the  brig,  (he  does 
not  say  what  papers,)  for  the  purpose  of  showing  them  to  the  go- 
vernor, if  required ;  that  while  the  captain  was  with  the  governor,  he 
remained  at  the  door  of  the  government  house."     Now  it  does  not  at 
all  appear  what  passed  between  the  master  and  the  governor ;   nor, 
indeed,  can  it  appear,  since  the  witness  remained  at  the  door  whilst 
the  interview  between  them  took  place;   and   the  master,  who  is 
alone  competent  to  speak  to  the  point,  has  not  been  examined.     The 
fact,  however,  is,  that  no  permission  to  land  the  goods  is  proved  to 
have-been  obtained.     The  witness  goes  on  to  state,  "  that  he  went 
immediately  from  the  government  house  to  Mr.  M'Cormick,  for  the 
purpose  of  seeing  him,  but  did  not  find  him;  that  Mr.  M'Cormick 
arrived  about  one  o'clock,  and,  after  delivering  the  letters,  informed 
him,  that  it  was  too  late  this  day  for  the  custom-house,  as 
it  was  then  shutting  up."     *  Here  I  have  again  to  lament  [  *  128  ] 
the  want  of  proper  information,  and  to  regret,  that  the  rea- 
sons on  which  the  judgment  of  the  court  below  were  founded  have 
not  been  transmitted.     Many  points  of  local  information  may  have 
influenced  the  decision  of  the  judge  of  that  court,  with  which  I  have 
not  been  instructed,  and  which  are  wholly  out  of  the  view  of  this 
court.     I  desire  the  commissioners  of  the  customs  may  be  informed, 
that  it  is  matter  of  anxious  expectation  with  the  court,  that  the 
grounds  of  the  sentences  pronounced  in  the  Vice- Admiralty  Courts, 
and  appealed  to  this  court,  may  in  future  be  forwarded.     The  cases 
of  this  kind  are  becoming  very  numerous,  and  are  very  important  in 
their  consequences.     It  is  stated,  that  the  custom-house  was  shut  up 
at  one  o'clock.     That  this  should  be  a  true  representation  of  the  fact, 
appears  to  be  highly  improbable ;  but  upon  the  truth  or  falsehood  of 
the  assertion  it  is  impossible  for  this  court  to  decide.     The  witness, 
Hylton,  further  deposes,  "  that  he  went  to  the  custom-house,  on  Mon- 
day morning,  about  nine  o'clock,  accompanied  by  Mr.  M'Cormick 
and  Captain  M*Kie;  saw  there  a  gentleman,  whom  he  has  since 
been  informed,  was  a  Mr.   M'Lean,  a  nephew,  as  he  is  likewise 
informed,  of  the  collector  Dubois.     Mr.  M'Cormick  gave  him  an  un- 
signed manifest,  observing,  at  the  same  time,  that  the  vessel  was  in 
a  leaky  situation,  and  requested  permission  to  land  the  cargo  for  the 
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purpose  of  repair.  After  looking  over  the  manifest,  he  replied,  that 
Sonne  of  the  articles  would  not  be  admitted  to  be  landed ;  to  which 
the  captain  replied,  that  the  cargo  would  be  in  great  danger,  and 
would  receive  much  damage  from  the  situation  the  vessel  was  in. 
Mr.  McLean  then  replied,  that  a  survey  must  be  held  on  the 
[  *  129  ]  vessel,  *  and  that  if  it  was  found  by  the  surveyors  report  ab- 
solutely necessary  that  the  cargo  must  be  landed  to  enable 
the  vessel  to  be  repaired,  that  a  permit  would  then  be  granted  for  the 
purpose.  He  further  asked  Mr.  M'Cormick  in  what  stores  the  cargo 
would  be  put  in,  who  replied,  in  any  stores ;  and  that  he  would  be 
security  that  the  cargo  should  be  reshipped.  They  then  left  him  for 
the  purpose  of  having  persons  to  survey  the  vessel.  Captain  O'Zuill 
and  Captain  Little,  with  a  master  carpenter,  went  immediately  on 
board  the  brig,  when,  after  sounding  the  pump,  they  found  she  leaked 
a  great  deal ;  they  examined  the  vessel,  but  were  not  able  to  discover 
the  leak.  The  deponent  declares,  that  he  heard  Captain  O'Zuill  say, 
that  it  was  absolutely  necessary  the  cargo  should  be  discharged,  in 
order  to  discover  where  the  leak  was.  That  a  report  of  survey  w^as 
drawn  up  by  Mr.  M^Cormick,  and  signed  by  the  two  captains  and 
carpenter ;  he,  the  deponent,  saw  the  report  in  the  hands  of  Mr.  Du- 
bois before  the  seizure  took  place."  Now  I  cannot  think  it  suffi- 
ciently made  out  upon  this  evidence,  that  there  was  a  necessity  of 
landing  the  cargo  in  consequence  of  the  damage  sustained  by  the 
ship.  Here  has  been  no  regular  survey ;  no  appointment  of  survey- 
ors by  the  custom-house  or  the  Court  of  Vice- Admiralty,  which  is  in 
the  habit  of  granting  commissions  tor  that  purpose.  The  surveyors 
were  selected  and  appointed  by  the  master  himself;  nobody  knows 
who  they  were,  or  to  what  country  they  belonged;  they  might  be 
masters  of  foreign  vessels,  who  left  the  island  before  the  cause  came 
on  for  a  hearing. 

The  principal  circumstances  in  evidence  before  the  court 
[  *  130  ]  are  these :  that  the  ship  arrived  with  a  mixed  •cargo,  con- 
sisting in  part  of  prohibited  articles ;  that  she  had  a  clear- 
ance for  St.  Croix,  and  St.  Croix  only;  that  the  master  repaired  to 
the  governor,  but  for  what  purpose  he  did  so  does  not  appear;  that 
he  then  went  to  the  custom-house  to  enter  the  cargo,  without  declar- 
ing that  he  meant  the  same,  or  any  part  thereof,  for  reexportation ; 
that  there  was  a  partial  and  private  survey  of  the  ship  by  persons  not 
regularly  appointed.  Such  circumstances  appear  to  lead  to  the  con- 
clusidn  that  the  presumption  of  law,  as  to  the  intention  of  importing 
these  goods  into  St.  Croix,  is  by  no  means  ousted,  but,  on  the  con- 
trary, is  rather  confirmed.  There  is  a  total  failure  of  proof  as  to  the 
integrity  of  the  transaction,  and  it  is  sufficiently  proved  on  the  part 
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of  the  seizor,  that  it  was  the  intention  of  the  laders  of  this  cargo  to 
dispose  of  it  at  St  Croix.  Whether  the  case  set  up  by  the  claimants 
would  (supposing  it  to  contain  the  true  account)  be  sufficient  to  pro- 
tect the  ship  and  prohibited  goods  from  confiscation,  I  very  much 
doubt  What  is  the  alleged  purpose  for  which  the  ship  was  brought 
to  St.  Croix  ?  Why,  merely  for  the  purpose  of  shifting  her  papers, 
and  obtaining  a  fresh  clearance,  in  order  to  trade  with  St  Domingo, 
a  revolted  colony  of  the  enemy ;  to  efiect  that  through  the  rnedium 
of  a  British  colony,  which  she  was  not  permitted  to  do  by  the  regu- 
lations of  her  own  country.  Is  this  a  legitimate  use  of  a  British 
colonial  port?  I  think  not.  It  is  not  at  all  pretended,  that  they 
came  for  the  purpose  of  supplying  the  necessities  of  the  island ;  for, 
according  to  their  own  account,  they  were  only  to  sell  as  much  as  was 
necessary  for  their  incidental  expenses.  There  is  another  circum- 
stance, which,  in  my  opinion,  radically  affects  the  truth  of  the  pre- 
tence set  up  by  the  claimants.  It  is  said,  that  it  was  neces- 
sary *to  come  to  St  Croix,  in  order  to  obtain  a  clearance  [  *  131  ] 
from  a  port  of  that  island.  Could  this  be  necessary  for  the 
purpose  of  obtaining  admission  at  Aux  Cayes?  Can  I  for  a  mo- 
ment doubt  that  the  ship  and  cargo  would  have  been  received  at 
Aux  Cayes  without  objection  to  the  form  of  clearance  ?  I  am  clearly 
of  opinion,  that  this  is  a  transaction  void  of  all  faith,  and  I  shall, 
therefore,  confirm  the  sentence  of  the  court  below,  condemning  the 
ship  and  the  prohibited  articles. 


The  Success,  Smith. 

January  28, 1812. 

Ship  emplojed  in  the  coasting  trade  of  Sweden,  and  belonging  in  moieties  to  a  Swede  and 
two  British  subjects,  not  protected  by  Instruction  of  20th  June,  1810. 

This  was  the  qase  of  a  ship  under  the  Swedish  flag  and  pass,  laden 
with  a  cargo  of  deals,  tar,  iron,  and  other  articles ;  and  captured  whilst 
in  the  prosecution  of  a  voyage  from  Gottenburgh  to  Malmo.  The  cargo 
and  a  moiety  of  the  ship  appeared  to  be  Swedish  property,  and  the 
other  moiety  to  belong  to  British  subjects.  Claims  were  given  on 
behalf  of  the  respective  owners,  for  the  whole  of  the  property,  as  pro- 
tected by  his  Majesty's  instruction  of  the  20th  of  June,  1810. 
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Judgment. 

Sir  W.   Scott.     This  ship  and  cargo  were  taken  on  a  voyage 

from  Gottenburgh  to  Malmo,  and  are  proceeded  against  for  a  breach 

of  the  order  in  council  of  the  7th  of  January,  1807,  by  which  the 

intercourse  between  all  ports  from  which  British  ships  are  excluded, 

is  prohibited.     On  the  part  of  the  claimants,  an  exemption 
[  *  132  ]  from  the  operation  of  this  order  has  been  set  *  up  under  a 

later  instruction  of  his  Majesty,  relative  to  the  coasting 
trade  of  Sweden. 

When  the  cause  came  on  for  hearing  on  a  former  day,  some  doubts 
were  entertained  respecting  the  national  character  of  the  persons  for 
whom  this  property  is  claimed;  but  an  inquiry  tin  the  nature  of 
further  proof  has  been  made,  and  it  turns  out  that  the  cargo  is 
entirely  Swedish,  and  that  the  ship  belongs  in  moieties  to  a  Swede 
and  two  British  subjects.  The  evidence  to  that  effect  appears  to  be 
full  and  satisfactory,  and,  indeed,  it  is  agreed  on  all  sides,  that  the 
real  character  of  the  parties  is  to  be  taken  on  the  proof  now  before 
the  court.  It  appears,  likewise,  that  the  vessel  sailed  under  the 
Swedish  flag  and  pass,  and  that  the  master  is  a  British  subject,  who 
has  been  admitted  a  burgher  of  Kong-Elf,  in  Sweden,  at  which  place, 
however,  he  has  never  resided. 

Such  are  the  facts  of  the  case ;  and  the  question  is,  how  far  this 
ship,  thus  owned  and  navigated,  is  to  be  considered  within  the  order  of 
the  20th  of  June,  1810,  passed  for  the  purpose  of  protecting  Swedish 
vessels  carrying  on  the  coasting  trade  of  Sweden.  Now,  it  is  a 
known  rule  of  law,  that  when  parties  agree  to  take  the  flag  and  pass 
of  another  country,  they  are  not  permitted,  in  case  any  inconvenience 
should  afterwards  arise,  to  aver  against  the  flag  and  pass  to  which 
they  have  attached  themselves,  and  to  claim  the  benefit  of  their  real 
character.  They  are  likewise  subject  to  this  further  inconvenience, 
that  their  own  real  character  maybe  pleaded  against  them  by  others. 
Such  is  the  state  of  double  disadvantage  to  which  persons  expose 

themselves  by  assuming  the  flag  and  pass  of  a  foreign  state, 
[  *  133  ]      *  The  point  on  which  the  captors  rely  for  condemnation  in 

the  present  case  is,  the  legal  incapacity  of  the  claimants  in 
their  real  character  to  carry  on  the  trade  in  which  they  had  engaged. 
What  was  the  relative  situation  of  British  and  Swedish  subjects  at  the 
time  when  this  capture  took  place  ?  Sweden  had  issued  a  declaration 
of  war  against  this  country,  but  that  had  not  been  echoed  by  any 
counter-declaration  on  the  part  of  Great  Britain ;  neither  had  the 
British  government  caused  any  notification  to  be  made  to  its  own 
subjects  respecting  the  fact  of  the  Swedish  proclamation.  It  might, 
perhaps,  be  a  question  of  some  nicety,  to  determine  how  far  this 
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unilateral  declaration,  not  acted  upon  or  even  notified  to  them  by  the 
V   government  of  their  own  country,  would  affect  the  right  of  British 
subjects  to  carry  on  their  accustomed  intercourse  with  the  ports  of 
Sweden.     But  it  is  not  necessary  for  the  court,  in  order  to  decide 
upon  the  validity  of  the  present  claim,  to  say  what  would  be  the 
effect  of  this  state  of  things  ;  for  the  question,  I  think,  may  be  con- 
sidered as  resting  upon  other  grounds.     The  relative  situation  of  Bri- 
tish subjects  to  Sweden  must  depend  upon  the  order  in  council,  by 
which  not  only  the  countries,  with  which  we  are  actually  at  war,  but 
those  also  from  which  the  British  flag  is  excluded,  are  placed  in  a 
state  of  blockade.     The  blockade  which  has  thus  been  imposed  is 
certainly  of  a  new  and  extended  kind  ;  but  has  arisen  necessarily  out 
of  the  extraordinary  decrees  issued  by  the  ruler  of  France  against  the 
commerce  of  this  country,  and  subsists,  therefore,  in  the  apprehension 
of  the  court,  at  least,  in  perfect  justice.     What,  then,  is  the  situation 
in  which  British  subjects  are  placed  by  these  retaliatory  measures 
which  have  been  resorted  to  as  a  defence  against  the  in- 
justice and  violence  *of  the  enemy?     Is  it  competent  to  [•134 J 
them  to  trade  at  the  ports  thus  placed  under  blockade,  pro- 
vided they  can  by  any  means  elude  the  vigilance  of  the  government 
of  that  country  in  which  the  ports  happen  to  be  situated  ?     I  am  of 
opinion  that  they  cannot.     The  measure  which  has  been  resorted  to, 
being  in  the  nature  of  a  blockade,  must  operate  to  the  entire  exclu- 
sion of  British  as  well  as  of  neutral  ships ;  for  it  would  be  a  gross 
violation  of  neutral  rights,  to  prohibit  their  trade,  and  to  permit  the 
subjects  of  this  country  to  carry  on  an  unrestricted  commerce  at  the 
very  same  ports  from  which   neutrals  are  excluded.     It  would   be 
a  shameful  abuse  of  a  belligerent  right,  thus  to  convert  the  blockade 
into  a  mere  instrument  of  commercial  monopoly ;  and  for  this  reason 
British  subjects  have  not  been  permitted,  except  under  special  license, 
to  have  access  to  those .  ports  which  lie  under  an  interdiction  as  to 
general  trade.     Such  licenses  have  been  occasionally  issued  in  cases 
of  regular  and  ordinary  blockades,  and  may,  perhaps,  have  been 
granted  with  greater  liberality  under  that  imposed  by  the  order  in 
council,  which  is  of  a  peculiar  character,  and  necessarily  requires  a 
greater  degree  of  modification.     But  in  no  case  has  an  intercourse 
with  blockaded  ports  been  allowed,  except  a  license  has  been  first 
specially  granted  for  that  purpose.    It  has  been  described  as  a  strange 
and  absurd  proceeding,  to  deprive  British  subjects  of  the  power  to 
trade  with  these  interdicted  ports,  when  the  very  effect  intended  to 
to  be  produced  by  the  order  in  council  was,  to  compel  the  admission 
of  British  merchandise.     The  object  of  the  government  in  imposing 
the  blockade  has  been  truly  represented ;  but  that  object  must  be 
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attained  through  the  general  privations  occasioned  to  the 
[  *  135  ]  enemy,  not  by  the  encouragement  of  the  trade  of  *  your  own 
subjects  to  the  exclusion  of  neutral  trade :  a  contrary  mode 
of  proceeding  might,  perhaps,  be  attended  with  advantage,  but  it 
would  not  be  a  legitimate  advantage,  since  it  is  inconsistent  with  the 
rights  of  other  countries.  .  These  considerations,  it  appears  to  me, 
dispose  of  the  case  as  far  as  British  interests  are  concerned. 

The  question  then  remains  as  to  the  other  moiety  of  the  ship, 
which  has  been  claimed  for  a  Swedish  subject,  and  which  is  now 
admitted,  by  the  counsel  for  the  captors,  to  belong  as  claimed.  It  has 
been  contended,  that  this  part  of  the  property  is  entitled  to  protec- 
tion under  his  Majesty's  instruction,  permitting  the  coasting  trade  of 
Sweden  to  be  carried  on  by  Swedish  fehips.  Many  orders  of  a  pacific 
tendency  towards  Sweden,  particularly  this  of  the  20th  of  June, 
1810,  have  been  issued  with  a  view  of  taking  off,  in  some  degree, 
the  weight  which  would  otherwise  press  very  heavily  on  the  com- 
merce of  that  kingdom.  The  same  indulgence,  however,  has  not 
been  vouchsafed  to  the  navigation  of  other  countries,  and  this  conn 
has  no  power  of  extending  it  beyond  the  terms  of  the  order  by  -which 
it  is  granted.  Is  this,  then,  to  be  considered,  either  legally  or  gram- 
matically, as  a  Swedish  ship  ?  Grammatically  it  certainly  is  not : 
the  court  has  already  pronounced  it  to  be  half  British.  Nor  do  1 
think  that  it  is  legally  to  be  considered  a  Swedish  ship,  since  the 
Swedish  flag  and  pass  under  which  it  was  sailing  do  not  describe, 
but,  on  the  contrary,  disguise,  its  real  character.  A  Swedish  ship 
must  be  Swedish,  in  toto^  without  any  intermixture  of  other  interests. 
In  this  case,  a  fraction  only  of  the  ship  is  Swedish,  and  I  do  not 
know  that  a  moiety  has  a  peculiar  privilege  over  any  other  frac- 
tion. Consider  what  would  be  the  effect  if  a  mere  Swedish 
[  *136  ]  *  portion,  however  small,  were  sufficient  for  the  purpose  of 
protection  from  British  capture  ;  the  navigation  of  the  whole 
world  would  then  be  let  in  to  the  advantages  of  this  trade,  which  it 
was  the  express  intention  of  the  orders  in  council  to  prohibit  It 
would  only  be  necessary  to  get  a  Swede  as  part  owner,  and  then  an 
American,  or  any  other  neutral,  would  be  at  liberty  to  engage  in  this 
course  of  trade,  and  the  blockade  would  be  entirely  at  an  end.  I  am 
of  opinion,  that  only  such  ships  as  are  entirely  Swedish  are  entitled 
to  the  favorable  operation  of  the  instruction  issued  in  June,  1810,  and 
I  am,  therefore,  under  the  necessity  of  pronouncing  the  condemna- 
tion of  the  entire  ship  and  cargo. 
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The  Vixen,  Hatchings. 

February  18,  1812. 

Ifari^tion  laws,  breach  of,  by  illegal  importation  of  East  India  goods  into  Barbadocs  — 
asserted  intention  of  carrying  them  on  to  St.  Thomas  —  not  proved  — governors  of  West 
India  Islands  have  no  authority  to  permit  importation  of  prohibited  goods  —  case  of 
fraud — condemnation. 

This  vessel,  under  American  colors,  sailed  from  Baltimore  on  the 
13th  September,  1806,  and  from  Norfolk,  in  Virginia,  on  the  26th  of 
of  the  same  month,  with  an  assorted  cargo,  consisting  of  flour,  East 
India  goods,  and  other  merchandise,  together  with  sixty-four  boxes  of 
specie,  bound  to  Barbadoes,  and  arrived  at  Carlisle  Bay,  in  that 
island,  on  the  16th  October ;  when  the  specie  and  cargo,  save  the 
East  India  goods,  namely,  twenty  chests  of  tea,  one  package  of 
Madras  handherchiefs,  and  forty  bundles  of  nankeen,  were  landed, 
and  the  said  East  India  goods  remaining  on  board,  were,  on  the  Ist 
November,  entered  and  cleared  as  merchandise  for  the  island  of  St. 
Thomas.     On  the  3d  November,  1806,  the  ship  and  goods 
were    seized    by    *  Thomas    Eochford,    comptroller,    and  [  *  137  ] 
Thomas    Spencer,  waiter   and   searcher   of  his    Majesty's 
customs  for  the  port  of  Bridgetown,  as  a  forfeiture,  and  proceeded 
against  in  the  Vice- Admiralty  Court  of  Barbadoes. 

An  information  was  filed  on  behalf  of  the  seizors,  which  pleaded, 
amongst  other  things,  as  follows,  namely  :  That  notwithstanding  a 
certain  act  made  and  passed  in  the  twelfth  year  of  the  reign  of  his 
late  majesty  King  Charles  the  Second,  intituled,  "An  Act  for  the 
encouraging  and  increasing  of  Shipping  and  Navigation;"  also  one 
other  act  made  and  passed  in  the  fourteenth  year  of  the  reign  of  his 
said  majesty  King  Charles  the  Second,  intituled,  "  An  Act  for  pre- 
venting Frauds  and  regulating  Abuses  in  his  Majesty's  Customs;" 
also  one  other  act  or  statute  made  and  passed  in  the  fifteenth  year  of 
the  reign  of  his  said  majesty  King  Charles  the  Second,  intituled, 
"An  Act  for  the  Encouragement  of  Trade;"  also  one  other  actor 
statute  made  and  passed  in  the  seventh  and  eighth  years  of  the  reign 
of  his  late  Majesty  King  William  the  Third,  intituled,  "  An  Act  for 
preventing  Fraud  and  regulating  Abuses  in  the  Plantation  Trade;" 
also  one  other  act  made  and  passed  in  the  seventh  year  of  the  reign 
of  his  late  majesty  King  George  the  First,  intituled,  "  An  Act  for  the 
further  preventing  his  Majesty's  Subjects  trading  to  the  East  Indies 
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under  Foreign  Commissions,  and  for  encouraging  and  further  securing 
the  Lawful  Trade  thereto,  and  for  the  further  regulating  the  Pilots  of 
Dover,  Deal,  and  the  Isle  of  Thanet;"  also  one  other  act  made  and 
passed  in  the  fourth  year  of  the  reign  of  his  present  majesty,  "  inti- 
tuled, "An  Act  for  granting  certain  Duties  in  the  British 
[  *  138  ]  Colonies  and  Plantations  in  America,  for  continuing,  amend- 
ing, and  making  Perpetual  an  Act  passed  in  the  sixth  year 
of  the  reign  of  his  late  majesty  King  George  the  Second,  intituled, 
"  An  Act  for  the  better  securing  and  encouraging  the  Trade  of  his 
Majesty's  Sugar  Colonies  in  America,  for  applying  the  Produce  of 
such  Duties,  and  the  Duties  to  arise  by  virtue  of  the  said  Act,  towards 
defraying  the  Expenses  of  defending,  protecting,  and  securing  the  said 
Colonies  and  Plantations  ;  for  explaining  an  Act  made  in  the  twenty- 
fifth  year  of  the  reign  of  King  Charles  the  Second,  intituled,  An  Act 
for  the  Encouragement  of  the  Greenland  and  Eastland  Traders,  and 
for  the  better  securing  the  Plantation  Trade,  and  for  altering  and  dis- 
allowing several  Drawbacks  on  Exports  from  this  Kingdom,  and  more 
effectually  preventing  the  Clandestine  Conveyance  of  Gx)ods  to  and 
from  the  said  Plantations,  and  improving  and  securing  the  Trade  be- 
tween the  same  and  Great  Britain ;"  also  one  other  act,  made  in  the 
twenty-seventh  year  of  the  reign  of  his  present  majesty,  intituled, 
"  An  Act  for  allowing  the  Importation  and  Exportation  of  certain 
Goods,  Wares,  and  Merchandises,  in  the  ports  of  Kingston,  Savanna 
la  Mar,  Montego  Bay,  and  Santa  Lucca,  in,  the  island  of  Grenada, 
in  the  port  of  Rosseau,  in  the  island  of  Dominica,  and  in  the  port  of 
Nassau,  in  the  island  of  New  Providence,  one  of  the  Bahama  islands, 
under  certain  Regulations  and  Restrictions ;"  also  one  other  act,  made 
in  the  forty-fifth  year  of  the  reign  of  his  present  majesty,  intituled, 
"  An  Act  to  Consolidate  and  Extend  the  several  Laws  now  in  Force,  for 
allowing  the  Importation  and  Exportation  of  certain  Goods  and  Mei^ 
chandise  into  and  from  certain  ports  in  the  West  Indies  ;"  and,  not- 
withstanding certain  other  acts  and  statutes  in  this  behalf 
[  *  139  ]  *  made  and  provided,  certain  goods  and  commodities  of  the 
produce  or  manufacture  of  the  East  Indies ;  to  wit,  twenty 
chests  of  tea,  one  package  containing  ten  bundles  of  India  or  Madras 
handkerchiefs,  forty  packages  or  bundles  of  India  nankeen,  contain- 
ing about  four  thousand  pieces;  and  sixty-four  boxes,  containing 
coin,  were  imported  and  brought  into  the  port  of  Bridgetown,  in  this 
island,  being  a  West  India  island  belonging  to  his  Majesty,  in  a  cer- 
tain schooner  or  vessel  called  The  Vixen,  from  a  port  in  the  United 
States,  the  same  being  a  foreign  port,  the  said  East  India  goods  and 
coin  not  having  been  laden  on  board  The  Vixen  at  any  port  of  the 
United  Kingdom,  or  any  of  the  colonies,  plantations,  or  territories, 
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belonging  to  the  crown  of  Great  Britain ;  and  the  said  schooner  or 
vessel  not  being  owned  by  British  subjects,  or  navigated  according 
to  law ;  and  the  informants  having  notice  of  the  illegal  actings  and 
doings  aforesaid,  did,  on  or  about  the  3d  of  November,  1806,  at  the 
port  of  Bridgetown  aforesaid,  seize,  as  forfeited,  the  said  schooner  or 
vessel,  with  the  boats,  tackle,  apparel,  and  furniture,  together  with 
the  cargo  on  board  her,  which  said  cargo,  together  with  the  said 
schooner,  ought  to  be  forfeited  and  confiscated,  according  to  the  acts 
and  statutes  aforesaid,  or  some  or  one  of  them  in  such  case  made 
and  provided,  one  third  part  thereof  to  tfie  use  of  our  said  lord  the 
king,  one  third  part  thereof  to  his  honor  John  Spooner,  Esq.,  presi- 
dent and  commander-in-chief,  as  aforesaid,  and  the  other  third  part 
thereof  to  the  informer,  and  prayed  that  the  same  might  be  forfeited 
and  confiscated  accordingly. 

A  claim  was  given  by  the  master  for  the  vessel  and  the 
goods  on  board  her  at  the  time  of  the  seizure,  as  *  the  pro-  [  *  140  ] 
perty  of  Gabriel  Wood,  Esq.,  described  a  subject  of  his  Ma- 
jesty, and  late  his  Majesty's  vice-consul  for  Maryland,  residing  at 
Baltimore,  and  there  carrying  on  trade,  being  entitled  to  the  privi- 
Jeges  of  a  citizen  of  the  United  States. 

The  claimant,  in  the  attestation  in  support  of  his  claim,  deposed, 
that  the  said  vessel  was  laden  at  Baltimore,  and  Norfolk,  in  Virginia, 
with  an  assorted  cargo  of  flour  and  other  merchandise,  and  some  spe- 
cie, in  the  month  of  September  last  past,  with  which  she  took  her 
departure  from  Baltimore  aforesaid,  on  the  13th  of  that  month ;  and 
from  Norfolk  on  the  26th  of  the  same  month,  bound  for  Barbadoes, 

'  and  arrived  in  Carlisle  Bay  upon  the  16th  day  of  October  last.  That 
on  the  17th  day  of  the  same  month  the  vessel  was  regularly  entered, 

•  and  a  manifest  of  the  cargo  of  merchandise  and  specie  on  board  her 
was  delivered  into  the  custom-house  for  the  port  of  Bridgetown,  and 
the  several  offices  of  the  island.  That  permission  was  duly  obtained 
Irom  his  honor  the  president,  as  also  from  the  proper  officers  of  the 
customs,  for  landing  some  part  of  the  cargo  ;  and  such  part  thereof 
for  which  permission  was  obtained,  and  which  was  mentioned  to  be 
imported  in  this  island,  having  been  discharged  and  landed  on  or 
before  the  1st  of  November  last  past,  the  schooner  duly  obtained  a 
clearance  and  license  to  authorize  her  departure  for  the  island  of  St. 
Thomas,  which  was  regularly  signed,  as  well  by  Hew  Dabrymple, 
Esq.,  his  Majesty's  collector  for  the  port  of  Bridgetown,  as  by  the 
said  Thomas  Rochford  and  Thomas  Spencer,  or  such  other  officers 
and  persons  in  the  custom-house  as  are  authorized  and  accustomed 
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[*141  ]  to  sign  clearances;  the  said  vessel  at  the  *time  of  such 
clearance,  as  well  as  all  the  time  she  was  at  anchor  in 
Carlisle  Bay,  having  on  board  and  intending  to  carry  away  the  said 
merchandise,  consisting  of  East  India  goods.  That  the  articles  of 
merchandise  mentioned  in  the  manifest  and  clearance  of  the  said  ves- 
sel, upon  her  entry  and  clearance  aforesaid,  consisted  of  twenty  chests 
of  tea,  one  package  of  Madras  handkerchiefs,  and  forty  bundles  of 
nankeens  ;  and  that  the  same  were  entered  for  exportation  under  the 
head  of  forty  bundles  of  merchandise,  one  bale  ditto,  and  twenty 
small  boxes  ditto,  and  were  never  (unless  the  same  could  have  been 
legally  effected)  meant  or  intended  to  be  imported  into,  or  landed  at 
Barbadoes  ;  but  were  intended  to  be  carried  away  in  the  said  vessel : 
the  claimant  therefore  insisted,  that  there  was  no  importation  what- 
ever of  all  or  any  of  the  articles  of  merchandise  so  entered  as  afore- 
said, within  the  spirit,  true  intent,  and  meaning  of  all,  any,  or  either 
of  the  said  recited  acts  or  statutes,  or  of  any  other  act  or  statute 
whatever,  and  that  there  was  not  any  intention  whatever  to  defraud 
his  Majesty's  revenue.  That  on  the  day  of  the  arrival  of  the  schooner 
in  Carlisle  Bay,  to  wit,  on  the  said  16th  of  October  last  past,  permis- 
sion was  applied  for,  and  duly  obtained,  under  the  signature  of  his 
honor  President  Spooner,  and  the  said  Hew  Dalrymple,  Esq.,  collector 
for  the  port  of  Bridgetown,  as  he  had  been  informed  and  believed,  to 
land  sixty-four  boxes  of  specie,  which  he  had  also  been  informed  and 
believed  were  procured  in  pursuance  of  a  contract  entered  into  with 
the  commander-in-chief  of  his  Majesty's  forces  in  the  West  Indies,  for 
the  accommodation  and  supply  oif  his  Majesty's  said  forces ;  and  the 
said  specie  was,  by  virtue  of  such  permission,  landed  aceord- 
[  *142  ]  ingly.  That  the  said  specie  did  not  form  or  •comprise  any 
part  of  the  cargo  on  board  the  said  schooner  at  the  time  of  * 
the  seizure,  the  same  having  been  landed  on  the  16th  of  October. 
That  the  said  sixty-four  boxes  of  specie  were  landed  by  the  express 
authority  of  his  Majesty's  representative  in  the  island,  obtained  for 
that  purpose,  as  well  as  by  the  permission  of  the  said  collector  of  his 
Majesty's  customs  for  the  port  of  Bridgetown,  and  were  for  the  actual 
supply  of  his  Majesty's  forces,  and  were  not  imported  in  contraven- 
tion of  any  or  either  of  the  acts  or  statutes  mentioned  in  the  informa- 
tion. That  the  officers  of  his  Majesty's  customs,  previous  to  the  said 
vessel's  having  obtained  her  clearance,  well  knew  and  understood 
that  the  articles  of  merchandise  mentioned  in  the  manifest  and  clear- 
ance consisted  of  the  aforesaid  articles.  That  as  all  the  transactions 
relative  to  the  said  schooner  had  been  open,  fair,  and  bond  fide,  and 
no  fraud  or  collusion  whatever  intended  or  practiced  by  him,  or  by 
any  person  or  persons  interested  or  concerned,  and  as  no  breach  of 
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any  or  either  of  the  said  acts  or  statutes  had  been  committed,  or  ever 
intended  to  be  committed,  he  submitted  to  the  judgment  of  the  court, 
whether  the  said  vessel  and  cargo  ought  to  be  forfeited  and  confis- 
cated, as  prayed  by  the  informants  in  the  information. 

The  judge  of  the  Vice- Admiralty  Court  at  Barbadoes  rejected  this 
claim,  and  condemned  the  vessel  and  the  cargo  as  specified  in  the  in- 
formation. From  this  sentence  an  appeal  was  prosecuted  before  this 
court. 

Judgment. 

Sir  W.  Scott.  This  is  an  appeal  from  a  sentence  of 
the  Vice- Admiralty  Court  at  Barbadoes,  by  which  the  *  ship  [  *  143  ] 
itself,  and  the  goods  which  were  found  on  board  it  at  the 
time  of  seizure,  have  been  pronounced  subject  to  condemnation.  It 
appears  that  another  part  of  the  cargo,  consisting  of  some  gold  and 
silver  coin,  had  been  previously  landed,  with  the  permission  of  the 
governor,  for  the  payment  of  his  Majesty's  forces  composing  the  gar- 
rison of  the  island.  There  seems,  also,  reason  to  suspect  that  an 
additional  quantity  of  specie  had  been  put  on  shore  for  a  different 
purpose,  and  without  the  permission  of  the  governor,  fairly  obtained. 
However  that  may  have  been,  no  seizure  was  made  of  the  coin 
which  is  said  to  have  been  thus  improperly  landed,  nor  does  it 
appear  to  have  been  at  all  an  object  of  the  proceedings  in  the  court 
below.  The  fact  was  not  there  in  issue  between  the  parties,  so  as  to 
put  the  claimant  on  his  defence,  and  to  give  him  an  opportunity  of 
explaining  the  suspicious  appearances  with  which  the  transaction 
-was  attended.  I  shall,  therefore,  discharge  this  circumstance  entirely 
out  of  my  consideration,  and  not  suffer  it  to  have  any  influence, 
either  directly  or  indirectly,  upon  the  judgment  of  the  court.  The 
proceedings  in  this  place,  as  they  were  in  the  court  below,  are  con- 
fined to  the  ship  itself,  and  to  the  goods  which  were  remaining  on 
board  at  the  time  when  the  seizure  was  effected.  These  turn  out  to 
be  East  India  goods,  consisting  of  twenty  chests  of  tea,  one  package 
of  Madras  handkerchiefs,  and  forty  bundles  of  nankeen  ;  and  it  is 
on  account  of  the  illegal  importation  of  these  goods,  that  the  arti- 
cles themselves  and  the  vessel  have  incurred  the  penalty  of  confis- 
cation. 

It  has  been  asserted,  on  the  part  of  the  claimant,  that  these  East 
India  goods  were  brought  to  the  island  with  an  intention 
of  carrying  them  on  to  St.  Thomas's,  *  and  that  they  were  [  *  144  ] 
actually  entered  at  the  custom-house  for  reexportation,  at 
the  time  when  the  seizure  was  made.     The  court  has,  upon  this 
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alleged  state  of  facts,  been  called  upon  to  declare  its  opinion  upon  a 
very  important  point  of  law,  which  has  not  hitherto  been  decided  by 
the  authority  of  a  superior  court,  namely,  whether  it  be  lawful  for 
Americans,  or  any  other  foreigners,  to  bring  prohibited  goods  iuto.a 
British  colony,  with  an  intention  of  reexporting  them.  But  in  order 
fairly  to  raise  a  case  of  this  kind,  it  is  hardly  necessary  to  observe 
that  there  must  be  an  absence  of  all  fraud,  and  a  clear  proof  of  an 
intention  to  reexport  the  prohibited  articles.  In  the  present  case, 
however,  it  is  admitted,  that  there  was  a  qualified  intention  to 
import  the  goods,  and  that  an  application  was  actually  made  to  the 
governor  for  his  permission  to  land  them,  though  a  fair  and  inge- 
nuous disclosure,  as  to  their  qualities,  was  withheld.  So  that  not 
only  is  there  want  of  proof,  applying  to  a  clear  intention  of  reex- 
porting the  goods,  but  there  is  even  an  avowed  purpose  to  import 
them,  provided  the  permission  of  the  governor  could  be  obtained. 
The  court,  therefore,  is  not  placed  under  any  necessity  of  giving  its 
opinion  on  the  abstract  question  of  law;  at  least  there  is  another 
previous  question  to  be  determined,  how  far  the  act  done  with  an 
intention  to  import,  if  permission  could  be  obtained  for  that  purpose, 
is  to  be  considered  a  lawful  act.  Now  it  so  happens  that  Cast 
India  goods  are  subject  to  a  double  prohibition.  The  importation  of 
them  into  the  British  colonies  is  not  only  forbidden  by  our  naviga- 
tion and  colonial  laws,  but  is  in  direct  oppoiSition,  likewise,  to  the 
guarded  rights  and  privileges  of  the  East  India  Company.     The 

provisions  of  the  statute  by  which  the  strictness  of  the  colo- 
[  *  145  ]  nial  *  system  has  been  somewhat  relaxed,  are  limited  and 

special.  A  discretionary  power  is  vested  in  the  crown  to 
authorize  a  relaxation  with  respect  to  the  importation  of  some  parti- 
cular articles,  and  this  power  is  to  be  exercised  by  an  order  in  coun- 
cil, transmitted  to  the  governors  of  the  West  India  islands,  for  their 
guidance  and  direction.  But  the  governors  themselves  are  intrusted 
with  no  such  discretionary  power;  they  must  look  to  the  text-law 
only,  as  contained  in  the  order  issued  by  his  Majesty,  and  are  not  at 
liberty  to  act  upon  their  own  sense  of  expediency  and  propriety. 
I  cannot  help  observing,  that  the  same  mistake  has  prevailed  in  this 
as  in  a  former  case,  (The  Adams,  Tubbs,^)  respecting  the  extent  of  a 
governor's  authority  to  permit  the  importation  of  prohibited  goods 
into  the  colonies  over  which  he  is  appointed  to  preside.  It  must  be 
understood  that,  unless  the  goods  are  enumerated  in  the  order  in 
council  issued  for  that  purpose,  the   permission  of  the  governor  is 
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null  and  of  no  effect ;  and  that  it  is  as  penal  to  import  non-enume- 
rated goods  under  his  authority  as  without  it.  Such  a  proceeding 
must  be  placed  on  the  same  shelf  as  an  attempt  to  import  goods 
without  any  permission  whatever ;  for  a  permission  which  is  in  itself 
null  and  void  is,  in  fact,  no  permission  at  all.  Neither  can  the  claim- 
ant shelter  himself  under  an  asserted  ignorance  with  respect  to  the 
extent  of  power  vested  by  law  in  the  governor.  Parties  coming  to 
trade  in  any  country  are  bound  to  know  the  laws  of  that  country ; 
nor  can  they  be  permitted  to  plead  ignorance  of  one  part  of  the  law 
more  than  of  another. 

If  the  case  rested  here,  I  am  clearly  of  opinion  there  would  be 
sufficient  cause  of  condemnation ;  but  this  is  putting  it  on  much  too 
narrow  a  ground.  For  looking  to  the  circumstances  of  the 
case  and  *  the  conduct  of  the  parties,  I  must  say  that,  in  [  *  146  [ 
my  apprehension,  they  sufficiently  disclose  a  sinister  pur- 
pose. I  can  by  no  means  admit  the  justice  of  the  representation 
made  by  the  counsel,  that  there  was  an  absence  of  all  attempt  to 
deceive  the  government,  and  to  evade  the  laws  of  the  country.  For 
what  would  have  been  the  conduct  of  the  parties  on  such  a  supposi- 
tion? There  must  necessarily,  in  that  case,  have  been  a  full  and 
candid  disclosure  respecting  the  quality  of  the  goods,  and  an  avowal, 
from  the  first,  of  an  ulterior  destination  to  St.  Thomas.  But  the 
fact  of  a  destination  to  that  island  is  not  mentioned  in  any  of  the 
ship's  papers ;  it  is  not  averred  in  the  claim,  nor  is  it  spoken  to  by 
the  master  upon  his  examination.  In  his  answer  to  the  interrogato- 
ries which  have  been  addressed  to  him  he  states,  simply,  that  the 
vessel  was  bound  to  Barbadoes,  and  the  asserted  intention  of  pro- 
ceeding to  St.  Thomas  only  comes  out  when  the  application  to  the 
governor  for  perndssion  to  land  these  goods  had  proved  unsuccessful, 
and  when  it  became  necessary  to  fix  upon  some  place  of  destination 
in  order  to  obtain  a  clearance.  It  must  be  observed,  also,  that  the 
ship  had  passed  the  island  of  St.  Thomas  in  the  course  of  her  voyage 
to  Barbadoes ;  which  fact  is  hardly  consistent  with  an  original  inten- 
tion of  importing  the  goods  into  the  former  island.  Then  how  are 
the  goods  characterized?  In  the  petition  which  was  presented  to 
the  governor,  for  the  purpose  of  obtaining  permission  to  land  them, 
they  are  not  represented  as  East  India  goods,  but  are  described 
under  the  general  name  of  merchandise.  The  master,  also,  as  it 
appears  to  me,  has  been  guilty  of  putting  a  false  face  upon  things. 
He  has  sworn  that  the  entry  made  at  the  custom-house  contained 
**  a  just  report  of  the  ship,  and  a  true  account  of  the  lading, 
•  with  the  particufar  marks,  number,  quantity,  quality,  and  [  *  147  ] 
property  of  all  the  goods  and  merchandises  in  the  said  ship, 
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to  the  best  of  his  knowledge  and  belief."     Now  is  there  any  specifi- 
cation of  these  particulars  contained  in  the  entry  ?     Quite  the  con- 
trary.    No  part  of  the  cargo  is  entered  as  consisting  of  East  India 
goods,  which  are  known  to  be  universally  prohibited  ;   but  these 
goods  are  still  described  under  the  general  name  of  merchandise,  of 
which  some  articles  are  by  law  admissible,  and  others  prohibited. 
The  master  himself  professes  a  perfect  ignorance  as  to  the  fact  of 
there  being  any  East  India  goods  on  board.     He  says  "that  forty 
bundles,  one  bale,  and  twenty  packages  were  put  on  board  the  said 
schooner  at  the  port  of  Baltimore,  in  the  United  States  of  America, 
some  time  in  the  month  of  August  or  September  last  past ;  but  the 
contents  of  the  same  being  entered  as  merchandise  generally,  thb 
deponent  cannot  set  forth  whether  the  same  were  East  India  goods 
or  not."     He  further  says  that  "  he  cannot  set  forth  whether  the 
person  to  whom  the  said  goods  were  consigned  had  any  intention  of 
landing  them  ; "  though,  in  another  part  of  his  evidence,  he  admits 
"  that  he  has  heard  permission  was  prayed  his  honor  the  governor, 
that  leave   should  be   granted   to    land   the   articles    of   merchan- 
dise, which  permission,  he  has  heard,  was  not  granted."     The  con- 
versation which  took  place  between  the  master  and  Mr.  KillikeJIy,  a 
searcher  in  the  port  of  Kingston,  furnishes  another  ground  of  suspi- 
cion.     The   master   says   "  that   he   himself   cleared   out  the   said 
schooner  at  the  custom-house,  Bridgetown  ;  that  a  gentleman  of  the 
customs,  whose  name  deponent  does  not  recollect,  asked  him  con- 
cerning a  chest  of  tea  on  board  the  said  schooner,  but  depo- 
[  *  148  ]  nent  *  does  not  recollect  that  the  said  gentleman  questioned 
him  at  all  concerning  East  India  goods  which  might  have 
been  on  board,  nor  did  deponent  say  any  thing  of  any  kind  of  East 
India  goods  whatsoever  on  board  the  said  schooner."     Mr.   KiUi- 
kelly  has  likewise  been  examined  upon  this  point,  and  he  gives  a 
very  different  account  of  what  passed  between  the  master  and  him- 
self.    He  says  "  that  he  inquired  particularly  of  the  said   Samael 
Hutchings  whether  he  had  not  any  more  tea,  or  any  East  India 
goods  on  board;  to  which  he  answered  that  he  had  only  brought 
that  quarter  chest  of  tea  for  private  use,  and  that  he  had  not  another 
ounce  of  tea  on  board,  nor  did  he  know  of  any  East  India  goods 
b^ng  on  board  the  said  schooner."     Now  how  could  the  master  take 
upon  himself  to  make  this  assertion,  which  is  quite  inconsistent  with 
his  averred  ignorance  of  the  contents  of  these  packages.     In  his 
communication  with  this  gentleman  he  asserts  positively,  and  with- 
out reserve,  that  he  had  not  an  ounce  of  tea,  nor  any  East  India 
goods  on  board,  and  it  turns  out  that  he  had  twenty  chests  of  tea 
and  a  large  quantity  of  East  India  goods.     Here  is  likewise  another 
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conversation,  which  it  is  difficult  to  reconcile  with  good  faith  in  the 
parties ;  I  allude  to  what  passed  between  Mr.  Cavan,  the  consignee 
of  the  cargo,  and  Mr.  Dalrymple,  the  collector  of  the  customs.  Dal- 
rymple  says  that  "  Mr.  Cavan  followed  him  out  of  the  custom-house, 
and  forced  a  conversation  upon  him  as  a  private  gentleman  and  a 
man  of  honor." 

One  does  not  very  well  understand  how  a  person  in  an  official 
situation  can  be  considered  to  act  as  a  gentleman  and  a  man  of 
honor  in  suffering  himself  to  be  made  the  depository  of  pri- 
vate secrets,  that  might  concern  *  the  execution  of  his  pub-  [  *  149  ] 
lie  duty.  He  goes  on  to  say,  '<  Mr.  Cavan  informed  him, 
that  the  goods  on  board  The  Vixen,  under  the  name  of  merchandise, 
were  East  India  goods,  and  that  he  meant  to  petition  the  governor 
to  allow  the  landing  the  same ;  the  deponent  said,  (and  very  pro- 
perly,) that  if  his  honor  did  grant  the  petition,  deponent  was  bound, 
by  his  orders,  to  oppose  their  being  landed."  Dalrymple  further 
states,  '^  that  he  was  no  otherwise  apprised  of  these  being  East  India 
goods  on  board  than  from  the  information  given  him  by  Mr.  Cavan, 
in  the  conversation  that  passed  between  him  and  the  deponent  pre- 
vious to  his  clearing  the  schooner  for  St.  Thomas,  and  which  conver- 
sation the  deponent  had  reason  to  doubt,  as  the  declaration  on  oath 
of  the  master  was  much  more  to  be  depended  upon  than  the  private 
word  of  Mr.  Cavan  ;  that  the  deponent  did  sign  a  permit  for  landing 
the  goods  as  granted  by  the  president,  for  which  he  received  the 
usual  fee  as  paid  by  Mr.  Cavan  on  permits ;  that  by  the  captain's  oath, 
on  clearance,  the  ground  of  seizure  did  not  exist,  he  having  sworn 
that  he  had  on  board  twenty  boxes,  one  bale,  and  forty  bundles,  of 
merchandise ;  that,  by  the  word  of  Mr.  Cavan,  deponent  had  reason 
to  believe  such  ground  of  seizure  did  exist,  but,  as  he  has  previously 
stated,  the  oath  of  the  captain  did  away  with  the  word  of  Mr.  Ca- 
van." Now,  here  again,  it  is  not  easily  to  be  understood  how  the 
custom-house  officer  arrived  at  this  conclusion.  The  master  had 
sworn  that  he  had  these  packages  on  board,  describing  the  contents 
of  them  as  merchandise  generally,  without  making  any  specific  state- 
ment of  the  quality  of  the  goods,  and  Mr.  Cavan  had  expressly 
stated  that  they  consisted  of  East  India  goods.  I  profess 
•  that  I  am  quite  at  a  loss  to  know  how  Mr.  Dalrymple  [  *  150  ] 
could  have  considered  this  oath  of  the  master  as  opposed  to 
the  declaration  of  Mr.  Cavan.  But  supposing  the  conduct  of  the 
custom-house  officer  to  have  been  indulgent  towards  the  parties,  that 
will  not  alter  the  nature  of  the  case,  or  entitle  them  to  any  relief 
from  the  penalties  infficted  by  the  statute.  De  Wolf,  the  person 
who  carried  up  the  petition  for  the  permit,  says,  "  that  he  gave  the 
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said  petition  or  paper  to  Mr.  Walroud,  the  secretary  to  his  honor  the 
president,  who  did  present  the  same  to  his  honor  the  president  for 
his  perusal,  saith,  that  in  a  short  time  Mr.  Wahroud  returned  to  de- 
ponent, and  inquired  particularly  what  those  articles  were  vrhich 
were  in  the  petition  so  presented  for  his  honor's  perusal  stated  to  be 
merchandise ;  deponent  answered,  that  he  could  not  tell ;  that  some 
further  conversation  then  took  place  between  him,  the  deponent,  and 
Mr.  Walroud,  but  what  may  have  been  the  particular  words  thereof 
he  cannot  positively  affirm ;  that  he  believes  he  might  have  said  to 
Mr.  Walroud,  that  such  merchandise  consisted  of  kicksha\^s,  or 
trifles  for  the  ladies,  though  he  does  not  positively  recollect"  The 
petition,  it  appears,  was  again  presented ;  but  the  witness  says,  "  the 
president  would  not  allow  the  landing  of  the  said  merchandise,  be- 
cause he  had  reason  to  believe  that  it  consisted  of  East  India  goods, 
which,  if  permitted  to  be  landed,  would  injure  the  British  mercantile 
interest."  Now,  how  can  it  be  said  that  the  conduct  of  the  parties  in 
this,  or  indeed  in  any  part  of  the  transaction,  has  been  open  and 
ingenuous?     The  fact  of  there  being  East  India  goods  on   board 

has  been  disguised  as  far  as  it  was  possible  to  disguise  it, 
[  *  151  ]  and  an  attempt  has  been  *  made  to  practice  an  imposition  on 

those  who  had  aright  to  require  a  full  and  true  disclosure  of 
every  particular.  At  least,  the  petition  being  rejected,  a  clearance  is 
applied  for  and  obtained,  and  hence  it  has  been  argued  that  the  ofience 
was  purged.  But  a  change  of  purpose,  supposing  the  sincerity  of  the 
change  to  be  clearly  established,  would  not  reUeve  from  the  penalties 
of  the  law,  since  the  offence  had  been  already  consummated  by  bring- 
ing the  goods  within  the  harbor  with  the  intention  of  importing 
them  under  a  permission,  which  could  not  in  any  way  have  legalized 
their  importation.  The  sincerity  of  the  change  of  purpose,  however, 
is  rendered  somewhat  doubtful  by  the  subsequent  conduct  of  the 
parties.  The  vessel  had  already  lingered  three  days  since  the  clear- 
ance was  obtained,  and,  it  should  seem,  would  have  lingered  a  fonrth, 
Mr.  Cavan  himself  admitting  that  the  ship  was  not  to  have  failed  on 
the  day  the  seizure  was  effected.  There  is  another  fact  in  the  case  by 
no  means  calculated  to  remove  the  impression  which  has  been  made 
upon  the  mind  of  the  court.  The  removal  of  the  goods  from  that 
part  of  the  ship  in  which  they  had  been  originally  stowed,  is  a  cir- 
cumstance productive  of  suspicion,  upon  which  no  satisfactory  ex- 
planation has  been  given.  I  am  of  opinion  that  the  sentence  of  the 
court  below  must  be  affirmed  with  costs  against  the  appellants. 
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*  Beaver,  Jones.  [  *  152  ] 

April  28,  1812. 

A  British  bnilt  ship  transferred  to  foreigners,  but  remaining  ostensibly  British,  is  liable  to 
condemnation  for  importing  goods  into  a  British  colony,  and  the  cargo,  though  belonging 
to  different  persons  and  shipped  under  a  perfect  ignorance  of  the  transfer,  most  share  the 
same  fate.  - 

This  ship,  under  British  colorSi  was  seized  in  the  port  of  Quebec, 
and,  together  with  her  cargo,  proceeded  against  for  a  breach  of  the 
navigation  laws.^  The  alleged  ground  of  forfeiture  was  an  illegal 
importation  of  goods  into  a  British  colony  on  board  a  foreign  ship ; 
the  libel  charging  that  this  vessel  did  not  belong  bond  fide  to  the  Bri- 
tbh  merchant  by  whom  she  was  claimed,  but  to  some  American  citi- 
zens to  whom  she  had  been  transferred  before  the  commencement  of 
the  present  voyage. 

Judgment. 
Sir  W.  Scott.     This  is  a  question  arising  upon  a  revenue  pro- 
ceeding, founded  upon  the  illegal  importation  of  articles  in  a  foreign 
ship  into  a  British  colony.     The  libel  contains,  in  one  count,  a  general 
plea  that  the  ship  was  foreign  owned;  and  the  other  counts  state 
formd  et  modo  the  transfer  from  the  British  to  the  American  d^ner. 

It  has  been  contended,  in  argument,  that  it  is  necessary  to  prove 
the  whole  of  this  information ;  but  I  am  of  opinion  that  it  will  be 
sufficient  if  the  fact  pleaded  in  the  general  count  only  be  established 
in  proof.     It  has  been  said,  too,  that,  in  this  case,  as  in  a  criminal 
proceeding,  it  is  incumbent  on  the  prosecutor  to  prove  the  truth  of 
his  charge ;  but  the  assertion  is  not  correct,  for  the  law  has  provided  ^ 
that,  in  cases  of  revenue  proceedings,  the  onus  probandi  is  to  lie  on 
the  claimant,  and  not  on  the  seizor ;  and  this  does,  I  think,  make  a 
substantial  difference  between  criminal  and  revenue  proceedings.    At 
all  events,  and  taking  it  without  reference  to  that  positive 
rule,  it  must  be  admitted  that  *  nothing  more  can  be  re-  [  *  153  ] 
quired  of  the  public  prosecutor  than  that  he  should  make 
out  aprimdfacie  case,  and  then  the  burthen  of  proof  is  thrown  on 
the  other  party. 


1 12  Car.  n.  c.  18 ;  4  Geo.  IIL  c.  15;  26  Geo.  HI.  c.  60 ;  28  Geo.  m.  c.  6. 
2  4  Geo.  IIL  c.  16,  8.  45. 
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It  is  clear  that  there  existed  in  Shaw,  the  British  owner  at  Quebec, 
an  intention  to  sell,  and  in  Robinson  &  Hartshorne,  of  New  York,  to 
purchase  this  ship,  and  that  they  purposed  the  sale  should  take  place 
at  Quebec.  It  appears  that  a  notary  was  employed  to  draw  a  bill 
of  sale,  and  that  application  was  made  to  the  custom-house  officer 
respecting  the  register,  but  finding  the  transfer  could  not  legally  take 
place  there  in  the  manner  in  which  it  was  intended,  the  affair  was 
abandoned ;  but  it  was  abandoned  in  form  only ;  the  intention  of  pur- 
chase and  sale  continued,  and  the  substance  of  the  contract  was  actu- 
ally carried  into  effect  at  Quebec,  for  the  payment  was  there  made, 
and  the  entire  management  of  the  ship  was  there  transferred  to 
Robinson  &  Hartshorne,  who  appoint  the  master  and  give  directions 
for  the  voyage.  The  master,  too,  sails  with  a  full  impression  that 
the  vessel  was  to  be  delivered  up  to  the  purchasers  at  New  York. 

It  is  said  that  Mr.  Shaw,  of  Quebec,  has  claimed  the  ship  as  his 
own  property,  and  it  is  true  that  he  has  done  so,  but  he  has  made  no 
affidavit  in  support  of  his  claim.  Nor  can  this  omission  have  arisen 
from  mere  inadvertence  on  his  part,  for  the  circumstance  is  brought 
to  his  observation  at  the  time,  in  the  replication  of  the  seizors,  where 
the  want  of  an  affidavit  is  noticed,  and  an  objection  is  taken  on  that 
account  to  the  admissibility  of  the  claim. 

The  court  having  got  so  far  as  to  find  that  there  was  a  contract, 
payment,  and  delivery,  has  a  right  to  call  upon  the  parties 
[  *  154  ]  to  show,  in  the  clearest  manner,  *  that  there  was  not  a  com- 
•  plete  transfer  of  the  property.  It  has  a  better  right  to  do  so, 
since  the  cause  was  originally  tried  where  Mr.  Shaw  himself  was 
resident,  and  must  have  known  to  what  point  the  attention  of  the 
court  was  directed.  If  the  intended  contract  had  gone  off  altogether, 
there  must  have  been  some  correspondence  between  him  and  Robin- 
son &  Hartshorne,  with  respect  to  the  disappointment ;  and,  if  he 
acquiesced  in  this,  there  must  have  been  a  further  correspondence 
respecting  the  account  of  freight  and  the  outfit  and  employment  of 
the  vessel.  Now  there  is  no  such  correspondence,  there  were  no  such 
accounts  passing  between  them,  nor,  as  far  as  it  appears,  any  com- 
munication whatever.  Out  of  tenderness  to  the  cargo,  which  may 
be  affected  by  the  character  of  the  ship,  the  court  felt  a  disposition  not 
to  shut  out  any  further  proof  which  the  parties  might  have  been  able 
to  adduce  in  support  of  their  claim ;  but  I  am  now  told  that  no  further 
evidence  will  be  offered,  and  this,  I  think,  decisive  of  the  point  that 
the  ship,  though  ostensibly  British,  is  in  reality  American  property. 
As  the  Navigation  Act  confines  the  colonial  trade  to  British  owned 
as  well  as  British  built  vessels,  I  must  affirm  the  sentence  of  the 
court  below,  condemning  the  ship. 
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With  respect  to  the  cargo,  which  belonged  to  different  persons,  and 
was  shipped  tinder  a  perfect  ignorance  of  the  transfer  of  this  ves- 
sel, it  was  attempted  to  draw  a  distinction  favorable  to  the  interests 
of  the  owners. 

Court.     I  shall  take  some  little  time  to  consider  this  case,  for  it  ap- 
pears to  me  to  be  one  not  only  of  ignorance,  but  of  almost  in- 
vincible ignorance ;  I  really  *  do  not  see  how  it  was  possible  [  *  155  ] 
for  the  British  shipper  to  find  out  the  true  character  of  this 
vessel.     Very  long  discussions  and  very  long  prpceedings  have  been 
found  necessary  in  order  to  enable  this  court  to  come,  at  last,  to  the 
conclusion  that  this  ship  is  not  British  property,  and  it  is  very  diffi- 
cult to  say  how  this  discovery  could  have  been  made  by  the  British 
shipper.     One  cannot  help  feeling  that,  in  cases  of  this  kind,  innocent 
parties  may  be  exposed  to  great  hazard  and  inconvenience.     At  the 
same  time,  it  must  be  recollected,  that  the  navigation  laws  are  of 
great  and  momentous  importance,  and  very  inflexible  in  their  nature. 
The  penalties  imposed  by  them  may,  indeed,  in  some  instances,  fall 
hard  upon  individuals  who  have  been  nq  parties  to  the  fraud,  but  the 
national  benefit  must  take  precedence  of  the  profits  of  individuals. 
The  Jaw  presumes,  too,  that  the  party  damnified  has  a  remedy  against 
the  author  of  the  misrepresentation  by  which  his  loss  may  have  been 
occasioned ;  and  though  it  may  sometimes  happen  that  the  person 
from  whom  the  remedy  is  to  be  sought  is  not,  in  point  of  solvency, 
able  to  make  satisfaction,  still  that  circumstance  can  make  no  difier- 
ence  in  the  legal  principle,  which  remains  unshaken.     It  must  like- 
wise be  observed,  that  it  will,  in  many  cases,  be  a  matter  of  great 
difficulty  for  the  court  to  find  out  what  is  ignorance  and  what  is  not, 
since  the  same  course  of  proceeding  may  be  used  in  dishonest  cases 
«nd  for  dishonest  purposes.     The  abuse  that  may  arise  from  a  tolera- 
tion in  one  instance  may  prove  extremely  injurious  to  the  navigation 
of  the  country,  and  foreign   ships  may,  to  a  very  great  extent,  have 
a  colorable  British  character  affixed  to  them  for  the  purpose  of  intrud- 
ing themselves   into   a    course   of    navigation   which  the 
national  policy  most  strictly  prohibits  any   *  but   British  [  *  156  ] 
ships.      It  is  possible  that,  upon  these  grounds,  the  court 
may  find  it  necessary  to  come  to  a  conclusion  difierent  from  that 
which  its  own  private  feelings  might  suggest. 

Judgment,  resumed,  on  a  subsequent  day,  May  14, 1812. 
The  substance  o^  this  case  is,  that  the  goods  were  imported  from 
Halifax  into  Quebec  in  a  ship  ostensibly  British,  but  not  bond  fide 
owned  by  British  subjects.     I  have  had  occasion,  on  a  former  day,  to 
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consider  what  the  character  of  the  ship  really  was.  She  was  sailing 
under  the  British  flag,  and  was  manned  by  a  British  crew,  but,  in 
truth,  had  been  transferred  by  sale  to  American  citizens,  and  was 
unlawfully  usurping  the  privilege  of  a  British  ship.  The  question  is, 
whether  the  cargo  is  liable  to  condemnation  on  the  ground  of  having 
been  illegally  imported  on  board  this  American  ship.  There  are 
circumstances  in  the  case  that  would  induce  the  court  to  regard  it  in 
the  most  favorable  light,  and  to  stretch  as  far  as  possible  to  give 
relief  to  the  owners  of  this  cargo.  The  parties  have,  I  think,  made 
out  a  case  of  perfept  innocence  of  intention.  The  ship  sailed  under 
British  colors,  was  manned  with  a  British  crew,  and  had  been  cleared 
as  British  by  a  Court  of  Admiralty  at  Halifax.  The  shippers,  there- 
fore, had  no  reason  to  entertain  a  suspicion  that  she  was  not  in  every 
respect  a  British  vessel.  Under  these  circumstance  it  is  impossible 
not  to  feel  a  desire  to  relieve  them  from  the  penalties  aiffixed  by  lav 
upon  cases  of  illegal  importation ;  but,  at  the  same  time,  no  door 
must  be  left  open  for  the  violation  of  the  high  interests  which  the 
navigation  act  was  intended  to  protect.     The  act  ^  begins  in  a*  very 

solemn   manner :  "  For  the  increase  of  shipping  and  encoa- 
[  *  157  ]  ragement  *  of  the  navigation  of  this  nation,  wherein,  under 

the  good  providence  and  protection  of  God,  the  wealth, 
safety,  and  strength  of  this  kingdom  is  so  much  concerned."  It  then 
goes  on  to  enact,  that  "  no  goods  or  commodities  whatsoever  shall  be 
imported  into,  or  exported  out  of  any  lands,  islands,  plantations,  or 
territories,  to  his  Majesty  belonging,  or  in  his  possession,  or  ^^hich 
may  hereafter  belong  unto  or  be  in  the  possession  of  his  Majesty,  his 
heirs  and  successors,  in  Asia,  Africa,  or  America,  in  any  other  ship 
or  ships,  vessel  or  vessels  whatsoever,  but  in  such  ships  or  vessels  as 
do  truly  and  without  fraud  belong  only  to  the  people  of  England  or 
Ireland,  or  town  of  Berwick-upon-Tweed,  are  of  the  built  of  an^ 
belonging  to  any  of  the  said  lands,  islands,  plantations,  or  ter- 
ritories, as  the  proprietors  and  right  owners  thereof,  and  whereof 
the  master,  and  three  fourths  of  the  mariners,  at  least,  are  Eng- 
lish, under  the  penalty  of  the  forfeiture  and  loss  of  all  the  goodb 
and  commodities  which  shall  be  imported  into,  or  exported  out 
of  any  of  the  aforesaid  places  in  any  other  ship  or  vessel,  as  also 
of  the  ship  or  vessel,  with  all  its  guns,  furniture,  tackle,  ammu- 
nition, and  apparel."  Now,  it  is  proper  here  to  consider  upon 
whom  is  laid  the  obligation  which  this  law  imposes ;  and,  I  think, 
by  the  true  construction  of  the  first  section  of  this  act,  that  it 
is  laid  upon  the  owners  of  the  goods,  and  npt  upon  the  owners 
of  the  ship,  for  it  does  not  prohibit  a  ship  foreign  owned  from  enter- 
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ing  the  colonial  ports,  but  enacts,  that  goods  shall  not  be  imported  in 
any  but  British  vessels.    It  imposes,  therefore,  an  obligation  upon  the 
owners  of  the  goods  to  take  care  that  they  are   put  on  board  a 
proper   vehicle.      Upon   whom   is   the' penalty   made    to 
attach  ?      Why,  upon  the   goods  in  the  first  place,  and  [  *  158  ] 
then,  in   a  secondary  way,  upon   the   ship   itself.      The 
owners  of  the  goods  are  required  to  ascertain  and  be  answerable 
for  three  things :  First,  they  are  to  know  that  the  ship  is  British- 
owned;  secondly,  that  she  is  British-built;  and  lastly,  that  she  is 
navigated  by  a  British  master,  and  that  three  fourths  of  her  crew  are 
British,  which  it  is  absolutely  necessary  that  they  should  be,  except 
in  time  of  war,  when  this  part  of  the  statute  is  relaxed.^     These 
regulations  may  occasionally  operate  with  a  great  hardship  upon  the 
owners  of  goods.     It  may  be  very  difficult  for  them  to  discover  whe- 
ther the  ship  is  British  owned  or  British  built ;  it  may  be  still  more 
difficult  to  ascertain  whether  the  master  and  two  thirds  of  the  crew 
are  British.    They  are  frequently  not  hired  until  after  the  cargo  is 
put  on  board  the  ship,  and  yet  the  owners  of  the  goods  are  held 
responsible.     It  was  conceived,  I  presume,  that  the  object  of  the 
statute  could  not  otherwise  be  attained,  and  the  sacred  rights  of 
British  navigation  upheld,  if  the  penalties  could  be  avoided  under  the 
plea  of  ignorance.     I  am,  therefore,  clearly  of  opinion,  that,  if  the 
strongest  possible  case  of  ignorance  were  made  out,  it  would  not 
avail  to  protect  the  parties  from  the  penalties  imposed  by  this  statute. 
What  would  be  the  consequence  if  the  court  could  entertain  a  plea 
of  this  nature  ?     The  onus  probandi  must  then  be  thrown  upon  the 
seizor,  which  is  contrary  to  a  leading  principle  of  fiscal  law.     The 
parties  wouTd  have  nothing  to  do  but  to  obtain  the  necessary  docu-  « 
ments,  and  then,  by  a  collusive  privity  between  the  owners  of  the 
goods,  which  it  would  be  impossible  for  a  third  party  to  detect,  foreign 
vessels  would  be  admitted  to  all  the  privileges  of  British 
navigation.      Cases  of  this  kind,  therefore,  though  *they  [  *159  ] 
may  operate  with  great  hardship  upon  innocent  individuals, 
yet  they  are  hardships  which  the  legislature  has  thought  fit  to  impose, 
as  necessary  to  maintain  the  great  ends  of  the  law.     The  principle 
on  which  these  penalties  are  founded,  is  not  only  confined  to  cases 
of  illegal  importation,  but  common  to  other  parts  of  fiscal  law.     In- 
stances of  the  kind  are  of  perpetual  and  almost  daily  occurrence. 
Smuggled  goods   put  into  a  wagon,  together  with  articles  of   an 
innocent  description  not  only  become  liable  to  confiscation  them- 
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selves,  but  induce,  also,  a  forfeiture  of  the  wagoa  and  the  innocent 
gooda  with  which  they  are  associated. 

This  case  of  ignorance  has  been  assimilated  in  the  arguments  of 
counsel  to  cases  of  necessity  and  impossibility,  upon  which  the  coort 
has  thrown  out  some  observations  expressive  of  its  inclination  to 
relieve  the  parties  from  the  penalties  which  the  law,  under  a  stricter 
interpretation,  might  seem  to  require.  But  there  is  this  manifest  dis- 
tinction between  cases  of  physical  necessity  and  cases  of  ignorance.  In 
cases  of  vis  major,  as  where  a  ship  is  compelled  by  a  storm  to  pot 
into  an  interdicted  port,  the  master  protests  against  the  winds  and 
waves,  but  he  cannot  bring  his  action ;  there  is  no  person  against 
whom  he  can. have  his  remedy.  It  is  otherwise  where  a  party  is  im- 
posed upon  by  false  appearances,  for  be  has  then  a  remedy  against 
the  person  by  whom  he  has  been  deceived.  It  may,  perhaps,  bave 
happened,  in  the  present  case,  that  the  persons  by  whom  the  sbippen 
of  this  cargo  have  been  deceived  in  the  character  of  the  vessel,  are 
not  in  a  state  of  solvency ;  but,  though  not  solvent,  they  are  still 
amenable  to  the  law,  and  may  be  made  to  answer  in  their  persons 

what  they  cannot  in  their  purses.  At  any  rate,  it  is  the 
[  '  IGO  ]  only  remedy  to  which  the  law  refers  the   "  sufferers.      It 

would  be  dangerous  in  the  extreme  if  the  court  were  to 
allow  any  relaxation  of  that  penal  principle  which  makes  the  goods 
liiible  to  confiscation  on  being  unlawfully  imported  in  a  foreign  ship. 
I  am,  therefore,  ander  the  necessity  of  condemning  tb^cargo  as  well 
as  the  ship. 


The  Vhow  Deborah,  Luyk.* 
iiUj  e,  ISI2. 

A  lircnsv  not  gTAUled  till  aAcr  the  fact  of  captare,  thoagh  bearing  a  previoiu  dale,  eaa 
afford  no  protection. 

Tciia  was  the  case  of  a  ship  under  Prussian  colors,  which  was  cap- 
tured on  the  24th  January,  1812,  whilst  in  the  prosecution  of  a  voyage 
frotu  Amsterdam  to  London  with  a  cargo  of  cheese.  There  was  an 
expired  license  on  board,  permitting  the  vessel  to  come  from  Norden ; 
and  there  were  also  several  other  documents  representing  the  ship- 

1  [Affirmed  on  Appeal,  Feb.  10, 1813 ;  The  St  Ivan,  Edw.  376.] 
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ment  to  have  been  made  in  that  port.     A  claim  was  given  for  the  ship 
and  cargo,  as  protected  by  another  license,  purporting  to  be  dated  on 
the  20th  of  January,  1812.    On  the  part  of  the  captors,  an  afl&davit  was 
brought  in  by  permission  of  the  court,  in  which  it  was  sworn,  that 
from  inquiries  made  at  the  council-office  from  one  of  the  principal 
clerks,  it  appeared,  that  a  petition  had  been  presented  on  the  20th  of 
January,  for  a  license  to  import  from  Amsterdam  on  board  The  Vrow 
Deborah  a  cargo  of  butter,  cheese,  and  grain,  and  that  such  petition 
bad  been  refused  on  the  same  day,  and  the  refusal  thereof  entered 
in  the  registry-book  of  the  council-office;  that  no  further  applica- 
tion was  made  respecting  the  license  till  the  30th  of  the  same  month, 
when  the  claimant  again  attehded,  and  added  the  following  words 
to  his  petition :  "  The  butter  and  cheese  to  be  warehoused 
•for  exportation  in  British  ships;"  whereupc^a  license  was  [  *161  ] 
directed  to  be  granted.     The  claimant  was  ordered  by  the 
court  to  produce  and  verify  the  directions  and  instructions  under 
which  he  applied  for  the  license,  and  to  explain  the  circumstances 
which  attended  the  application  for,  and  the  grant  of,  the  license. 
The  claimant  in  his  attestation  deposed,  that  in  pursuance  of  direc- 
tions received  by  his  house  of  trade  on  the  18th  of  January,  in  a  letter 
from  their  correspondent  at  Amsterdam,. he,  on  the  20th  of  the  same 
month,  applied  io  the  privy  council  by  petition,  for  a  license  to  im- 
port butter,  cheese,  and  grain,  from  Amsterdam  to  London,  on  board 
The  Vrow  Deborah ;  that,  on  making  application  for  the  said  license, 
a  few  days  afterwards,  at  the  council  office,  he  was  informed  it  was 
withheld,  on  the  ground  that  the  petition  did  not  contain  the  clause, 
that  the  goods  should  be  warehoused  for  exportation;  that  he  had 
before  obtained  licenses  on  presenting  similar  petitions  ;  but  it  being 
suggested  to  him,  that,  as  a  matter  of  regularity,  it  would  be  neces- 
sary to  insert  the  said  clause  in  the  petition,  it  was  accordingly  done, 
and  a  Hcense  was  immediately  ordered  for  the  protection  of  the  ship 
and  cargo.     Further  explanation  was  demanded  by  the  court,  and  an 
affidavit  was  brought  in  by  each  party,  respecting  some  alterations 
which  had  been  made  in  the  registry-book  of  the  privy  council.     The 
question  was,  whether  the  license  would  enure  to  the  protection  of 
this  ship  and  cargo,  which  had  been  captured  on  the  24th  of  January. 

Judgment. 
Sir  W.  Scott.     This  is  the  case  of  a  ship  and  cargo 
which  were  taken  on  the  24th  of  January  last,  and  *  which  [  *  162  ] 
have  been  claimed  as  protected  by  a  license.     There  was  a 
license  on  board,  which  permitted  the  vessel  to  come  from  Norden 
with  a  cargo,  to  whomsoever  the  property  might  apj^ar  to  belong. 
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Several  papers  and  letters  were  also  found  on  board,  none  of  which, 
I  think,  throw  any  sort  of  imputation  upon  the  writers  of  them, 
except  one  ;  I  mean  the  letter  No.  13,  written  by  the  shipper,  in  Hol- 
land, which  certainly  does  contain  some  directions  improperly  pyen, 
and  which  proves  the  cargo  to  have  been  shipped  at  Amsterdam,  in 
contradiction  to  the  license  permitting  the  vessel  to  come  from  Nor* 
den  only.  The  master  was  instructed  to  say  the  ship  came  from 
Norden,  and  that  the  shipment  was  made  in  that  port ;  bat  from 
these  instructions  he  has  very  properly  departed,  and  has  fairly  dis- 
closed the  fact  that  the  whole  cargo  was  put  on  board  at  Amster- 
dam. The  letter  certainly  contains  passages  which  are  not  consist- 
ent with  fair  dealing  on  the  part  of  the  Dutch  shipper.  The  other 
letters  are  free  from  any  impropriety  whatever,  and  are  not  calcalated 
to  make  any  impressio]|^pon  the  mind  of  the  court  disadvantageous 
to  the  writers  of  them.  That  letter  being  found  on  board,  naturally 
enough  suggested  to  the  captors  an  idea  that  all  was  not  fair;  that 
there  was  something  in  the  transaction  which  required  further  exami- 
nation ;  and  more  particularly  so  when  a  claim  was  given  in,  relying 
not  upon  this  license,  which  was  on  board,  but  upon  another,  whick 
purported  to  be  dated  on  the  20th  of  January ;  the  former  being  a 
license  which  had  expired  nearly  three  months  at  the  time  it  was  put 
into  use. 

The  license  under  which  this  protection  is  claimed  is  dated  on  the 
20th  of  January ;  but  it  seems  the  appearance  of  this 
[  *  163  ]  license  inflamed  the  suspicions  which  the  *  captors  had  be- 
fore entertained,  and  put  the  parties  upon  an  inquiry  founded 
on  a  supposition  of  fraud.  What  was  the  particular  species  of  fraud 
imputed  I  do  not  know ;  but  it  does  turn  out,  in  the  course  of  the 
inquiry,  that  the  license  was  not  granted  on  the  actual  day  on  which  it 
bears  date.  It  appears  that  an  application  had  been  made  at  the  coun- 
cil office  on  the  20th  of  January,  for  a  license  generally  to  icoport,  and 
that  it  had  been  refused  or  withheld ;  I  do  not  understand  that  there 
is  much  substantial  difference  between  the  two  terms.  It  was  not 
granted ;  and  that  is  the  meaning  of  both  these  wordsb  That  it  was 
not  permitted  to  issue  till  some  days  afterwards,  appears  from  Mr- 
Baker's  own  affidavit,  who  made  the  application  ;  and  that,  I  think, 
is  a  circumstance,  which  most  materially  distinguishes  this  case 
from  those  which  were  referred  to  at  common  law,  respecting  the 
incompetency  of  parties  to  aver  against  the  authenticity  of  public 
instruments.  Here  it  is  the  party  himself  who  impeaches  the  doca« 
ment ;  he  admits  that  it  was  applied  for  on  the  20th  of  January,  but 
says  that  it  was  withheld.  It  was  some  days  before  the  license 
was  granted; •and  then  it  was  with  a  condition  of  exportation 
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annexed  to  it.  It  can  never  be  said  that  this  is  a  document  with- 
out suspicion,  when  it  is  admitted  by  themselves  not  to  have  been 
obtained  on  the  day  on  which  it  purports  on  the  face  of  it  to  have 
been  granted.  Here  is  no  attempt  made  aliunde,  and  by  other  par- 
ties, to  impeach  the  instrument,  but  you  admit  the  fact  with  respect 
to  the  incorrectness  of  the  date. 

In  this  state  of  the  case  the  matter  has  been  brought  before  this 
court  for  its  decision  ;  and  imputations  have  been  thrown  out,  in  the 
arguments  of  counsel,  as  if  the  transaction  bore  hard  upon 
the  character  *  of  Mr.  Baker,  by  whom  the  license  was  [  *  164  ] 
obtained ;  but  I  profess  I  do  not  see  any  thing  improper  in 
the  conduct  of  that  gentleman.     I  think  there  was  sufficient  author- 
ity given  to  him  to  apply  for  the  license.     The  letter,  indeed,  shows 
that  Mr.  Brandon,  and  not  Mr.  Baker,  should  have  obtained  the 
license ;  but  I  suppose  it  was  thought  better  that  the  ship-broker 
should  do  it.     And  I  observe  that  there  are  other  letters  written  by 
the  shipper,  at  Amsterdam,  which  imply  an  understanding  that  Mr. 
Baker  had  received  orders  to  obtain  a  license ;  there  is,  therefore,  no 
want  of  authority  to  empower  Mr.  Baker  to  make  the  application. 

I  do  not  observe  that,  in  the  order  given  by  Klinkert,  at  Amster- 
dam, there  is  any  intimatiour  that  the  license  was  to  be  for  reex- 
portation.    It  was  to  be  for  importation ;  and  where  it  is  so  ex- 
pressed, it  must  be  taken  to  have  been  the  understanding  of  the  par- 
ties  that  the  license  was  to  be  for  importation  only,  and  not  for 
reexportation.     In  these  terms  Mr.  Baker  made  his  application  to 
the  council,  and  the  license,  it  appears,  was  withheld  or  refused ;  in 
short,  it  was  not  granted.     He  was  unable  to  obtain  permission  to 
import  generally.    It  appears,  therefore,  that  the  board  of  trade  under- 
stood the  application  in  the  same  way.     Application  was  made  for 
liberty  to  import  absolutely,  and  without  any  suggestion  of  exporta- 
tiorf;  and  afterwards,  upon  his  coming  to  the  council  office  to  know 
the  success  of  his  application,  and  being  informed  that  it  was  not 
granted,  and  that  there  must  be,  as  the  clerk  expressed  it,  a  condition 
annexed  of  exportation,  he  was  willing  to  take  it  in  that  form,  and 
in  that  form  it  was  finally  granted,  with  a  reference  back  to  the  date 
of  the  first  application.     I  cannot  say  that  this  course  of 
conduct    •  throws   any  blame   on  Mr.  Baker,  particularly  [  *  165  ] 
when  connected  with  the  circumstances  stated  by  him,  that 
he  had  before  made  application  in  the  same  style,  which  had  been 
granted,  with  modifications  and  conditions  annexed.     It  was  natural 
that  he  should  pursue  the  same  course  upon  the  present  as  he  had 
done  upon  former  occasions.     How  far  the  practice  which  seems  to 
have  obtained,  of  carrying  back  dates,  may  be  correct,  it  is  not  for 
vol*.  I. — i>oD.  10 
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me  to  say ;  it  should  seem  to  be  a  practice  likely  to  lead  to  many 
and  great  inconveniences.  Here  is  an  application  for  a  license  t^ 
import  generally ;  that  is  refused ;  and  nine  or  ten  days  afterwards 
comes  an  application  for  one  to  import  for  the  particular  and  special 
purpose  of  reexportation.  And  then  it  seems  that  the  date  of  this 
new  application,  which  is  of  a  different  kind  and  for  different  pur- 
poses, is  wholly  passed  over,  and  the  date  of  the  former  application, 
which  had  been  refused,  is  afBxed  to  the  instrument  founded  on  the 
second  application.  If  this  mode  of  affixing  dates  has  been  occa- 
sionally practised,  it  might  naturally  enough  lead  Mr.  Baker  into  the 
course  of  conduct  pursued  by  him,  and  does,  I  think,  exempt  him 
from  any  censure  on  the  occasion.  Perhaps  the  most  convenient 
and  direct  mode  in  all  these  cases  would  be  for  the  merchant  to 
state,  upon  the  original  application,  whether  he  means  it  for  importa- 
tion only,  or  for  reexportation.  The  council  would  then  see  at  once 
the  nature  of  the  application,  and  they  would  naturally  refer  the 
license  back  to  the  time  of  the  application.  It  cannot  be  expected 
that  the  council  should,  at  all  times,  on  the  instant  an  application  b 
made,  be  ready  to  issue  the  grant.  It  cannot  be  expected  that  it  will 
be  sitting  day  and  night  to  receive  applications,  and  imme- 
[  *  166  ]  diately  to  issue  the  licenses.  .  *  I  presume  it  to  be  the  prac- 
tice of  the  council  to  interpose  a  day  between  the  applica- 
tion and  the  grant ;  and  then,  if  they  see  no  objection  to  the  proposed 
course  of  trade,  to  refer  the  date  of  the  license  to  the  time  when  the 
application  was  made  for  it.  But  when  the  original  application  is 
rejected,  and,  after  an  interval  of  many  days,  an  application  of  a 
different  kind,  and  for  a  different  purpose,  is  made,  and  the  prayer  of 
it  granted,  it  does  appear  to  be  something  like  an  inaccuracy,  on  the 
part  of  the  inferior  officers  of  the  council,  to  affix  the  date  of  the 
one  to  the  grant  of  the  other.  If,  however,  it  has  been  the  practice 
so  to  do,  I  do  not  think  the  merchant,  by  whom  the  application  was 
made,  is  at  all  to  be  blamed  for  accepting  the  license  in  the  form  in 
which  it  has  been  usual  for  them  to  be  issued.  It  was  not  the  busi- 
ness of  Mr.  Baker  to  quarrel  with  the  license  on  that  head,  and  to 
say —  I  did  not  ask  for  the  license  till  the  25th  or  26th,  and  here  you 
have  dated  it  on  the  20th,  the  time  at  which  you  refused  the  license 
I  then  applied  for.  He  very  properly  accepted  the  license  in  the 
state  in  which  it  was  offered  to  him ;  and  the  utmost  that  can  be 
alleged  against  him  is,  that  he  did  not  disclose  the  fact  of  capture, 
which  had  taken  place  in  the  intermediate  time.  Whether  he  was 
informed  that  the  capture  had  been  made  does  not  exactly  appear; 
but  suppose  him  to  have  been  acquainted  with  the  circumstance, 
yet  when  the  council  carried  back  the  date  of  the  license  to  the 
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20th,  I  do  not  see  that  the  obligation  npon  him  to  disclose  it  was  of 
a  very  pressing  kind,  for  at  that  time  the  capture  had  not  taken  place. 
I  do  not  think  there  is  any  ground  for  censuring  the  conduct  of  Mr. 
Baker. 

•  The  question  comes  to  this :  Is  it  shown  that  there  was  [  *  167  ] 
any  license  in  existence  at  the  time  when  the  capture  was 
made  ?     I  think  it  is  incumbent  on  the  party  making  the  claim,  to 
show  that  he  was,-  at  the  time,  furnished  with  a  protection ;  and, 
when  he  has  admitted  that  the  date  of  the  license  is  incorrect,  when 
he  has  admitted  that  he  made  his  first  application  on  the  20th,  and 
that,  upon  calling  some  days  afterwards,  he  found  the  license  had  not 
been  grantedj  can  I  support  it  upon  a  mere  date  which  the  party  him- 
self admits  to  be  incorrect  ?     Admitting  that  there  is  good  faith  in 
the  transaction,  and  thinking  that  the  consequence  may  bear  hard 
upon  an  innocent  party,  what  is  the   court  to  do,  or  how  is  it 
to  relieve  him  from  his  difficulty  ?     The  court  must  necessarily  be 
governed  by  th^principle  which  it  has  laid  down  and  acted  upon  in 
other  cases,  that  a  license  does  not  act  retrospectively,  and  cannot 
take  away  an  interest  which  is  vested,  in  point  of  law,  in  the  cap- 
tors.    The  court  has  laid  down  this  principle,  and  it  has  not  hitherto 
been  impeached.     In  what  light  the  matter  may  be  viewed  in  the 
superior  court,  it  is  not  for  me  to  conjecture ;  but  it  stands  as  a  de- 
cided rule  in  this  court,  and  must  be  adhered  to,  till  it  shall  be  reversed 
by  the  decision  of  a  higher  .tribunal.     The  case  appears  to  be  free 
from  fraud  ;  but  that  is  a  circumstance  which  cannot  alter  the  judg- 
ment I  find  myself  under  the  necessity  of  giving.     A  superior  court, 
with  more  extended  powers,  may,  perhaps,  be  inclined  to  grant  the 
party  that  relief  which  it  is  unfortunately  out  of  my  power  to  bestow. 

To  give  protection,  the  existence  of  the  license  at  the  time  when 
the  capture  took  place  must  be  presumed  :  the  party  has  not  averred 
this  to  be  the  case ;  and  the  style  in  which  he  expresses  him- 
self in  the  *  affidavit  implies  so  absolutely  the  contrary,  that  [  *168  ] 
I  must  take  the  contrary  to  be  the  fact.     I  am  bound  to  be- 
lieve that  the  license  was  not  in  existence :  if  so,  how  can  I,  consist- 
ently with  those  principles  to  which  this  court  has  adhered,  give  to 
this  case  any  protection  which  is  to  be  derived  from  a  license  subse- 
quently granted.     I  am  afraid,  under  all  these  circumstances,  that 
nothing  remains  for  the  court,  but  to  pronounce  that  neither  this 
license,  nor  that  which  was  on  board  at  the  time  of  capture,  is  suffi- 
cient to  protect  the  ship  and  cargo. 
Ship  and  cargo  condemned. 
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The  Henrietta,  Jargensen. 

Noyember  4,  1811. 

License  to  export  a  cargo  from  Leith  to  any  port  in  Denmark,  with  liberty  to  toach  at  Chiis- 
tiansand  for  clearance ;  part  of  cargo  taken  on  board  at  that  port ;  ship  and  goods  pro- 
perty of  the  same  owner. 

Condemnation. 

This  was  the  case  of  a  ship  under  Danish  colors,  with  a  license 
permitting  her  to  export  a  cargo  of  coals  and  other  goods,  from  Leith 
to  any  port  in  Denmark,  with  liberty  t^  touch  at  Christiansand  for 
clearance.  At  the  time  of  capture  she  was  proceeding  on  her  voyage 
to  Copenhagen,  with  a  cargo  consisting  partly  of  coals,  which  were 
laden  at  Leith,  in  coniprmity  to  the  terms  of  the  license,  and  partly 
of  train-oil,  which  was  put  on  board  at  Christiansan^. 

For  the  captor,  the  King's  Advocate  and  Herbert  contended,  that 
the  ship  was  permitted  by  the  license  to  call  at  Christiansand  for 
clearance,  and  for  no  other  purpose,  and  must  be  subject  to  condemn- 
ation, because  she  had  made  a  fraudulent  use  of  that  per- 
[  *169  ]  mission.     That  the  oil,  which  had  been  put  on  board  'at 
Christiansand,  was  clearly  liable  to  confiscation,  and  that 
the  ship  and  the  remaining  part  of  the  cargo,  as  belonging  to  the 
same  person,  must  likewise  be  condemned  under  the  authority  of 
The  Julia,  Ropes.^ 


I  The  Julia,  Ropes,  was  an  American  ship,  laden,  at  the  time  of  capture,  with  \ 
cargo  consisting  of  one  hundred  and  one  bales  of  cotton,  ten  hogsheads  of  tobacco,  avi 
a  quantity  of  logwood  and  fustick.  She  sailed  originally  from  Salem,  in  America,  to 
Tonningen,  and  from  thence  to  Rendsburg,  where  part  of  her  cargo  was  delivered,  and 
other  goods  put  on  board.  The  vessel  then  proceeded  through  the  Kiel  Canal,  in  the 
prosecution  of  her  voyage,  to  Wismar,  off  which  port  she  was  captured  by  an  EngliA 
cruiser.  The  court,  i^er  stating  the  facts  of  the  case,  and  the  evidence  by  which  thej 
were  supported,  aaid : 

This  case  differs  from  that  which  came  before  the  court  the  other  day,  where  it  iras 
asserted,  that  the  vessel  was  merely  to  pass  through  the  canal  on  her  way  to  Engiaod. 
The  mere  passing  through  a  canal  leading  to  another  sea,  with  an  intention  of  forwaid* 
ing  the  voyage,  if  held  to  be  illegal,  would  be  an  extension  of  the  law  of  blockade  be- 
yond what  it  has  hitherto  been  carried.  There  may  be  great  inconvenience  attending 
such  a  course  of  navigation,  where  there  are  ports  upon  a  canal  of  this  description,  be- 
cause it  is  obvious,  that  a  vessel  may  take  advantage  of  the  opportunity  to  deposit  her 
cargo  there ;  but  the  evil  must  be  counteracted  by  some  direct  prohibitory  measure. 
To  fix  the  parties  with  an  intention  of  delivering  at  some  of  those  ports,  upon  a  £w^  ^o 
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•  For  the  claimants,  Stoddart  and  Phillimore  contended,  [  *  170  ] 
that  this  being  the  case  of  a  ship  under  license,  it  would  not 
be  subject  to  the  same  consideration  as  the  case  cited  by  the  King's 
Advocate,  which  was  that  of  an  American  vessel,  captured  for  a 
breach  of  the  blockade  imposed  by  the  order  in  council  of  the  7th  of 
January,  1807.     That  the  main  object  of  government  in 
granting  these  licenses,  was  the  encouragement  of  exporta-  [  *  171  ] 
tion  from  this  country,  which  had,  in  this  case,  been  accom- 
plished.    That  the  oil  formed  only  an  insignificant  part  of  the  lading, 
and  that  the  penalty  ought  not  to  be  extended  to  the  ship  and  the 
innocent  parts  of  the  cargo.     That  the  court  had  so  decided. in  the 
case  of  The  Louisa,  Grander,^  where  it  decreed  restitution  of  the  colo- 
nial produce,  and  contented  itself  with  condemning  the  pitch  and 
iron,  which  were  not  within  the  terms  of  the  license. 


ambigaous  in  itself  as  that  of  entering  this  canal,  which  may  be,  and,  I  presume  is,  fre- 
quently used  as  a  mere  canal  of  transit,  would  be  a  very  harsh  application  of  the  law 
of  blockade.    Suppose,  for  instance,  we  were  at  war  with  Sweden  as  well  as  Denmark, 
would  the  passage  of  the  sound  on  that  account  become  illegal,  because  there  are  ene- 
mies on  the  one  side  and  on  the  other,  no  order  having  been  issued  to  prohibit  the 
passage  of  the  sound  ?    Kow,  this  is  a  canal  which  passes  through  the  territories  of  a 
sovereign  with  whom  we  are  at  war,  and  although  force  might  be  appplied  to  compel 
vessels  passing  through  it  to  deliver  their  cargoes  in  his  ports ;  yet  it  does  not  necessa- 
rily follow,  that  it  would  be,  or  that  it  has  been,  so  applied.    I  own,  I  am  so  far  decided 
on  this  point,  that  in  the  case  which  came  before  the  court  the  other  day,  I  was  not 
disposed  to  hold  the  intention  of  passing  through  this  canal  a  violation  of  the  order  of 
the  7th  of  January,  which  does  not  interdict  the  passage  of  this  canal,  but  only  prohi- 
bits all  trade  between  ports  from  which  the  British  flag  is  excluded.    The  present 
case,  however,  has  clearly  nothing  in  common  with  that  of  the  former  day.    This 
American  master  had  certainly  a  right  to  go  to  Rendsburg ;  but  there  he  originates  an 
entirely  new  speculation,  and  is  proceeding  with  a  cargo  from  that  port  to  Wismar. 
The  cotton,  which  is  the  great  bulk  of  t}ie  cargo,  was  taken  on  board  at  Rendsburg, 
and  it  is  the  great  bulk  of  the  cargo  that  will  determine  the  fate  of  the  other  articles. 
Then,  with  respect  to  the  ship.    In  other  cases,  where  a  few  trifling  articles  have  been 
taken  on  board,  the  court  has,  with  a  view  of  mitigating  the  difficulties  of  the  present 
times,  exercised,  if  I  may  so  express  it,  a  kind  of  judidial  connivance ;  but  the  same 
indulgent  considerations  do  not  apply,  where  the  principal  shipment  is  illegal.    Here 
the  cotton  is  the  bulk  of  the  cargo,  and  it  is  impossible  to  separate  the  ship  which  is 
employed  in  carrying  this  unlawful  cargo  from  the  cargo  itself.    The  only  remaining 
question,  therefore,  is  with  respect  to  the  ten  hogsheads  of  tobacco.    Now,  it  is  admit- 
ted, that  the  tobacco  brought  from  Salem  was  landed  at  Kendsburg ;  but  whether  this 
is  any  part  of  the  original  cargo,  non  constat    As  it  is  the  property  of  the  owners  of 
the  ship  employed  in  this  illegal  transaction,  the  court  is  not  bound  to  take  that  bene- 
volent view  of  their  conduct  which  would  incline  it  to  assume  the  fact  for  the  purpose 
of  restitution. 

1  October  25,  1810. 

10* 
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Judgment. 
Sir  William  Scott.  This  ship  was  taken  on  a  voyage  from 
Leith  to  Copenhagen^  with  a  cargo  consisting  of  coals  and  train-oil, 
the  ship  and  cargo  both  belonging  to  the  same  person,  Mr.  Rosen- 
seilde ;  for  it  is  so  represented  by  the  mate,  the  only  person  vrho  is 
acquainted  with  the  transaction.  With  respect  to  the  place  of  ship- 
ment, he  says,  ^Hhat  the  coals  were  put  on  board  in  the  month  of 
April  last,  at  Leith,  and  the  oil  at  Christiansand,  about  eight  days 
before  they  sailed  ;  that  the  coals  consisted  of  one  hundred  and  forty 
tons,  and  the  oil  about  one  hundred  casks."  The  litense  permits  this 
vessel  "  to  export  from  Leith  to  any  port  in  Denmark,  with  liberty  to 
touch  at  Christiansand  for  clearance,  a  cargo  of  coals  and  such  goods 
as  are  permitted  by  law  to  be  exported."  The  ship  sails  then  with 
her  cargo,  or,  at  least,  with  part  of  her  cargo,  from  Leith,  with  per- 
mission to  touch  at  Christiansand  for  one  solitary  purpose,  that  of 
obtaining  a  clearance.  Mr.  Rosenseilde,  the  owner,  was  at  Leith  at 
the  time  when  the  coals  were  put  on  board  ;  and  it  appears,  also,  that 
he  was  at  Christiansand  whilst  the  ship^was  in  that  port.     Whettier 

he  sailed  from  Leith  to  Christiansand  in  this  vessel,  does  not 
[  *172  ]  exactly  appear,  but  the  "fact  is  certain,  that  he  was  present 

on  both  occasions.  He  must,  therefore,  be  deemed  perfectly 
cognizant  of  every  thing  that  has  been  done.  Now,  in  what  maaner 
has  this  transaction  been  conducted  ?  Does  it  bear  upon  the  face  of 
it  the  stamp  and  appearance  of  good  faith,  and  of  an  honest  intention 
to  apply  the  license  to  the  purpose  for  which  it  was  granted  ?  The 
former  master,  who  had  sailed  from  Leith  to  Christiansand,  was 
removed  from  the  ship ;  and  when  I  am  told,  that  he  was  discharged 
on  account  of  sickness,  I  confess  that  I  cannot  help  entertaining  some 
doubts  of  the  truth  of  that  account.  If  this  were  the  real  state  of  the 
case,  it  seems  hardly  possible  that  the  mate  and  the  new  master 
should  be  ignorant  of  the  fact,  and  yet  they  make  no  such  statement 
in  their  depositions.  The  only  evidence  to  which  I  am  referred  for 
the  verification  of  this  particular,  is  the  indorsement  on  ihe  license 
made  by  this  Mr.  Rosenseilde,  the  owner,  who  is  himself  the  author 
of  the  fraud,  if  there  be  fraud  in  the  case.  The  present  master  is  put 
on  board  only  the  day  before  the  vessel  sailed,  and  is  left  in  a  state  of 
entire  ignorance  as  to  the  shipment  of  the  oil  at  Christiansand.  These 
circumstances  give  to  the  case  a  strong  color  of  a  fraudulent  inten- 
tion ;  and,  as  every  thing  passed  with  the  perfect  knowledge  of  the 
owner,  and  was  done  in  his  immediate  presence,  I  must  conclude 
that  the  whole  of  the  cargo  is,  as  the  mate  represents  it  to  be,  his  pro- 
perty, and  that  he  is  responsible  for  the  breach  of  the  license. 

The  next  question  is,  What  is  to  be  the  consequence  of  this  miscon- 
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duct ;  whether  it  is  to  be  visited  with  a  confiscation  of  the  prohibited 
article  only ;  or  whether  the  penalty  is  to  be  further  extended  to  the 
ship  and  remaining  part  of  the  cargo  ?    Why,  it  is  said,  that 
*  the  license  ought  to  be  construed  beneficially  for  the  parties,  [  *  173  ] 
and  that  the  object  of  the  government  in  granting  these 
licenses  is  the  encouragement  of  exportation  from  this  country.     The 
exportation  of  the  produce  and  manufactures  of  this  kingdom  is,  un- 
doubtedly, an  object  of  great  importance  in  the  eyes  of  his  Majesty's 
government ;  but  it  may  be  a  matter  of  serious  injury  to  this  country, 
if  the  commerce  of  the  enemy  is  to  be  carried  on  in  security  under 
the  abuse  of  British  licenses.     The  parties  may  take  heavy  goods 
from  the  ports  of  this  country,  and  then  carry  on  the  coasting  trade  of 
the  enemy  in  more  valuable  articles.     By  such  a  misapplication  of 
licenses,  the  advantages  in  favor  of  the  commerce  of  this  country  would 
be  greatly  overbalanced ;  the  consequences  which  must  ensue  would 
be  mischievous  in  the  extreme.     It  is,  therefore,  the  duty  of  the  ^ourt, 
as  far  as  lies  within  its  power,  to  guard  against  such  fraudulent  appli- 
cation of  licenses.    It  has  been  attempted  to  assimilate  this  case  to 
that  of  The  Louisa,  Grander ;  but,  in  my  opinion,  the  cases  are  very 
dissimilar.    A  license  to  proceed  to  a  port  of  the  enemy  for  the  purpose 
of  trading  in  certain  enumerated  articles,  and  a  license  to  touch  at  a 
hostile  port,  for  the  mere  purpose  of  obtaining  a  clearance,  are  very 
distinguishable,  and  must  be  subject  to  very  different  considerations. 
In  the  case  which  has  been  mentioned,  there  was  a  liberty  of  trading 
in  a  variety  of  articles ;  there  was  likewise  an  absence  of  all.  fraud. 
Here  there  is  a  total  and  essential  departure  from  the  conditions  of 
the  license.     Here  is,  likewise,  abundant  proof  of  fraudulent  inten- 
tion.   From  an  extreme  unwillingness  to  press  upon  the  commerce 
of  the  country,  the  court  did  not,  in  the  former  case,  hold 
•it  to  be  a  fatal  departure  from  the  license  to  take  on  board  [  *  174  ] 
non-enumerated  goods.     You  may  mistake  as  to  the  descrip- 
tion of  goods  enumerated  or  non-enumerated ;  but  here,  where  you 
break  through  the  essential  condition,  where  there  is  a  total  exclu- 
sion of  all  trade,  the  lict  cannot  have  arisen  from  mistake  or  inad- 
vertence.    The  judgment  of  the  court,  in  the  other  case,  therefore, 
furnishes  no  authority  upon  which  the  present  case  is  to  be  decided. 
With  respect  to  what  has  been  said,  as  to  the  hardship  of  suffering 
the  confiscation  of  a  valuable  ship  and  cargo,  merely  because  a  small 
part  of  the  goods  have  been  put  on  board  in  an  irregular  manner,  I 
can  only  say  that  the  present  case  furnishes  no  such  argument.    One 
hundred  casks  of  oil  form  no  small  or  insignificant  part  of  the  cargo 
on  board  this  ship.     I  think,  under  all  the  circumstances,  that  I  do 
not  go  beyond  wljpt  the  strict  justice  of  the  case  demands  from  me, 
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in  pronouncing  for  the  condemnation  of  this  ship  and  the  whole  of 
its  cargo. 


[  *  175  ]     *  Bennet,  Partridge,  otherwise  Younghusband. 

November  4,  1812. 

License  to  American  ship  by  name  to  proceed  to  San  Lncar ;  ship  employed  tarns  oat  to  be 
British  property.  Question  as  to  state  of  San  Lucar.  Order  in  council  respecting  cessa- 
tion of  hostilities  with  Spain.    Bestitution. 

This  was  the  case  of  a  ship,  under  American  colors,  which  had 
been  captured  on  her  outward  voyage  from  London  to  San  Lucar, 
by  af  English  ship  of  war,  the  Rebuff,  and  carried  into  Gibraltar, 
where  she  was  released  by  a  sentence  of  the  Vice- Admiralty  Court 
She  was  again  captured  in  July,  1812,  by  his  Majesty's  hired  armed 
cutter,  the  Earl  Spencer,  whilst  in  the  prosecution  of  her  return  voy- 
age from  San  Lucar  to  London,  laden  with  a  cargo  of  wool  and 
wine.  There  was  a  British  license  on  board  at  the  time  of  capture, 
granted  to  Messrs.  Gordon,  Murphy  &  Co.,  allowing  them  "  to  load 
and  export  a  cargo  of  such  goods  as  are  permitted  by  law  to  be 
exported  on  board  the  American  ship  Bennet,  "Younghusband,  mas- 
ter, of  about  two  hundred  tons  burden,  from  London  to  San  Lucar, 
and  to  import  from  thence  a  cargo  of  wines,  fruit,  liquorice,  quick- 
silver, and  other  Spanish  produce  to  the  port  of  London."  It  ap- 
peared from  the  depositions,  that  Partridge,  the  master  and  part 
owner  of  this  ship,  had  assumed  the  name  and  character  of  Young- 
husband,  the  former  American  master,  for  the  purpose  of  this  voyage; 
and  that  the  ship,  though  sailing  under  American  colors,  was  the 

property  of  himself  and  of  Messrs.  Gordon,  Murphy  &  Co., 
[  *  176  ]  also  British  subjects.     It  appeared,  likewise,  that  she  *  was 

an  American  built  ship,  but  had  beeli  regularly  condemned 
at  Antigua,  and  purchased  by  the  master  for  himself  and  the  other 
part  owners.  A  British  register  had  not  actually  been  procured  for 
this  vessel,  but  the  certificate  of  condemnation  at  Antigua  had  been 
left  at  the  custom-house,  in  London,  in  order  to  obtain  one  on  the 
retarn  of  the  vessel  from  her  present  voyage. 

On  behalf  of  the  captors,  the  Kitiff^s  Advocate  and  Lushington. 
This  ship  and  cargo  are  claimed  as  British  property,  and  can,  there- 
fore, derive  no-  protection  from  the  license  which  js  granted  for  an 
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American  ship.  The  court  has  already  decided  this  point  in  the 
case  of  The  Jonge  Arend,^  where  it  held  a  British  ship  subject  to 
condemnation  for  trading  under  a  license  granted  for  the  importation 
of  certain  articles  on  board  a  neutral  ship.  The  license  in  the  pre- 
sent case  could  have  been  obtained  in  no  other  way  than  by  a 
fraudulent  misrepresentation  of  the  national  character  of  this  vessel ; 
for,  if  the  privy  council  had  been  made  acquainted  with  the  true 
state  of  the  case,  the  license  would  have  been  granted.  San  Lucar 
having  reverted  to  the  permanent  possession  of  the  French,  must  be 
considered  as  strictly  blockaded,  and  consequently  all  vessels  would 
be  liable  to  capture  for  attempting  to  enter  the  port.  Even  if  the 
original  blockade  had  ceased  to  exist,  a  new  blockade  has  been 
imposed  by  the  order  of  December,  1811.  Under  these  circumstances 
it  is  impossible  to  contend  that  the  license  produced  can  enure  to  the 
protection  of  this  vessel. 

*  For  the  claimants,  Arnold  and  Herbert.  This  is  an  [  *  177  ] 
American  prize-ship,  purchased  by  British  merchants,  and 
employed  by  them  in  carrying  on  a  trade  very  beneficial  to  this  coun- 
try. The  real  character  of  the  vessel  was  disguised,  and  she  con- 
tinued to  pass  as  an  American  ship ;  not,  as  has  beenr  represented, 
for  the  purpose  of  imposing  upon  the  British  government;  but  in 
order  to  protect  the  property  in  case  San  Lucar  should  happen  to  be 
in  the  possession  of  the  French  upon  her  arrival  at  that  place.  No 
objection  could  arise  on  the  part  of  the  British. government  to  the 
employment  of  an  English  vessel  in  this  course  of  trade ;  since  a 
communication  with  the  ports  of  Spain  is  allowed  to  all  British  sub- 
jects. San  Lucar  is  not  in  that  state  of  strict  blockade  which  has 
been  represented  by  the  counsel  for  the  captors,  the  blockade,  which 
had  been  imposed  during  the  late  war,  having  been  withdrawn  upon 
the  establishment  of  peace  between  this  country  and  Spain.  By  the 
order  in  council,^  declaring  the  cessation  of  hostilities  against  Spain 
on  the  part  of  his  Majesty,  it  is  declared,  "  that  the  blockade  of  all 
the  ports  of  Spsdn,  except  such  as  may  be  still  in  the  possession  or 
under  the  control  of  France,  shall  be  forthwith  raised."  The  French 
troops  were  not  in  possession  of  San  Lucar  at  the  time  when  this 
order  was  issued,  and  consequently  that  port  ceased  to  be  blockaded. 
It  has  been  suggested,  that  there  was  a  renewal  of  the  blockade  in 
December,  1811 ;  but  upon  reference  to  the  terms  of  the  order  by 
which  the  new  blockade  was  imposed,  it  appears  to  have  been  of  a 
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very  limited  and  partial  nature,  merely  prohibiting  the  admission  of 
certain  articles,  and  there  is  nothing  in  the  evidence  to  show  that 

this  ship  was  laden  with  any  such  prohibited  goods.  No 
[  *  178  ]  fraud  could  have  been  intended  *  against  the  government  of 

this  country,  since  it  appears  from  the  depositions  of  the 
master,  that  the  history  of  the  vessel  was  disclosed,  without  reserve, 
at  the  custom-house ;  and  the  certificate  of  her  condemnation  left 
there  for  the  purpose  of  obtaining  a  British  register.  The  mere  en- 
trance of  the  French  troops  could  not  in  itself  have  the  ejSect  of 
renewing  a  blockade  that  had  ceased  to  have  existence.  Spanish 
property  belonging  to  persons  resident  in  a  part  of  Spain  subject  to 
the  power  and  control  of  the  French,  has  been  restored  by  this  court, 
under  the  order  in  council  of  the  4th  of  July,  1808,  in  the  case  of 
The  Santg.  Anna,  Larrinago.^  It  cannot,  therefore,  be  said,  that  the 
property  of  British  subjects  is  liable  to  confiscation,  for  trading  at  a 
place  in  the  mere  temporary  possession  of  the  enemy.  It  does  not 
even  appear,  with  certainty,  that  the  port  of  San  Lucar  was  under 
the  complete  control  of  the  French.  The  laders  of  part  of  the  cargo 
are  Englishmen,  resident  in  San  Lucar,  which  would  hardly  have 
been  permitted  by  the  enemy,  if  they  had  acquired  the  entire  domi- 
nion of  the  place.  On  thes^  grounds  it  is  submitted,  that  the  claim- 
ants are  entitled  to  restitution. 

The  King's  Advocate  and  Lushington^  in  reply.  The  ship  and 
cargo  have  not  been  brought  within  the  terms  of  the  license,  under 
which  already  alone  the  claimants  could  have  been  entitled  to  the 
restitution  of  their  property,  nor  has  it  ever  been  decided  that  British 
subjects  are  at  liberty  to  trade  with  ports  in  the  possession  of  the 
enemy.  A  question  has  been  raised  in  the  courts  of  common  law,  as 
to  the  legality  of  the  trade  carried  on  by  British  merchants  with  Lis- 
bon and  Oporto,  whilst  in  the  possession  of  the  French  forces,  and 

though  the  point  has  not  hitherto  been  finally  decided,  yet 
[  *  179  ]  the  *  opinion  of  those  courts  appeared  to  incline  against  the 

legality  of  the  trade. 

Judgment.     November  6th. 

Sir  W.  Scott.     This  ship  was   taken  under   American   colors, 

on  a  voyage  from  San  Lucar  to  London.     She  was  sailing  with  a 

license   on   board,   permitting   Messrs.    Gordon,  Murphy  &  Co.  to 

export  a  cargo  from  London  to  San  Lucar,  on  board  the  American 


1  Edwards'  Rep.  180. 
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ship  Bennet,  Younghusband,  master,  and  to  import  from  thence  a 
cargo  of  wines  and  other  Spanish  produce  to  the  port  of  London. 

It  is  necessary  to  consider,  in  the  first  place,  what  was  the  state  of 
San   Lucar  at  the  time  when  this  transaction  took  place.     The  last 
order  in  council  made  with  respect  to  that  port,  prohibits  the  admis- 
sion of  certain  articles  therein  enumerated  ;  but  with  goods  of  every 
other  description,  the  ships  of  America,  and  of  all  neutral  nations, 
"were  at  perfect  liberty  to  enter.     It  is,  therefore,  I  think,  clearly  esta- 
blished, that  the  port  of  San  Lucar  was  placed  under  a  qualified 
blockade  only ;  and,  unless  it  can  be  shown,  that  this  ship  carried 
prohibited  goods  on  her  outward  voyage,  the  transaction  in  which 
she  was  engaged  must  be  considered  entirely  innocent.     That  she 
was  not  laden  with  any  of  the  articles  excepted  in  the  order  of  coun- 
cil may  fairly  be  inferred  from  the  custom-house  clearance,  which  she 
obtained  in  this  country,  and  likewise  from  the  circumstance  of  her 
having  been  captured  on  her  outward  voyage,  and  restored  at  Gibral- 
tar. .   The  vessel,  it  appears,  had  been  taken  by  an  English  ship  of 
-war.  The  Rebuff,  and  carried  into  Gibraltar,  where  she  was  released 
by  a  sentence  of  the  Vice- Admiralty  Court.     The  question 
before  the  court  must  have  *  been  precisely  the  same  as  [  *  180  ] 
that  now  made  here,  namely,  whether  the  voyage  was  legal 
or  illegal  ?  so  that  the  question  which  I  am  now  called  upon  to  de- 
cide, is  already  res  adjudicata.      The    Vice- Admiralty    Court  pro- 
nounced a  sentence  of  restitution,  having  a  knowledge  of  all  the  cir- 
cumstances now  brought  to  the  notice  of  this  court,  for  if  the  ship 
was  engaged  in  any  illegal  transaction,  the  illegality  was  at  that  time 
consummated.     The  question  has  already  been  determined  by  a  com- 
petent tribunal,  from  which  no  appeal  lies  to  this  court,  and  this  pre- 
vious determination  might,  I  think,  have  been  opposed  with  success, 
as  a  bar  to  any  inquiry  in  this  place.     But  if  I  am  to  look  into  the 
circumstances  attending  the  outward  voyage,  I  must  say,  that  I  con- 
cur entirely  in  opinion  with  the  judge  of  the   court   at  Gibraltar 
respecting  the  legality  of  this  transaction. 

The  ship  sailed  with  American  documents,  and  under  American 
colors  ;  but  it  appears  that  she  had  English  colors  also  on  board, 
and  that  she  is,  in  fact,  British  property,  having  been  regularly  con- 
demned as  prize,  and  purchased  by  British  owners,  though  she  had 
not  yet  obtained  a  British  register.  That  w^as  a  matter  in  abeyance 
when  she*sailed  from  this  country,  and,  I  presume,  continues  to  be  so 
up  to  the  present  time.  Having  put  into  Cadiz,  in  distress,  the 
master  applied  for  assistance  to  the  American  consul,  who  obtained 
possession  of  the  ship's  papers,  and  afterwards  refused  to  deliver 
them  up.     Now,  it  has  been  contended,  that  this,  being  a  British  ship. 
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application  ought  not  to  have  been  made  for  the  license  as  for  an 
American  ship.  Non  constcU  that  the  application  was  so  made:  the 
petition  to  the  privy  council  for  the  license  is  not  before  the  conrt; 

so  that  it  is  impossible  to  say  what  might  be  the  nature  of 
[  *  181  ]  the  application  there  made.    *  The  fact,  that  the  ship  had 

become  the  property  of  British  subjects,  does  not  appear  io 
have  been  dissembled.  The  oflScers  of  the  customs  were  put  into 
full  possession  of  all  the  circumstances.  The  certificate  of  condemna* 
tion,  which  the  master,  in  his  deposition,  calls  the  "  Certificate  of 
Freedom,"  was  produced  at  the  custom-house,  and  left  there  for 
the  purpose  of  obtaining  a  British  register.  It  is  impossible,  there- 
fore, to  say,  that  the  assumption  of  the  American  character  was 
for  the  purpose  of  concealment  and  of  fraud  upon  the  British  govern- 
ment; the  disguise  must  have  been  assumed  for  the  purpose  of 
gaining  admission  at  San  Lucar,  on  account  of  that  part  of  Spain 
being  in  a  state  of  war  with  this  country,  if  so  to  be  considered. 
Nothing  is  proved,  or  even  alleged,  against  the  conduct  of  the  parties 
with  respect  to  any  breach  of  the  revenue  laws  of  this  country :  on 
the  contrary,  every  part  of  the  transaction  is  brought  to  the  know- 
ledge, and  the  ship  sails  with  the  permission,  of  that  branch  of 
the  government  which  is  intrusted  with  the  administration  of 
those  laws.  It  has  been  strongly  urged,  in  argument,  that  British 
subjects  are  not  at  liberty  to  enter  the  port  of  San  Lucar  for  the 
purposes  of  trade,  because  that  place  is  now  under  the  dominion 
of  France,  and  must,  therefore,  be  considered  as  forming  part  of  the 
territory  of  the  enemy.  That  part  of  Spain  in  which  San  Lucar  is 
situated  stands,  indeed,  on  a  peculiar  footing  with  respect  to  its  con- 
nection with  this  country.  But  the  terras  which  are  used  in  the 
order  of  council,  issued  by  the  British  government,  declaring  the  ces- 
sation of  the  war  against  Spain,  are  large  and  sweeping  —  "All 
hostilities  against  Spain  are  immediately  to  cease.     The  blockade  of 

all  the  ports,  except  such  as  may  be  still  in  the  possession 
[  •182  ]  or  under  *the  control  of  France,  are  to  be  forthwith  raised. 

All  ships  and  vessels  of  Spain  are  to  have  free  admission 
into  the  ports  of  his  Majesty's  dominions  as  before  the  present  hos- 
tilities. Words  cannot  convey  a  more  general  and  unlimited  declara- 
tion of  peace  and  amity.  I  do  not,  however,  mean  to  lay  it  down, 
without  any  restriction,  that  British  subjects  are  at  liberty  to  trade 
with  Spanish  ports  in  the  possession  of  French  troops,  unless  under 
the  inspection  and  with  permission  of  their  own  government ;  that 
would  be  going  too  far.  But  it  has  been  the  practice  of  all  times  to 
assume  disguise  for  the  purpose  of  imposing  upon  enemies.  This 
is  not  to  be  described  as  a  matter  of  innovation ;  the  practice  is  as  old 
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as  the  records  of  this  or  of  any  other  court.  European  states,  when 
in  declared  hostility  with  each  other,  stand  in  need  of  commodities 
which  can  only  be  obtained  from  countries  in  the  possession  of  their 
enemies;  and  ships  have,  in  all  times,  been  permitted  to  assume  dis- 
guise for  the  purpose  of  supplying  such  necessities.  It  is  no  new 
doctrine,  that  hostile  states  procure  from  each  other's  territories  such 
commodities  as  are  essential  to  their  welfare,  and  that  although 
the  vessels  belonging  to  the  respective  belligerents  are  not  permitted 
to  enter  the  ports  of  their  enemy  for  the  purposes  of  trade,  yet  such 
vessels,  under  the  disguise  of  neutrals,  or  of  allies,  have  constantly 
obtained  admission.  On  these  grounds,  I  am  of  opinion,  that  this 
capture  cannot  be  maintained ;  and  I  pronounce  for  the  restitution  of 
this  ship  and  cargo  on  payment  of  the  captor's  expenses. 


•  The  Dankbaarheit,  Forbeck.  [  *  183  ] 

Noyember  6, 1812. 

License  for  a  neutral  yessel  will  not  enure  to  the  protection  of  an  enemy's  yessel.    Cargo*, 
if  belonging  to  British  subjects,  not  impUcated  in  the  fraud,  protected. 

This  was  the  case  of  a  ship  under  Prussian  colors,  laden  with  a 
cargo  of  cheese,  and  captured  on  a  voyage  from  Amsterdam,  with  an 
asserted  destination  to  the  port  of  Leith.  The  ship  and  cargo  were 
claimed  as  protected  by  a  British  license  on  board,  which  was  granted 
for  the  Prussian  vessel.  The  Minerva,  Hayes,  master ;  and  the  ques- 
tion was,  whether  a  license  so  granted  would  enure  to  the  protection 
of  this  Danish  vessel,  which  had  been  substituted  for  the  Prussian 
vessel  named  in  the  license.  There  was  also  a  further  question 
respecting  the  fate  of  the  cargo,  in  case  the  ship  should  be  held  liable 
to  condemnation. 

The  Kingfs  Advocate  and  Addams^  for  the  captors,  contended —  That 
a  gross  fraud  had  been  committed  in  the  application  of  the  license, 
which  was  granted  for  a  neutral  vessel,  by  name,  and  had  been 
employed  with  a  view  of  protecting  the  enemy's  flag.  That  this 
Danish  ship  had  been  in  the  habit  of  trading  betweeii  Amsterdam 
and  the  port  of  Bergen,  and  that  her  destination  to  Leith,  on  the  pre- 
sent voyage,  was  by  no  means  certain.  That  no  doubt  could  be 
entertained  as  to  the  condemnation  of  the  ship  itself,  and  that  the 
penalty  must  extend  to  the  cargo  likewise,  unless  it  could  be  shown 
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that  the  parties  to  whom  it  belonged  were  ignorant  of  the  abuse 
which  had  been  practised.  That  the  bills  of  lading  and  the  manifest 
were  false  with  respect  to  the  name  of  the  ship  and  of  the  master, 

and  that  the  laders  of  the  cargo  must  have  been  cognizant 
[  *  184  ]  of  the  fraud,  *  since  counterparts  of  these  instruments  were 

left  in  their  possession,  at  Amsterdam.  That  these  circum- 
stances must  be  held  sufficient  to  aflfect  them  with  a  knowledge  of 
the  fraud,  and  consequently  to  enure  to  the  condemnation  of  the 
cargo.  , 

Jenner  and  Lushington^  for  the  claimants  of  the  ship,  argued — 
That  the  clause  in  the  license,  "  to  whomsoever  the  property  may 
belong,"  would  afford  protection  to  an  enemy's  ship.  That  licenses 
are  frequently  granl^  to  Danish  as  well  as  to  Prussian  ships ;  and 
that  it  is  a  matter  oi  indifference  to  the  British  government  what 
the  national  character  of  the  vessel  may  be,  provided  the  essential 
conditions  of  the  license,  as  to  the  quality  and  quantity  of  the  goods, 
are  <^omplied  with.  That  the  court  has  decreed  the  restitution  of 
property  under  similar  circumstances,  in  the  case  of  Job,  Krons,^ 
where  the  ship  was  described  in  the  license  as  Swedish,  but  was,  in 
fact,  Russian  property.  That  no  fraud  could  have  been  intended  in 
the  present  case,  since  the  papers  were  originally  prepared  for  the  in- 
dividual ship  named  in  the  license,  and  all  the  circumstances  of  the 
transaction  had  been  disclosed  without  reserve  by  the  master.  That 
the  Prussian  ship,  The  Minerva,  having  been  detained  by  the  vio- 
lence of  the  French  government,  the  parties  had  innocently  substi- 
tuted this  vessel,  and  were,  therefore,  entitled  to  restitution. 

Bvo'ndby  and  Sloddart^  for  the  claimants  of  the  cargo,  contended  — 

That  the  laders  had  acted  with  entire  good  faith,  and  had  complied, 

as  nearly  as  circumstances  would  permit  them  to  do,  with  the  terms 

of  the  license.     That  the  identical  cargo  prepared  for  the 

[•  185  ]  *  Pru&sian  ship.  The  Minerva,  had  been  put  on  board  this 

ship,  because  the  former  was  not  permitted  to  clear  out  from 

the  Texel  for  this  country.     That  no  doubt  could  exist  as  to  the  real 

destination  of  this  cargo  to  the  ports  of  this  kingdom.     That  if  the 

fraud  had  been   practised  in  the  substitution  of  this  ship  for   the 

other,  non  constat  that  the  owners  of  the  cargo,  whoever  they  may  be, 

were  parties  to  the  fraud.     That  in  the  case  of  The  Vrow  Cornelia, 

Dykstra,2  a  liQcnse  to  bring  a  cargo  in  one  vessel,  was  held  sufficient 

to  protect  the  same  cargo  shipped  on  board  two  vessels.     The  court 
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there  said,  "  The  quantity  the  government  looked  to ;  that  is  the 
matter  to  be  considered ;  and  if  the  quantity  in  two  ships  is  only 
equal  to  what  might  have  come  in  one,  where  is  the  fraud  ?  If  you 
do  not  prove  that  the  quantity  has  exceeded  the  intention  of  the 
grantor,  you  prove  nothing."  That  in  the  present  case  the  quantity 
had  not  been  exceeded,  the  cargo  consisting  of  the  very  same  goods 
which  had  been  prepared  for  the  other  ship,  and  that  the  claimants 
were  entitled  to  the  same  lenient  rule  of  interpretation. 

The  King's  Advocate  and  Adams^  in  reply.     The  protection  which 
has  been  set  up  for  this  ship,  under  the  clause  of  the  license,  "  to 
whomsoever  the  property  may  belong,"  can  be  of  no  avail.     Those 
words  have  always  been  construed  to  apply  to  the  cargo  only ;  and 
it  is  impossible  to  put  a  different  consiiuction  upon  them  in  this 
case,  on  account  of  the  clause  immediately  preceding,  by  which  the 
parties  are  expressly  limited  to  the  use  of  this  Prussian  ship.  The 
Minerva.    The  case  of  The  Job,  Krons,  is  very  distinguishable  from 
that  now  before  the  court.     That  was  the  case  of  a  vessel 
avowedly  Finnish  property,  to  which  a  license  *  was  granted  [  *  186  ] 
by  name,  but  with  an  erroneous  description  of  her  national 
character,  occasioned  solely  by  the  recent  transfer  of  Finland  to  Rus- 
sia.    The  other  case  which  has  been  mentioned.  The  Vrow  Cornelia, 
differs  also  materially  from  the  present  case.     There,  the  cargo  had 
been  actually  purchased  by  the  British  merchants,  who  could  not 
withdraw  from  the  transaction  without  the  total  loss  of  their  goods. 
Being  unable  to  make  use  of  the  individual  ship  for  which   the 
license  was  granted,  they  came  as  near  as  they  could  to  the  terms  of 
the  license,  and  employed  other  neutral  vessels.     In  that  case,  there 
w^as  also  an  absence  of  all  fraud.     Here  a  hostile,  not  a  neutral  ship, 
is  substituted,  and  the  business  is  conducted  throughout  in  a  fraudu- 
lent manner;  the  name  of  the  vessel  and  of  the  master  being  changed, 
for  the  purpose  of  avoiding  British  capture. 

Judgment. 
Sir  W.  Scott.  This  ship  was  taken  on  a  voyage  from  the  Texel 
to  Leith,  and  was  documented,  at  the  time  of  capture,  as  the  Prus- 
sian ship,  The  Minerva,  commanded  by  a  Prussian  master.  Upon 
inquiry,  it  turns  out  that  she  has  no  pretensions  to  that  appellation, 
but  is  Danish  property,  having  every  character  of  a  Danish  vessel, 
and  that  the  master  is,  in  fact,  a  Dane,  assuming  the  name  of  the 
former  Prussian  master.  A  protection  is  set  up  for  this  ship  and 
cargo,  under  a  British  license  permitting  the  importation  of  certain 
enumerated  articles  from  Amsterdam  to  the  port  of  Leith,  on  board 
the  Prussian  ship  Minerva,  Hayes,  master. 
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The  question  is,  whether  it  is  in  the  power  of  the  court  to  apply 

this  license,  so  granted,  to  the  protection  of  this  Danish 
[  •  187  ]  ship,  with  this  Danish  master  on  •board.     I  need  not  repeat 

what  I  have  so  often  stated,  the  anxious  wish  of  this  court 
to  relieve,  as  much  as  possible,  the  difficulties  under  which  the  com- 
merce of  the  world  now  labors,  and  to  apply  the  most  favorable  con- 
sideration to  the  construction  of  license  cases.  At  the  same  time, 
it  is  necessary  to  be  remembered  that  the  court  possesses  the  mere 
power  of  interpretation ;  that  it  must  confine  itself  to  a  reasonable 
explanation  of  the  terms  made  use  of,  and  cannot  alter  or  dispense 
with  conditions  considered  as  essential  by  the  government  granting 
the  license.  If  the  court  assumes  the  power  of  extension  by  favora- 
ble interpretation,  it  does  so  only  where  there  is  a  total  absence  of 
mala  fides,  and  where  unavoidable  obstacles  have  been  thrown  in  the 
way  of  an  exact  compliance  with  the  terms  prescribed.  Where 
there  has  been  a  want  of  good  faith,  or  a  departure  from  the  tarms 
beyond  the  necessity  thus  imposed,  the  court  has  not  felt  itself  called 
upon  to  mitigate  the  penalties  incurred  by  such  a  deviation. 

"With  respect  to  fundamental  conditions,  without  meaning  to  lay 
down  any  very  precise  rules,  I  may  venture  to  state  that  the  court  is 
not  in  the  habit  of  considering  it  a  very  essential  deviation,  if  the 
ships  of  other  countries  than  those  designated  in  the  license  have 
been  employed,  provided  the  different  countries  had  the  same  politi- 
cal bearing  towards  this  kingdom.^  If  Prussia  and  Denmark  stood 
in  the  same  relative  situation,  with  respect  to  Great  Britain,  licenses 
would  be  granted  to  the  vessels  of  either  country  with  equal  facility. 
But  the  court  has  never  gone  the  length  of  holding  it  to  be  a  matter 
of  indifference  to  substitute  a  ship  belonging  to  a  country  at  war  for 

a  neutral  ship,  at  the  will  and  pleasure  of  the  holder  of  the 
[  •  188  ]  license.    *  Many  reasons  may  induce  government  to  grant 

licenses  to  neutral  ships,  where  it  would  not  bestow  the 
same  indulgence  upon  ships  belonging  to  the  enemies  of  the  coun- 
try. I  know  that  his  Majesty's  government  has  sometimes  granted 
licenses  for  enemies'  vessels;  but,  because  licenses  have  been  so 
granted  at  particular  times,  does  it  therefore  follow  that  they  would 
be  granted  all  times  ?  I  cannot  take  upon  myself  to  say  that  the 
crown  would  not,  in  the  present  case,  have  granted  a  license  for  this 
very  Danish  ship ;  nor  can  I,  upon  the  other  hand,  venture  to  say 
that  it  would  have  done  so.  There  may  be  reasons  inducing  the 
government  to  grant  licenses  to  Danish  ships  at  one  time,  which  do 
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not  exist  at  another.  In  the  case  which  has  been  cited  of  The  Job, 
when  the  court  held  that  a  license  granted  for  a  Swedish  vessel  would 
enure  to  the  protection  of  a  Russian  vessel,  those  countries  approach- 
ing much  nearer  to  the  same  relative  state  towards  this  country  than 
Prussia  and  Denmark  do  at  this  time. 

It  does  not  appear  exactly  when  this  ship  arrived  at  Amsterdam. 
She  had  plunged  herself  into  difficulties  by  entering  that  port,  and  it 
might  be  a  great  object  with  the  owners  to  extricate  her  from  her 
state  of  confinement.     In  all  probability  they  were  extremely  desi- 
rous of  obtaining  for  her  an  exit  from  that  port,  at  the  time  when 
application  was  made  for  this  license.     Mr.  Clark,  in  the  special  affi- 
davit which  is  annexed  to  the  claim,  says  that  "  he  received  orders 
and  directions  firom  Mr.  Smelt,  his  correspondent  at  Amsterdam,  to 
apply  to  his  Majesty's  government  for  a  license  to  protect  the  Prus- 
sian vessel  Minerva,  Hayes,  master,  with  a  cargo  of  cheese,  from 
Amsterdam  to  Leith."     It  appears,  therefore,  that  the  appli- 
cation *  for  this  license  originated  at  Amsterdam.     Mr.  [  *  189  ] 
Clark  goes  on  to  say  that,  "in  pursuance  of  such  orders 
and  directions,  he  applied  for  and  obtained  his  Majesty's  license,  for 
the  protection  of  the  said  ship  and  cargo,  dated  on  or  about  the  28th 
day  of  May  last,  and  forwarded  the  same  to  his  said  corresjpondent, 
and  who,  he  believes,  duly  received  the  same ;  and  he  further  made 
oath  that  he  had  been  informed  and  believes,  that  on  account  of 
various  impediments  imposed  by  the  enemy  to  a  trade  with  this 
country,  the  said  Prussian  vessel,  Minerva,  could  not  obtain  a  French 
license,  and  without  such  license  was  not  pennitted  to  take  on  board 
the  said  cargo  for  this  country."     Now  it  could  be  no  secret  that 
the  enemy  discouraged,  as  much  as  possible,  all  intercourse  with 
Great  Britain,  and  that  no  vessel  would  be  allowed  to  clear  out  from 
the  Texel,  which  openly  avowed  a  destination  to  the  ports  of  this 
kingdom.    Mr.  Clark  further  says  "  that  Danish  vessels  were  allowed, 
by  the  French  laws,  to  trade  from  France  or  Holland  to  ports  of  their 
own  country,  and,  in  consequence  thereof,  his  said  correspondent 
engage'd  the  said  Danish  ship,  Dankbaarheit,  to  take  on  board  the 
said  cargo  of  cheese,  being,  as  he  verily  believes,  the  identical  cargo 
so  as  aforesaid  intended  to  have  been  shipped  on  board  the  said 
Prussian  vessel,  Minerva,  and  to  convey  the  same  to  Leith,  under 
the  protection   of   his   Majesty's   aforesaid   license;   and,  in   order 
effectually  to  deceive  the  enemy,  obtained  a  simulated  clearance  for 
Fahrsund."     Why,  that  does  not  apply  to  this  ship  in  particular. 
The  Prussian  vessel  might  have  cleared  out  for  a  port  of 
her  own  country  as  well  as  the  Danish  vessel.     It  *  could  [  *  190  ] 
have  been  no  more  a  matter  of  dijQBlculty  with  one  ship  than 
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with  the  other  to  obtain  an  eadt.  In  this  manner  either  of  them 
might,  with  equal  facility,  have  taken  a  false  clearance.  The  neces- 
sity, therefore,  which  is  held  forth  of  employing  a  Danish  vessel  by 
no  means  satisfies  the  judgment  of  the  court.  The  account  given  in 
this  affidavit  confirms  me  in  the  opinion  which  I  had  formed,  that 
there  was  no  such  ship  as  the  Prussian  ship.  The  Minerva ;  and  that 
the  representation  which  has  been  made  respecting  this  transaction 
is,  from  the  beginning,  a  factitious  and  fabricated  "history.  The  dia^ 
guise,  too,  it  must  be  pbserved,  is  continued  longer  than  was  neces- 
sary for  the  purpose  of  imposing  upon  the  enemy,  and  in  a  quarter 
where  it  was  not  at  any  time  necessary  for  such  a  purpose.  It  is 
indorsed  upon  the  license,  which  was  not  to  meet  the  eye  of  the 
enemy ;  it  could  not,  therefore,  have  been  intended  as  a  fraud  upon 
the  French  government,  but  upon  this  country.  The  scheme  was,  I 
am  persuaded,  to  extricate  the  ship  from  its  confinement,  under  this 
disguise,  in  order  to  get  her  back  in  safety  to  the  port  of  her  owneia. 
I  think,  therefore,  that  there  has  been  a  fraudulent  application  of  the 
license  to  this  vessel ;  that  the  intention  of  the  parties  was  fraudu- 
lent from  the  beginning,  when  Mr.  Clark  was  originally  directed  by 
his  correspondent  at  Amsterdam  to  apply  to  the  privy  council  fot 
this  license.  Mr.  Smelt  does  every  thing  in  his  power  to  persuade 
the  government  of  this  country  that  a  Prussian  ship  was  employed 
in  the  conveyance  of  this  cargo.  He  makes  no  disclosure  as  to  any 
difficulties  that  had  arisen  with  respect  to  the  execution  of  the  ori- 
ginal plan,  and  of  the  necessity  of  pursuing  another  course; 
[  *  191  ]  but  appearances  *  were  to  be  held  out  as  of  a  Prussian  ship, 
when  she  arrived  in  this  country.  I  have  no  hesitation  in 
pronouncing  the  liability  of  this  ship  to  condemnation. 

With  respect  to  the  other  part  of  the  question,  in  what  manner  the 
proprietors  of  the  cargo  shall  be  affected  by  the  conclusion  at  whidi 
the  court  has  arrived  :  that  must  depend  upon  how  far  they  are  im- 
plicated in  the  fraud  which  has  been  practiced.  Now,  there  certainly 
is  very  strong  reason  to  suppose,  that  the  cargo  belongs  to  merchanl^ 
at  Amsterdam  ;  for  Clark  says,  that  he  received  instructions  from  his 
correspondent  at  Amsterdam  to  apply  for  the  license.  Who  is  the 
contriver  and  manager  of  this  fraud  ?  Why,  Mr.  Smelt,  of  Amster- 
dam. What  says  the  master  in  his  depositions  ?  To  the  twenty- 
seventh  interrogatory  he  says,  "that  the  manifests  and  bills  of  lading 
of  the  said  ship's  cargo,  which  were  found  on  board,  were  delivered 
to  this  deponent  by  Mr.  Smelt,  the  lader  of  part  of  the  said  ship's 
cargo  at  Amsterdam,  to  be  made  use  of  as  belonging  to  the  said  ship, 
but  which  were,  as  this  deponent  believes,  belonging  to,  or  procured 
for,  some  other  vessel."    The  whole  contrivance,  then,  and  scheme  of 
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this  transaction,  originates  at  Amsterdam ;  and  the  probability  is, 
that  the  cargo  is  the  property  of  merchants  resident  in  that  place.  At 
the  same  time  it  is  possible,  that  there  may  be  English  interests 
engaged  in  this  speculation.  That  the  property  belongs  to  subjects 
of  the  enemy,  is  not  fully  and  conclusively  established  :  it  is  matter 
of  strong  suspicion  only,  and  the  fact  may  turn  out  to  be  otherwise. 
I  am  not  willing  to  exclude  the  parties  from  an  opportunity  of  show- 
ing this  to  be  the  case,  and  that  they  were  not  privy  to  the  fraudulent 
substitution  of  this  Danish  ship  for  the  Prussian  ship  desig- 
nated in  the  license.  *  K  these  facts  shall  be  proved  to  the  [  *  192  ] 
satisfaction  of  the  court,  I  will  give  them  the  benefit  of  that 
very  favorable  rule  upon  which  this  court  has  been  in  the  habit  of 
acting ;  that  where  the  enemies'  shipper  has  been  guilty  of  a  fraud,  the 
interests  of  the  British  merchants,  not  parties  to  the  fraud,  shall  not 
be  affected.  Upon  these  grounds  I  now  pronounce  the  condemnation 
of  the  ship  and  the  freight,  but  direct  the  case  to  stand  over  as  to  the 
cargo. 


The  Charlotte  Caroline,  Ader. 

December  9,  1812. 

Salrage,  right  of,  on  recaptare,  not  extingnished  by  subsequent  capture  and  condemnation 
in  an  enemy's  port,  where  the  sentence  condemning  the  property  is  oyemiled  by  an  order 
of  release  from  the  sovereign  power  of  the  state. 

This  ship,  under  Swedish  colors,  laden  with  a  cargo  of  iron  and 
deals,  on  a  voyage  from  Stockholm  to  Dublin,  in  the  month  of  June, 
1810,  was  boarded  off  Moen  Island,  in  the  Baltic,  by  a  Danish  row- 
boat,  and  afterwards  by  his  Majesty's  cutter  Cheerful,  Lieutenant 
George  T^od,  commander,  and  placed  under  the  protection  of  the 
convoy  from  Darshead  to  England,  the  master  being  put  in  posses- 
sion of  his  ship  on  granting  a  certificate,  that  she  had  been  recaptured 
from  the  Danes  by  The  Cheerful.    The  ship  did  not  arrive  at  Dublin, 
the  port  of  her  destination,  till  the  month  of  November,  1811,  having, 
in  the  mean  time,  been  captured  a  second  time  by  the  Danes,  and 
carried  into  Copenhagen,  where  the  vessel  and  cargo  had  been  con- 
demned for  sailing  under  British  convoy,  but  were  subsequently 
restored  by  an  order  from  the  King  of  Denmark. 

•  JuDGBfBNT.  •  [  *  193  ] 

Sir  William  Scott.     This  case  arises  upon  the  asserted 
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capture  and  recapture  of  this  Swedish  ship  and  cargo,  and  the  ques- 
tion to' be  decided,  in  the  first  place,  is,  whether  any  right  to  salvage 
has  been  acquired ;  and,  secondly,  whether,  if  acquired,  it  has  not 
been  discharged  by  circumstances  which  have  since  occurred. 

The  suit  commenced  by  the  arrest  of  the  ship  at  Dublin,  long  after 
the  facts  happened ;  it  appearing  that  the  vessel  which  effected  the 
recapture,  if  it  was  a  recapture,  had  quitted  possession,  and  suffered 
her  to  proceed  on  her  voyage.  No  depositions  were  taken,  (nor,  in- 
deed, could  they,  under  the  circumstances,  have  been  taken,)  but  ao 
affidavit  was  made  by  the  acting  master  of  his  Majesty's  ship  The 
Cheerful,  wherein  he  deposes,  "  that  about  half-past  seven  o'clock  in 
the  morning  of  the  25th  day  of  June,  1810,  the  said  cutter.  Cheerful, 
being  on  a  cruise  off  Moen  Island,  in  the  Baltic,  a  brig  was  observed 
at  a  considerable  distance,  under  Swedish  colors,  and  a  Danish  row- 
boat  in  the  act  of  boarding  her ;  that  all  sail  was  immediately  set  on 
The  Cheerful,  in  chase,  and  the  weather  being  then  calm,  the  sweeps 
were  all  manned,  and  all  sail  being  likewise  set  on  the  said  brig,  in 
order  to  escape,  two  of  The  CheerfuPs  boats  were,  about  eight  o'clock, 
manned  and  armed,  and  sent  in  chase  of  the  said  brig,  under  the  com- 
mand of  the  deponent ;  that  about  half-past  twelve  the  boats  arriving 
within  pistol  shot,  commenced  firing,  upon  which  the  row-boat  poshed 
off,  and  made  her  escape,  carrying  with  her  the  men  she  bad  put  on 
board  the  said  brig,  and  the  deponent,  on  boarding  the  brig,  found  two 

pistols  and  four  cutlasses  on  the  gang-way,  which  the  enemy 
[  *  194  ]  bad  *  left  behind  ;  and  the  deponent  further  saith,  that,  on 

examining  the  papers  of  the  said  brig,  he  found  she  was 
called  The  Charlotte  Caroline,  J.  N.  Arden,  master,  on  a  voyage  from 
Stockholm  to  Dublin,  with  a  cargo  of  iron  and  deals ;  that  the  depo- 
nent then  carried  her  down  to  The  Cheerful,  and  took  the  master  on 
board,  with  his  papers,  where  a  copy  of  the  manifest  yras  taken,  and 
the  said  master  granting  a  certificate  respecting  the  capture  and  re- 
capture of  the  said  brig,  he  was  again  put  in  possessiontof  her,  and 
The  Cheerful  convoyed  her  that  same  evening  to  Dars-head,  where 
she  joined  the  convoy  just  then  proceeding  to  England."  The  certi- 
ficate granted  by  the  Swedish  master  with  respect  to  the  capture  and 
recapture  of  this  brig,  is  in  these  terms :  «  These  are  to  certify,  that 
the  brig  Charlotte  Caroline,  under  my  command,  was  captured  by  a 
Danish  privateer  off  Moen  Island,  at  half-past  seven  o'clock,  A.  M, 
of  this  date,  and  detained  by  the  said  privateer  till  half-past  twelve, 
P.  M.,  of  the  same  date,  when  she  was  recaptured  by  the  boats  of  his 
Britannic  Majesty's  cutter.  Cheerful,  Lieutenant  George  Wood,  com- 
mander." This  certificate  is  in  the  English  language,  and  is  signed 
by  the  master  himself.     Now  this  iaprimd  facie  evidence  of  a  recap- 
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tare.     It  contains  a  direct  acknowledgment,  that  the  abandonment 
of  this  vessel  by  the  enemy,  was  occasioned  through  the  terror  of 
approaching  force,  and,  unless  the  instrument  be  in  any  way  falsified, 
is  quite  sufficient  to  constitute  a  case  of  recapture.    At  the  bottom  of 
this  document  is  a  passage  written,  I  presume  in  the  Swedish  lan- 
guage, not  in  direct  terms  contradicting  the  facts  to  which  the  master 
had  put  his  signature,  or  asserting  that  the  certificate  of^  re- 
capture was  signed  by  compulsion,  but  merely  stating,  *that  [  *  195  ] 
the  Danish  privateer  inspected  the  papers,  and  then  left  the 
ship;  and  that  the  English  cutter  came  and  convoyed  her.     The 
master  made  a  protest,  in  which  he  asserts,  that  <'  he  was  obliged  to 
sign  a  document."     Now  I  must  say,  that  in  my  opinion,  it  is  much 
to  the  disadvantage  of  that  protest,  that  it  was  not  made  immediately 
on  his  arrival  at  a  port  in  Denmark.    If  the  master  had  any  complaint 
to  make,  of  being  compeUed  to  sign  and  leave  such  a  paper  with  the 
English  officer,  it  was  his  duty  to  have  taken  the  first  opportunity  of 
putting  the  facts  upon  record.     But  it  is  not  till  after  his  arrival  at 
Dublin,  and,  I  presume,  not  until  this  demand  of  salvage  was  made, 
that  he  thought  proper  to  make  this  protest,  stating  compulsion  to 
have  been  used.     The  master  could  not  be  ignorant  of  the  contents 
of  the  certificate  which  he  had  signed  off  the  island  of  Moen  ;  for  it 
appears,  that  he  has  a  knowledge  of  the  English  language,  having 
made  bis  affidavit  of  the  Sth  of  January  last,  without  the  aid  of  an 
interpreter.     The  account  given  in  the  protest  is,  that  he  was  pro- 
ceeding from  Stockholm  to  Dublin  with  a  cargo  of  iron  and  deals, 
and  that  "nothing  material  occurred  until  the  24th,  on  which  day, 
having  got  in  between  Kerens  and  Copenhagen,  with  the  wind  at 
south-west,  he  was  hailed  by  his  Britannic  Majesty's  ship  Standard, 
of  seventy-four  guns,  stationed  off  the  Sound,  and  immediately  after 
a  boat  from  that  ship  was  sent  alongside,  the  officer  on  board  of 
which  said,  that  the  appearer  should  not  pass  the  Sound  with  his 
vessel;  in  consequence  of  which,  he,  the  appearer,  proceeded  on  board 
the  said  ship,  to  know  the  reason  why  he  was  prevented  from  passing 
the  Sound,  and,  at  the  same  time,  requesting  permission  to  do  so, 
conceiving  that  he  was  entitled  to  do  so,  as  belonging  to  the 
•  Swedish  nation,  and  a  neutral  vessel  permitted  to  carry  the  [  *  196  ] 
produce  of  his  nation  to  Great  Britain ;  to  which  the  ap- 
pearer was  replied  by  the  commander  of  the  said  ship.  Standard,  to 
know  his  (the  appearer's)  reason  why  he  did  not  take  the  benefit  of 
the  English  convoy,  which  other  vessels  sailing  from  the  Baltic  at  the 
time,  had  done ;  to  which  the  appearer  returned  for  answer,  that  as 
his  vessel  belonged  to  a  free  nation,  he  was  not  in  the  least  dread  of 
being  taken  by  the  Danes,  and  that  he,  therefore,  did  not  think  it  neces- 
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sary,  in  consequence  of  such  his  neutrality,  to  go  under  an  ^English 
convoy ;  and  more  so,  as  all  his  papers  and  clearances  for  his  vessel 
and  cargo  were  made  out  for  Dublin,  his  port  of  destination,  and  that 
he  would  not  break  his  neutrality  for  any  convoy;  and,  therefore, 
conceived,  that  he  should  not  meet  with  any  interruption  in  passing 
the  Sound,  blockaded  as  it  then  was  by  the  English  vessels ;  but  not- 
withstanding this,  the  commander  of  the  said  ship,  Standard,  told  the 
appearer,  that  if  he  had  been  speaking  to  him  on  the  subject  for  a 
twelve-month,  he  would  not  let  the  vessel  pass  the  Sound ;  and  that 
he,  the  appearer,  must  sail  with  her  through  the  Belt:  and  immedi- 
ately after  the  lieutenant  of  the  said  ship.  Standard,  wrote  on  the 
appearer's  ship  pass,  that  the  vessel  should  not,  on  any  account,  be 
allowed  to  pass  the  Sound,  but  must  sail  through  the  Belt;  the 
appearer  was,  therefore,  obliged  to  proceed  on  board  his  vessel,  and 
shortly  after  he  made  sail  towards  the  Great  Belt."  Now,  I  certainly 
think  the  British  officer  had  a  perfect  right  to  direct  this  man  to  pro- 
ceed under  convoy,  since  the  Danish  government  had,  at  that 
[  'IQ?  ]  time,  issued  an  ordinance,  *  adopting  the  French  decrees,  by 
which  all  vessels  coming  to  this  country,  as  this  ship  unques- 
tionably was,  would  be  liable  to  carpture  and  condemnation. 

Does  the  master  appear  to  have  submitted  quietly  to  the  direction 
given  him  by  the  British  officer  ?  Quite  the  contrary.  He  fought 
as  sturdy  a  battle  as  he  could,  and  contended  strenuously  that  he 
had  a  right,  as  a  neutral,  to  pass  the  Sound  without  convoy.  He  is, 
therefore,  by  his  own  description  of  himself  in  that  situation,  a  man 
not  likely  to  have  been  induced  through  fear  to  sign  a  false  certifi- 
cate as  to  the  capture  and  recapture  of  his  vessel.  He  is  obliged  to 
go  through  the  Belt,  he  says,  and,  ''in  passing  through,  a  Danish 
privateer's  boat,  in  which  were  eleven  men,  came  on  board,  and  after 
overhauling  and  examining  the  ship  and  her  papers,  and  in  the  course 
of  such  examination  finding  that  The  Standard  would  not  let  him 
pass  through  the  Sound,  as  is  hereinbefore  stated,  they  left  him." 
So  that,  according  to  him,  these  Danish  boats  came  up,  and  having 
satisfied  their  curiosity  by  inspecting  his  papers,  permitted  him  to  go 
on.  Now  this  is  a  most  improbable  circumstance  to  have  occurred. 
The  Danish  order,  prohibiting  all  trade  and  intercourse  with  this 
country,  was  in  full  force,  and  the  papers  on  board  this  ship,  which  it 
appears  were  inspected  by  the  Danes,  held  out  an  avowed  destina- 
tion to  this  country.  I  profess  that  I  cannot  see  on  what  grounds 
these  Danish  captors  can  be  supposed  to  have  relinquished  the  pos- 
session of  this  vessel.  It  is  hardly  credible  that  they  should  have 
acted  with  this  unnecessary  degree  of  forbearance ;  and  their  motiTc 
for  so  doing  is  not  accounted  for  in  a  manner  which  at  all  satisfies 
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the  judgment  of  the  court.  He  goes  ou  to  say,  that  "  in 
about  *  three  hours  after,  two  boats  from  an  English  cutter  [  *  198  ] 
came  alongside,  and  ordered  the  appearer  to  proceed  on 
board  the  said  cutter  immediately,  with  all  his  papers,  which  he  com- 
plied with ;  and  being  asked  by  the  said  commander  what  boat  that 
was  that  boarded  him  this  morning,  this  appearer  informed  him,  that 
it  was  a  Danish  privateer  of  eleven  men,  and  that  in  the  examination 
of  his  papers,  finding  that  thp  vessel  was  a  real  Swede,  and  a  Swedish 
cargo  on  board,  and  the  commander  of  such  Danish  privateer  having 
seen  that  he  was  aware  that  The  Standard  would  not  allow  him  to 
pass  through  the  Sound,  he  allowed  him  to  proceed :  that  "  the  lieu- 
tenant of  the  English  cutter  then  informed  him,  that  he  would  bring 
him  to  the  English  convoy ;  but  the  appearer  declared  that  he  would 
not  sail  under  convoy,  as  that  would  be  the  cause  of  breaking  through 
his  neutrality,  and  also,  if  he  was  seen  by  a  Danish  privateer  under 
an  English  convoy,  and  if  it  should  so  unfortunately  happen  that  he 
should  be  taken  by  the  Danes,  both  the  vessel  and  cargo  would  most 
certainly  be  condemned  ;  that  the  said  lieutenant  then  proceeded  to 
copy  several  of  the  appearer's  papers  in  his  presence,  in  the  cabin ; 
and  while  he  had  been  in  the  act  of  doing  so,  he  ordered  a  tow-line 
to  be  made  fast  from  the  cutter  to  the  appearer's  vessel,  and  unknown 
to  the  appearer,  who  was  still  in  the  cabin  with  the  lieutenant,  he,  on 
the  evening  of  that  day,  on  coming  on  deck,  found  his  vessel  close  in 
-with  the  English  convoy,  and  after  being  obliged  to  sign  a  docu- 
ment." So  that,  according  to  the  statement  here  made,  this  person, 
-who  had  refused  to  join  convoy,  and  had  stood  out  against 
'v^hat  was  very  properly  required  of  him,  *  now  submits  with-  [  *  199  ] 
exit  opposition,  and  signs  a  certificate  which,  according  to  his 
present  account,  is  utterly  false  and  unfounded.  In  his  second  affi- 
davit I  observe  he  says  that  he  was  desired,  not  that  he  was  com- 
pelled, to  sign  the  instrument. 

The  account  given  by  the  two  English  officers,  who  are,  to  be  sure, 
interested  persons,  but  not  so  much  interested  as  this  Swedish  mas- 
ter, represents  the  transaction  in  a  very  difierent  light.  They  say, 
that  the  Danes  had  taken  possession  of  this  vessel,  had  altered  her 
ooarse,  and  were  towing  her  with  an  evident  intention  to  carry  her 
towards  the  shore,  under  a  Danish  battery ;  and  when  the  boats  of 
The  Cheerful  came  up  and  commenced  firing,  quitted  with  such  pre- 
c^jpltation  as' to  leave  some  of  their  arms  behind  them.  Now,  which 
of  these  two  accounts  is  to  be  believed  ?  I  am  of  opinion,  that  the 
£!ngllsh  account  is  the  most  entitled  to  credit.  The  other  is,  in  itself, 
highly  improbable ;  but  that  given  by  the  British  officers  is  very  na- 
fcural,  and  is  confirmed  by  the  documents  signed  by  the  Swedish 
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master  himself;  unless,  then,  I  can  believe  that  this  man  was  com- 
pelled to  sign  this  paper,  which,  judging  from  his  conduct  in  the  for- 
mer part  of  this  transaction,  is  not  very  likely  to  have  happened,  I 
must  say,  that  the  case  on  behalf  of  the  recaptors  is  supported  by  a 
preponderance  of  evidence,  as  well  as  by  greater  probability  in  ihe 
circumstances. 

The  second  question  is,  whether  any  thing  has  since  occurred  tD 
deprive  the  recaptors  of  the  right  which,  by  their  services,  they  bad 
acquired.     It  has  been  contended  very  strongly,  that  the  subsequent 
act  of  the  capture  and  condemnation,  by  the  Danes,  worked  a  con- 
version of  the  property,  and  consequently  a  defeasance  of  the  right  of 
the  salvors.     Now  it  is  certainly  true  that  the  right  of  ihe 
[  *  200  ]  recaptors  to  salvage  is  *  extinguished  by  a  regular  sen- 
tence of  condemnation,  carried  into  execution,  and  divest- 
ing the  owners  of  their  property.     But,  in  the  present  case,  no  such 
effect  has  been  produced.     You  cannot  here  resort  to  the  legal  fiction 
of  conversion,  because  the  sentence  of  the  Prize  Courts  was,  in  this 
case,  overruled  by  an  order  of  release  from  the  sovereign  power  of  the 
state.     The  ship,  it  appears,  was  proceeded  against,  and  condemned, 
for  having  sailed  under  British  convoy;  and  there  being  a  Danish 
ordinance,  expressly  prohibiting  all  vessels  from  navigating  under  the 
protection  of  British  ships  of  war,  it  was  unnecessary  to  look  out  for 
any  farther  ground  of  condemnation.     If  such  had  been  wanting,  the 
destination  to  a  British  port  would  have  been  sufiicient  for  the  pur- 
pose.    She  is  condemned,  however,  upon  the  former  ground  only; 
and  from  this  sentence  an  appeal  is  prosecuted  before  a  supeiior 
court,  by  which  the  sentence  of  condemnation  is  confirmed;  but 
upon  application  to  the  royal  authority,  the  property  is  restored,  and 
the  master  is  again  put  into  the  possession  of  his  ship.     The  sen- 
tences, then,  of  the  Prize  Court,  are  abolished,  by  an  authority  which, 
according  to  the  constitution  of  that  country,  is  perfectly  competent 
to  do  such  an  act ;  and  the  legal  fiction  of  conversion  is  completelj 
done  away  by  the  fact  of  restitution.     The  master  is  redintegrated  in 
his  rights,  and  the  vessel  sails  to  this  country  exactly  in  the  same 
state  as  if  she  had  proceeded  on  her  original  voyage,  and  had  suffered 
no  interruption  from  the  Danish  cruiser. 

Upon  these  grounds  I  am  of  opinion,  in  the  first  place,  that  the  act 
of  recapture,  by  his  Majesty's  cutter  The  Cheerful,  is  suf^ciently  esta- 
blished, and  secondly,  that  nothing  has  since  occurred  to  defeat  the 
right  of  the  recaptors  to  salvage. 
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•  Rhadamanthe,  Mayer.  [  *  201  ] 

January  29,  1813. 

Bottomrj  bonds  of  a  later  date  are  entitled  to  priority  of  payment  oyer  those  of  a  former  • 
but  this  priyilege  is  confined  to  bonds  given  under  the  pressure  of  necessity  in  a  foreign 
port,  where  the  master  and  owners  have  no  personal  credit,  and  no  other  means  of  procur- 
ing supplies  for  the  repair  of  the  ship. 

This  was  the  case  of  a  ship,  which,  in  the  prosecution  of  a  voyage 
from  Malta  to  London,  sustained  considerable  damage,  and  was 
compelled  to  put  into  Port  Mahon,  where  she  underwent  repairs,  the 
payment  of  which  Vas  advanced  by  a  merchant  of  that  place,  to 
whom  the  master  granted  a  bottomry  bond  on  the  ship  and  freight, 
to  the  amount  of  804Z.,  including  interest  at  the  rate  of  28  per  cent. 
The  ship  then  proceeded  on  her  voyage,  but,  in  consequence  of  the 
tempestuous  state  of  the  weather,  was  under  the  necessity  of  entering 
the  port  of  Cork,  where  she  was  again  repaired,  the  money  being  ad- 
vanced bj  Messrs.  Goin  &  Fennel,  of  that  place,  who  obtained  from 
the  master  two  bonds  for  2,207/.  on  the  ship,  freight,  and  cargo,  but 
more  particularly  binding  the  ship  and  freight. 

The  several  bonds  were  now  put  in  suit ;  the  validity  of  that  which 
was  entered  into  at  Port  Mahon  was  not  denied ;  but  it  was  prayed 
on  the  part  of  the  holder  of  it,  that  as  the  ship  and  freight  would  not 
be  sufficient  to  discharge  all  the  bonds,  those  which  were  granted  at 
Cork  might  be  so  far  paid  from  the  cargo,  as  to  leave  sufficient  of 
the  proceeds  of  the  ship  and  freight  to  satisfy  the  demands  of  the 
first  bond,  by  which  the  ship  and  freight  only  were  hypothecated. 

On  the  part  of  the  owners  of  the  cargo  this  mode  of  proceeding 
-was  objected  to,  because  it  would  make  them  indirectly  liable  to  the 
payment  of  the  first  bond,  which  was  never  intended  to  affect  the 
cargo.  * 

•  Objections  were  likewise  taken  on  their  behalf  to  the  [  *  202  ] 
validity  of  the  second  bonds  granted  at  Cork,  upon  several 
pounds. 

First,  it  was  said  —  That  the  pretended  hypothecation  took  place 
not  in  a  foreign  port,  but  in  a  port  of  thfe  United  Kingdom,  where 
the  master  might  have  corresponded  with  the  owners,  and  was,  there- 
fore, not  in  the  nature  of  bottomry. 

Secondly —  That  it  was  not  shown  that  any  demand  for  payment 
had  been  made  on  the  owners  of  the  ship  and  cargo,  who  were  per- 
sonally responsible. 
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Thirdly  —  That  it  was  not  a  bottomry  transaction,  because  the 
money  was  advanced  by  Goin  &  Fennel,  not  on  the  crq^i^of  the 
property  only,  but  likewise  on  the  credit  of  Brandram  &  Co.,  part 
owners  of  the  cargo,  for  whom  they  acted  in  the  capacity  of  agents. 

Fourthly  —  That  the  demand  of  the  obligees  had  been  actually 
satisfied,  Goin  &  Fennel  having  drawn  bills  upon  the  house  of 
Brandram  &  Co.  which  had  been  duly  paid. 

Fifthly  —  That  the  master's  power  to  hypothecate  was  not  a  gene- 
ral power,  and  that  his  exercise  of  it  was  not  warranted  under  the  cir- 
cumstances of  the  present  case. 

Sixthly  —  That  Brandram  &  Co.  could  only  bind  themselves,  and 
not  the  other  owners. 

Seventhly  —  That  insurance  was  charged,  and  consequently  there 
was  no  maritime  risk. 

Lastly — That  if  the  bonds  granted  at  Cork  are  good  and  valid 
bonds,  recourse  must  be  had  for  the  payment  of  them  in  the  first  in- 
stance to  the  ship  and  freight,  which  were  more  particularly  hypothe- 
cated. 

[•203]  •Judgment. 

Sir,  W.  Scott.  This  was  the  case  of  a  ship  which  was 
bound  on  a  voyage  from  Malta  to  London,  and  put  into  Port  Mahoa 
in  distress,  where  the  master,  having  no  credit,  hypothecated  the  ship 
and  freight,  as  he  had  an  unquestionable  right  to  do.  The  bond 
given  by  the  master,  for  money  advanced  under  such  circumstances, 
is  clearly  of  the  nature  of  bottomry,  and  is,  upon  that  account,  enti- 
tled to  a  very  favorable  consideration.  Such  bonds  have  always 
been  upheld  by  this  court  with  a  very  high  hand,  and  it  would  be 
very  detrimental  to  the  interests  of  the  commercial  world  if  they  were 
not  so  upheld.  The  jurisdiction  of  the  court  over  the  subject-matter 
of  these  bonds  has  been  allowed,  by  the  courts  of  common  law,  upon 
various  occasions,  although  they  are  here  viewed  in  a*light  very  dif- 
ferent from  that  in  which  bonds  of  other  descriptions  are  considered 
in  those  courts.^  In  the  case  of  Johnson  v.  Shippen,^  the  jurisdic- 
tion of  the  Court  of  Admiralty  was  expressly  acknowledged.  That 
was  a  case  in  which  "  a  ship  put  into  Boston,  in  New  England,  and 
there  the  master  took  up  necessaries,  and  gave  a  bill  of  sale,  by  way 
of  hypothecation,  and  now  there  being  a  suit  against  the  ship  and 
owners  to  compel  repayment,  a  prohibition  was  moved  for,  and  the 
court  held  that  the  master  could  not,  by  his  contract,  make  the 
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owners  personally  liable  to  a  suit,  and  therefore,  as  to  them,  granted 
a  prohibition  ;  but,  as  to  the  suit  against  the  ship,  denied  a  prohibi- 
tion, for  the  master  can  have  no  credit  abroad  but  upon  giving  secu- 
rity by  hypothecation,  and  it  is  not  reasonable  we  should  hinder  the 
Covart  of  Admiralty  to  give  a  remedy  where  we  can  give  none  our- 
selves." In  the  same  case,  as  reported  by  Lord  Raymond,^ 
*  Mr.  Justice  Powel  is  represented  to  have  said  :  —  "  The  [  *  204  ] 
original  matter  is  cognizable  in  that  court,  (the  Court  of 
Admiralty,)  and  the  hypothecation  upon  land  is  of  necessity ;  for  it 
must  be  done  in  port,  and  cannot  be  done  at  sea,  and  the  party  has 
no  remedy  but  at  maritime  law."  Such  is  the  foundation  on  which 
these  bonds  stand.  They  are  considered  valid  upon  the  ground  of 
necessity  only,  and  it  is  upon  the  same  principle  of  necessity  that  a 
later  bond  is  entitled  to  priority  of  payment  over  a  former.  This 
course  of  payment  is  indeed  directly  contrary  to  what  takes  place  in 
the  case  of  common  bonds,  where  those  of  a  subsequent  date  can 
only  be  enforced  after  all  demands  upon  former  bonds  shall  have  - 
been  first  paid  and  satisfied.  In  this  species  of  security,  which  is 
entered  into  under  the  pressure  of  necessity,  the  order  of  payment  is 
very  properly  reversed ;  since,  without  the  subsidiary  aid  of  a  later 
bond,  the  property  would  be  totally  lost,  both  to  the  owners  and  the 
former  bondholders.  But  this  privilege  is  confined  to  bonds  given 
under  this  species  of  necessity  in  a  foreign  port,  where  the  master 
and  owners  have  no  personal  credit,  and  no  other  means  of  procuring 
the  necessary  supplies  for  the  repair  of  the  ship.  It  by  no  means  fol- 
lows that  the  same  privilege  is  to  be  extended  to  every  species  of 
security  which  may  affect  the  ship. 

It  appears  that  this  vessel,  in  the  prosecution  of  her  voyage,  after 
ibis  first  bond  ,of  unquestionable  authority  had  been  entered  into, 
v^as,  in  consequence  of  some  damage  she  had  sustained,  obliged  to 
put  into  the  port  of  Cork.     Whether  Cork  is  to  be  oonsidered  a 
domestic  or  a  foreign  port,  may  admit  of  some  degree  of  doubt.     It 
is  true  that  this  court  has  decided,  but  not  without  consi- 
derable hesitation,  that,  for  some  purposes,  the  *  ports  of  [  *  205  ] 
Ireland  are  to  be  considered  as  foreign  ports ;  but  the  ques- 
tion respecting  the  jurisdiction  of  the  court  over  the  subject-matter 
of  domestic  bonds,  was  left  untouched  by  the  decision  of  the  court 
in  that  case.     The  case  which  has  been  cited  &om  Lord  Raymond 
shows  that  the  common  law  allows  the  jurisdiction  of  the  Court  of 
Admiralty  upon  the  ground. of  necessity  only;  but  the  reasoning 
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there  stated  would  rather  lead  to  the  conclusion,  that  this  cooit  is 
vested  with  the  power  of  enforcing  such  bonds,  since  there  is,  I  pre- 
sume, no  possibility  of  proceeding  upon  them  elsewhere,  except  by 
an  action  of  trover,  or  some  such  indirect  remedy ;  a  remedy  whidi 
divests  the  real  security,  and  throws  the  obligee  off  to  the  peisooal 
responsibility  of  a  party  who  may  possibly  be  insolvent  In  the 
case  of  Justin  v.  Ballam,^  a  prohibition  was  granted :  first,  because 
it  did  not  appear  that  the  ship  was  in  her  voyage  when  she  became 
in  distress  for  want  of  an  anchor,  &c.,  and  at  the  time  of  the  con* 
tract;  and,  secondly,  because  there  was  no  hypothecation;  from 
whence  it  seems  probable  that,  if  the  distress  had  occurred  in  the 
course  of  a  voyage,  and  there  had  been  an  actual  hypothecation,  a 
consultation  might  have  been  awarded.  There  are  cases  of  later  date 
that  appear  to  limit  more  strictly  the  jurisdiction  of  the  conit;  bat 
it  is  not,  on  the  present  occasion,  necessary  to  go  through  the  paiti- 
culars  of  them,  for  the  purpose  of  ascertaining  the  exact  state  of  the 
law  upon  this  general  point. 

It  has  been  already  determined  in  this  court  that  the  ports  of  Ire- 
land are,  for  the  purposes  of  hypothecation,  to  be  considered  as 
foreign  ports ;  and  nothing  has  occurred  to  alter  the  opinion  of  the 
court,  or  to  induce  it  to  depart  from  the  rule  laid  down  in  a 
[  •  206  ]  former  *  case,  except  the  incorporation  o/  Ireland  with  this 
country  by  union.     I  do  not  know  that  that  circumstance 
would  necessarily  have  the  effect  of  producing  any  material  distinc- 
tion ;  but  I  forbear  to  give  a  decided  opinion  upon  the  point,  since 
the  case  does  not  require  it.     The  present  case  turns  upon  the  quea- 
tion,  whether  the  second  bonds,  given  at  Cork,  are  of  that  privileged 
kind  to  which  the  court  ought  to  assign  precedence,  and  I  am  of  opi- 
nion that  they  are  not     They  are,  indeed,  maritime^  bonds,  but  not 
of  that  high  species  with  the  former  bond  granted  at  Port  Mahoo. 
They  do  not,  as  that  did,  arise  out  of  the  destitute  situation  of  the 
master  in  a  foreign  port,  unable  to  obtain  the  necessary  supplies  for 
his  vessel  on  the  personal  credit  of  himself  or  his  employers.    The 
very  purpose  for  which  bottomry  bonds  were  created  was  the  prote^ 
tion  of  the  foreign  merchant  advancing  the  money,  who  is  supposed 
to  be  an  entire  stranger  to  the  owners  of  the  ship  and  cargo,  and  to 
have  no  means  of  judging  of  their  solvency.     With  them  he  has  no 
privity,  and  has  nothing  to  look  to  for  his  security  but  the  visible  pror 
perty  of  the  ship  in  the  place  of  his  residence. 

Taking  the  ports  of  Ireland  to  be  foreign  ports,  what  has  been  the 
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course  of  the  present  transaction?  "Was  the  money,  in  point  of 
fact,  advanced  upon  the  security  of  the  ship,  freight,  and  cargo  only, 
and  not  upon  the  credit  of  the  owners  ?  It  is  sworn  that  the  master 
wrote  "  to  Brandram  &  Templeman,  requesting  to  be  furnished  with 
money  to  pay  for  the  repairs  of  the  said  ship,  and  that  Messrs.  Bran- 
dram  &  Templeman,  in  consequence  of  such  application,  opened  a 
credit  with  Messrs.  Goin  &  Fennel,  of  the  city  of  Cork, 
merchants,  and  gave  them  directions  to  advance  *  such  sum  [  *  207  ] 
of  money  to  the  said  master  as  should  be  requisite  to  repair 
the  said  ship,  and  to  furnish  her  with  necessaries  to  proceed  on  her 
yoj^e  to  London  ;  and  that  the  said  Messrs.  Going  &  Fennel 
accordingly  advanced  certain  sums  of  money  to  the  said  master,  and 
took  two  several  bonds  of  bottomry  on  the  said  ship,  cargo,  and 
freight,  which  said  bonds  of  bottomry  they,  the  said  Goin  &  Fennel, 
indorsed  over  to  the  said  Messrs.  Brandram  &  Templeman,  and  drew 
on  them,  the  said  Brandram  &  Templeman,  bills  of  exchange  for  the 
amount  of  the  moneys  they,  the  said  Going  &  Fennel,  had  so  ad- 
vanced to  the  said  master." 

This  statement  has  not  been  contradicted ;  and  it  would  have 
been  most  important  to  the  parties  to  have  negatived  the  fact,  if  they 
bad  it  in  their  power  to  so  do.     It  is,  I  think,  clearly  established, 
that  the  money  was  advanced  by  Goin  &  Fennel,  not  with  a  view 
to  any  credit  on  the  ship,  but  on  the  credit  of  Brandram  &  Co.,  their 
employers  in  London,  and  it  is  upon  this  credit  that  the  whole  trans* 
action  moves.     Goin  &  Fennel  advanced  the  money  purely  upon 
the  credit  of  Brandram  &  Templeman,  and  may  recover  against 
them  at  common  law,  if  they  are  not  indemnified  by  payment 
already  made ;  but  the  truth  is,  as  asserted  in  the  affidavit,  that  they 
have  actually  received  the  money.     It  cannot  be  said  that  they  had 
no  remedy  except  in  the  Court  of  Admiralty ;  they  had  a  demand 
on  the  personal  credit  of  Brandram  &  Templeman.     I  am  clear, 
therefore,  that  these  later  bonds  are  personal  transactions  only,  and 
not  of  that  high  species  that  would  defeat  the  rights  of  the  foreign 
merchant,  who  stood  forward  at  Port  Mahon,  and  put  the  ship  in 
motion  at  his  own  expense,  without  looking  to  the  personal 
•  responsibility  of  the  owners.     The  conduct  of  the  master  [  *  208  ] 
throughout  the  transaction,  as  well  as  that  of  Brandram  & 
Templeman,  has  been  proper  enough.     He  consulted  them,  as  the 
principal  owners  of  the  cargo,  and  they  expressed  a  wish  that  he 
should  rather  bring  it  on  to  London,  the  port  of  destination,  than  sell 
it  at  Cork.     In  giving  these  directions,  Messrs.  Brandram  &  Temple- 
man must  be  considered  as  acting  for  themselves   and  the  other 
owners ;  nor  was  it  to  be  expected  that  they  should  have  recourse  to 
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all  the  different  owners  of  the  different  parcels  of  the  goods.  If  they 
acted  prudentially  for  themselves  and  their  own  share  of  the  cargo, 
it  must  be  presumed  that  it  was  likewise  for  the  benefit  of  all  the 
other  owners,  to  bring  the  goods  on  to  the  port  of  destination.  Thej 
have  a  fair  claims  in  point  of  justice,  for  contribution  from  the  other 
parties,  who  support  the  presumption  of  law  by  adopting  what  has 
been  done  for  them.  They  do  not  even  pretend  that  they  wish  mat- 
ters to  have  been  otherwise  conducted,  nor  do  they  deny  the  propri- 
ety of  the  course  that  has  been  pursued ;  and  this,  I  think,  is  going 
very  far  towards  adopting  it  as  their  own.  If  they  take  their  respect- 
ive shares  of  the  cargo,  they  must  undoubtedly  take  them  subject  to 
a  fair  proportion  of  the  burden  which  has  been  incmred.  Supposing 
that  any  doubt  could  be  raised  with  respect  to  the  jurisdiction  of  the 
court,  what  must  be  the  consequence  but  that,  wherever  the  case 
was  carried,  the  proprietors  of  the  smaller  portions  of  the  cargo 
would  be  compelled,  somehow  or  other,  to  contribute  in  the  way  of 
average,  which  would  bring  the  matter  substantially  to  the  same 
conclusion.  I  shaU,  therefore,  pronounce  for  the  validity  of  the  bot- 
tomry bond  granted  at  Mahon ;  and  that  the  said  ship  and 
[  *  209  ]  freight  *  are,  in  the  first  place,  liable  for  the  payment  of  the 
said  bond ;  and  that  the  remainder  of  the  proceeds  of  the 
ship  and  freight,  so  far  as  the  same  will  extend,  is  answerable  for  the 
payment  and  satisfaction  of  the  bonds  granted  at  Cork  on  the  ship, 
cargo,  and  freight;  and  that  so  much  of  the  said  last-mentioned 
bonds  as  shall  remain  unsatisfied  from  the  ship  and  freight  shall  he 
made  good  by  the  several  owners  of  the  cargo  ratably.  I  shall  also 
decree  a  monition  against  the  several  owners  of  the  cargo,  to  bring 
in  their  proportions  of  freight,  and  accounts  of  the  value  of  theii 
goods. 

♦ 


*  The  Anna  Maria,  Wolgahayer. 

January  29,  1815. 

A  passport  from  the  British  admiral,  permitting  a  vessel  to  come  direct  to  the  port  of  Ixf 
don  will  justify  a  departure  from  the  terms  of  a  license  requiring  her  to  touch  at  lA 
there  to  take  convoy. 

This  was  the  case  of  a  Danish  ship,  laden  with  a  cargo  of  com 
and  timber,  and  captured  on  a  voyage  from  Copenhagen  to  London. 
A  license  had  been  procured  for  this  vessel,  permitting  her  to  come 
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from  the  Baltic  to  the  port  of  London,  on  condition  that  she  should 
proceed  from  her  port  of  lading  to  Leith,  there  to  take  convoy.  The 
vessel  had  not  gone  to  Leith,  as  required  by  the  license,  but  had  put 
herself  under  the  protection  of  British  convoy  at  Wingo  Sound,  hav- 
ing obtained  a  passport  from  the  British  admiral  on  the  Baltic  sta- 
tion, permitting  her  so  to  do,  and  was  proceeding  from  thence  direct 
to  the  port  of  London.  The  question,  therefore,  was,  whether  this 
passport  from  the  British  admiral  would  justify  a  deviation  &om  the 
condition  of  the  license  requiring  the  vessel  to  touch  at  Leith. 

*  Judgment.  [  *  210  [ 

Sir  W.  Scott.     This  ship  is  asserted  to  have  been  com- 
ing under  license  with  articles  of  the  first  importance  for  the  supply « 
of  this  country.     A  British  merchant,  who  states  himself  to  be  the 
consignee  of  the  cargo,  steps  forward  t6  support  the  claim,  and  there 
is  nothing  in  the  place  of  capture  which  can  lead  to  any  suspicion  of 
a  false  destination.     The  case,  therefore,  presents  itself  to  the  notice 
of  the  court  under  circumstances  very  favorable  to  the  good  faith  of 
the  claimants ;  and  I  should,  upon  that  account,  feel  a  strong  dispo- 
sition to  uphold  the  transaction.     But  there  may  be  gross  errors, 
from  the  effect  of  which  the  court  can  afford  no  relief.     Those  condi- 
tions of  the  license  which  the  government  of  the  country  has,  on 
grounds  of  public  policy,  thought  to  be  material,  must  be  strictly  com- 
plied with ;  all  such  conditions  it  is  the  duty  of  the  court  to  sustain. 
Now,  nothing  can  be  more  imperative  than  the  terms  of  this  license, 
requiring  that  the  vessel  should  come  direct  to  Leith,  there  to  take 
convoy ;  and  if  there  were  nothing  else  in  the  case,  the  court  would, 
I  fear,  be  under  the  necessity  of  proceeding  to  a  sentence  of  con- 
demnation.    The  master  has  no  right  to  assume  to  himself  a  discre- 
tion of  going  elsewhere ;  his  patli  is  clearly  chalked  out  in  the  license, 
and  he  is  not  at  liberty  to  deviate  from  it  upon  his  own  ideas  of  ex- 
'  pediency.    It  is  not  a  consideration  of  obtaining  protection  for  a 
longer  portion  of  the  voyage,  which  can  justify  him  in  departing  from 
the  course  which  has  been  deemed  proper  by  his  Majesty's  govern- 
ment.    But  if  the  British  admiral  has  been  in  the  habit  of  directing 
ships  to  proceed  to  Wingo  Sound  for  the  purpose  of  taking  convoy, 
it  -would,  I  think,  be  a  harsh  measure  to  say  that  the  pro- 
perty of  persons  acting  *  under  the  sanction  of  such  instruc-  [  *  211  ] 
tions,  should  be  liable  to  condemnation.     It  is  natural  that 
foreign   masters    should    feel    themselves    protected  by  a  practice 
founded  on  such  authority.     Looking  at  the  license  with  the  eye  of 
a  lawyer,  I  confess  that  I  should  differ  from  Sir  James  Saumarez  in 
the  construction  which  he  has  put  upon  it    It  is  the  safest  way  to 
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adhere  closely  to  the  directions  contained  in  the  act  of  the  govern- 
ment, and  not  to  vary  from  them  upon  notions  of  greater  or  less  coo* 
venience.  Bat,  if  it  has  been  the  practice  of  the  British  admiral  to 
direct  ships  to  go  to  Wingo  Sonnd,  that  may  afford  a  sufficient  justi- 
fication to  the  parties  pursuing  such  a  course.  Taking  the  fact  to 
be  as  represented  by  the  claimants,  I  think  the  ship  and  cargo  ^would 
be  entitled  to  protection.  As  Sir  James  Saumarez  is  now  in  this 
town,  I  think  it  would  be  proper  to  make  inquiries  of  him,  whethei 
he  can  be  certain  that  he  did  not  give  such  an  order.  The  couri 
would,  in  a  case  of  this  kind,  think  itself  under  an  obligation  to  up- 
hold the  acts  of  the  British  admiral. 

On  a  subsequent  day,  (March  9th,  1813,)  a  certificate  from  Sir 
James  Saumarez  was  produced,  stating  his  belief  that  the  account 
given  by  the  claimants  was  correct    Ship  and  cargo  restored. 


[  *  212  ]  *  The  Charlotte,  Avery. 

Febrnary  12, 1813. 

A  party  who,  by  the  interycntion  of  hostilities,  becomes  an  alien  enemy,  is  not  at  liberty  to 

prosecute  an  appeal  in  the  courts  of  this  country.^ 

This  vessel,  under  American  colors,  took  on  board,  at  Providence, 
in  Rhode  Island,  a  cargo  of  provisions  and  other  goods,  with  v^hich 
she  sailed,  bound  to  Grenada,  and  arrived  at  the  port  of  St.  George, 
in  that  island,  on  the  16th  of  April,  1809.  On  the  19th  of  the  same 
month  the  vessel  was  seized  by  Lieutenant  Middleton,  representing 
himself  to  be  the  commander  of  his  Majesty's  prison  ship  Antigoa, 
and  was  by  him  proceeded  against  for  a  breach  of  the  revenue  lawB. 
On  the  24th  of  April  a  claim  was  given  by  the  master  for  the  ship 
and  cargo,  as  the  property  of  an  American  merchant ;  and  on  the 
same  day  the  vessel  and  cargo  were  again  seized  by  Thomas  Martin, 
a  searcher  in  the  customs  for  the  port  of  St.  George,  in  the  island  of 
Grenada,  on  whose  behalf  an  information  was  afterwards  filed 
On  the  12th  of  May  the  cause  came  on  for  hearing  in  the  Vice- 
Admiralty  Court,  when  the  judge  pronounced  the  ship  and  cargo  to 
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be  forfeited,  but  reserved  the  question  respecting  the  rights  of  the  in- 
formants. On  the  27th  of  May  the  reserve  question  came  on,  when 
the  judge  dismissed  the  information  filed  on  behalf  of  Lieutenant 
Middleton,  for  want  of  legal  authority  to  make  the  seizure  on  which 
it  was  founded,  and  adjudged  the  brig  and  cargo  to  be  forfeited 
under  the  information  filed  by  Thomas  Martin,  and  the  net  proceeds 
to  be  divided,  one  third  to  the  collector  for  the  use  of  his  Majesty, 
one  third  to  the  comnjander-in-chief  of  the  island,  and  one  third 
to  the  informant.  From  this  sentence  an  appeal  was  pro- 
secuted *  by  the  claimant,  and  an  intervention  given  on  [  *  213  ] 
behalf  of  Lieutenant  Middleton.  In  consequence  of  the 
war  which  has  since  taken  place  between  this  country  and  America, 
the  appellant  has  become  an  alien  enemy ;  and  the  question  which 
stood  first  for  the  decision  of  the  court  was,  whether  he  could,  under 
such  circumstances,  be  allowed  to  prosecute  his  appeal.  A  second 
question  arose  between  the  two  seizors,  and,  as  it  was  admitted  that 
the  seizure  by  Lieutenant  Middleton  was  first  in  point  of  time,  the 
case  depended  on  his  competency  to  make  the  seizure.  It  appeared 
that  he  had,  in  the  year  1805,  been  appointed  to  the  command  of  his 
Majesty's  ship  Antigua,  then  used  as  a  prison  ship,  and  that  his 
appointment  had  not  been  revoked  at  the  time  of  this  seizure.  The 
prisoners,  however,  had  been  removed  to  the  non-commissioned  vessel, 
The  Arethusa,  which  had  been  hired  for  their  reception  in  consequence 
of  The  Arethusa  [Antigua]  having  become  unfit  for  the  purpose. 

Judgment. 
Sir  W.  Scott.     This  was  a  suit  originally  instituted  against  this 
ship  and  cargo  for  a  breach  of  the  revenue  laws,  in  the  Vice- Admiralty 
Court  of  Grenada,  where  the  property  was  condemned  to  the  crown 
and  the  seizors,  in  the  usual  proportions.     It  was  not  a  personal 
action,  but  a  proceeding  m  rem;  and  the  sentence  of  the  court,  as 
usual  in  cases  of  this  kind,  condemned  the  thing  itself.     A  person 
representing  the   owner   appeared,  claiming  the  restitution  of  the 
goods ;  and,  I  think,  he  has  been  justly  described  to  have  come  be- 
fore the  court  in  the  character  of  plaintiff,  since  the  policy  of  the  law 
throws  on  him  the  duty  of  a  plaintiff — the  onus  of  mak- 
ing out  his  case.     How  far  he  discharged  *  that  duty  in  the  [  *  214  ] 
court  below,  it  is  impossible  for  me  to  say,  since  the  proceed- 
ings are  not  before  me.     It  appears,  however,  that  this  claim  was  re- 
jected.    He  then  comes  before  this  court  as  appellant,  which  cha- 
racter he  had  a  perfect  right  to  sustain ;  but,  unfortunately  for  him, 
the  war  with  America  takes  place,  and  imposes  on  him  a  disability 
in  law  to  carry  on  an  action  in  any  of  the  courts  of  this  country. 
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The  seatence  of  the  court  below  must  be  taken  as  right,  unless  it  has 
been  reversed  by  the  judgment  of  a  superior  court.  Has  the  party, 
who,  by  the  intervention  of  hostilities,  is  become  an  alien  enemy,! 
right  to  come  forward  in  the  Court  of  Appeal,  and  ask  for  a  revosal 
of  the  sentence  ?  I  am  clearly  of  opinion  that  he  has  not.  It  is  an 
universal  disability  under  which  he  labors,  and  which  all  courts  aie 
bound  to  notice.  Whatever  rights  he  might  have  possessed  pass  to 
the  crown.  The  officers  of  the  crown  might,  if  they  had  though 
proper,  have  defended  the  claim ;  and,  if  they  had  succeeded  in  ob- 
taining a  reversal  of  the  sentence,  the  king  would  have  been  entitled 
to  the  whole,  instead  of  a  proportion,  of  the  property.  But,  to  the 
party  himself,  the  court  can  assign  nothing,  nor  has  it  the  power  of 
attending  to  his  claims  in  any  manner.  It  is  under  an  obligation  of 
shutting  its  ears  against  his  complaints.  The  cases  which  have  been 
cited  from  Dallas  ^  by  Dr.  Stoddart,  appear  to  be  of  a  different  kini 
I  have  not  had  an  opportunity  of  looking  into  them,  but  they  appear 
to  have  been  personal  actions.  It  has  not  been  much  the  practice,  in 
modern  times,  to  proceed  against  the  property  of  enemies  found  in 
the  country,  but  it  is  no  where  laid  down  as  law,  that  an  inquest  of 

office  might  not  now  be  had.  and  the  property  confiscated 
[  •  215  [  I  remember  a  proceeding  to  *  that  effect  in  the  AmericM 

war ;  and  there  can  be  no  doubt  that  the  law  remains  pl^ 
cisely  the  same  as  it  was  at  that  time.  It  is  said,  that  I  may  sus- 
pend the  present  proceedings,  and  give  the  party  an  opportunity  of 
renewing  his  claim  on  the  return  of  peace.  But  this  is  a  greater 
privilege  than  an  alien  friend,  or  any  other  person,  could  demand  from 
the  court  Such  a  suspension  would  be  an  act  of  injustice  to  the 
party  in  possession  of  the  sentence ;  and,  therefore,  I  think  it  incom* 
bent  on  me  to  reject  the  application. 

Judgment,  resumed,  March  18, 1813. 
This  ship  and  cargo  have  been  condemned  for  a  breach  of  the  re\*€- 
nue  laws ;  and  the  question  is,  who  shall  be  entitled  to  the  benefit 
accruing  from  the  forfeiture.  It  appears  that  two  seizures  were  raadcj 
one  by  Mr.  Middletori,  describing  himself  as  lieutenant  and  com- 
mander of  his  Majesty's  ship  Antigua,  and  the  other  by  Mr.  Martifl- 
dale,  a  searcher  in  the  customs,  which  seizure  is  admitted  to  have  been 
posterior,  in  point  of  date,  to  that  made  by  the  king's  officer.  There 
is  no  dispute,  then,  respecting  the  priority  of  seizure,  and  the  only 
question,  is,  upon  the  competency  of  Lieutenant  Middleton,  the  first 


^  State  of  Georgia  v.  firailsford,  &c.    [3  DalL  1.] 
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seizor ;  for,  if  he  had  a  right  to  detain  this  ship  and  cargo,  no  person 
conld  be  entitled  to  supersede  him,  and  defeat  his  claim.  Now  the 
right  of  making  sach  a  seizure  must  depend  upon  the  words  of  the  seve- 
ral acts  of  parliament  which  have  been  passed  relative  to  this  subject ; 
and  it  is  impossible  not  to  observe,  th^  the  language  of  the  different 
acts  has  varied  respecting  the  competency  of  parties  io  seize,  and  the 
benefit  to  be  derived  to  them  in  consequence  of  the  seizures 
which  *  they  may  be  auj;horized  to  make.  It  should  appear  [  *  216  ] 
that  the  first  act  ^  passed  for  the  regulation  of  these  matters; 
contemplated  seizures  made  at  sea  only.  '^  All  admirals  and  other 
commanders  at  sea,  of  any  ships  of  war  or  other  ships  having  com- 
mission from  his  Majesty,  or  from  his  heirs  and  successors,  are  hereby 
authorized  and  strictly  required,  to  seize  and  bring  in  all  such  ships 
and  vessels,"  &&  Under  the  terms  of  this  act  no  seizures  could  have 
been  made  in  port  by  the  oflBcers  of  his  Majesty's  navy ;  but  the  policy 
seems  to  have  been  much  varied  by  subsequent  statutes.  The  next 
law^  passed  upon  the  subject  contains  these  expressions,  '^except  such 
seizures  as  shall  be  made  at  sea  by  the  commanders  or  officers  of  his 
Majesty's  ships  or  vessels  of  war  duly  authorized  to  make  seizures.'' 
It  appears,  therefore,  to  have  looked  to  the  former  statute,  by  which 
the  right  of  naval  officers  was  confined  to  maritime  capture.  This 
restriction,  it  should  seem,  produced  some  uneasiness,  or  created  some 
doubts  in  practice;  for,  in  the  very  next  year,  an  act^  was  passed, 
which  recited  the  last-mentioned  statute,  and  then  proceeded  in  these 
terms :  "  Now,  to  obviate  any  doubts  that  have  arisen  or  may  arise 
concerning  the  construction  of  the  words  seizures  made  at  sea,  it  is 
hereby  further  enacted  and  declared,  by  the  authority  aforesaid,  that 
the  said  words,  seizures  made  at  sea,  in  the  said  recited  act  of  parlia- 
ment, shall  extend  and  be  construed  to  extend  to  all  seizures  made  by 
the  commanders  and  officers  of  his  Majesty's  ships  or  vessels  of  war, 
duly  authorized  for  that  purpose,  anywhere  at  sea,  or  in  or  upon  any 
river,  and  which  shall  not  be  actually  made  on  shore  within  any  Bri- 
tish colony  or  plantation  in  America."  This  statute,  there- 
fore, *  recognizes  or  establishes  the  right  of  king's  officers  to  [  *217  ] 
seize  in  rivers  and  harbors,  and,  indeed,  everywhere  but  on 
the  shore.  The  still  later  act*  appears  to  carry  the  matter  farther,  for 
it  contains  the  *  following  clause :  <<  And  be  it  further  enacted  by  the 
authority  aforesaid,  that  all  and  every  the  goods  or  commodities,  and 
all  ships  or  vessels,  forfeited  by  this  act,  shall  and  may  be  seized  by 
the  commander  or  commanders  of  any  of  his  Majesty's  ships  or  ves- 


1 12  Car.  n.  c.  18.  ^  4  q^q.  m.  c.  15,  s.  42 

*  5  Geo.  in.  c.  48,  8.  26.  *  28  Geo.  II.  c.  6. 
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sels  of  war,  or  any  commissioned  warrant  or  petty  officer  specially 
authorized  by  him  gr  them."  The  words  of  this  clause  are  very  gene- 
ral, and  appear  to  give  a  very  large  authority  to  the  officers  of  the 
navy.  The  present  case,  however,  does  not  render  it  necessary  for 
me  to  examine  the  precise  extent  of  that  authority. 

The  facts  of  this  case,  so  far  as  it  is  necessaiy  for  me  to  consider 
them,  are  these :  The  ship  and  cargo  were  seized  in  the  careenage  of 
the  harbor  of  St.  George,  in  the  island  of  Grenada,  by  Lieutenant 
Middleton,  claiming  to  be  commander  of  his  Majesty's  ship  Antigua. 
The  seizure  was  effected  by  means  of  a  boat ;  and,  though  it  does 
not  appear,  from  any  evidence  in  the  cause,  to  what  ship  the  boat 
might  have  belonged,  I  think  it  is  but  fair  to  presume,  that  it  was 
Mr.  Middleton's  own  boat,  belonging  to  him  as  the  commander  of 
his  Majesty's  ship  Antigua.  Now,  what  was  the  situation  of  this 
gentleman  at  the  time ^ when  he  made  this  seizure?  In  the  year 
1805,  he  received  orders  from  Admiral  Cochrane,  the  commander  on 
the  West  India  station,  to  take  charge  of  The  Antigua,  which  ship  is 
described  as  a  ship  of  wgut,  and  is  borne  as  such  on  the  admiralty 
books.     Whatever  might,  at  that  time,  have  been  the  validity  of  the 

commission  thus  conferred  upon  him  by  Admiral  Cochrane, 
[  *  218  ]  it  has  since  *  been  confirmed  by  higher  authority  :  as  long, 

therefore,  as  he  retained  the  appointment  thus  made  and 
confirmed,  no  doubt  can  be  entertained  of  his  right  to  seize  anyw^here 
except  on  the  shore ;  and  the  property  now  in  question  was  clearly 
water-borne  at  the  time  of  seizure.  The  question,  then,  is,  whether 
his  command  of  this  ship  had  been  extinguished  by  any  other  appoint- 
ment made  by  competent  authority,  or  by  any  accident  which  had 
happened  to  the  ship  itself.  That  this  gentleman  had  been  removed 
to  the  command  of  another  ship,  has  been  contended,  but  I  think 
without  effect.  The  only  document  which  has  been  referred  to  in 
support  of  this  averment  is,  a  letter  addressed  to  Lieutenant  Middle- 
ton  by  Admiral  Cochrane ;  and  even  that  is  addressed  to  him  as  the 
commander  of  his  Majesty's  ship  Antigua.  The  letter  is  in  these  terms: 
"  I  have  received  your  letter  of  the  25th  of  January,  with  a  report  of 
survey  of  the  state  of  the  prison-ship  Antigua,  under  your  command, 
in  consequence  of  which  I  have  directed  Lieutenant  Whitaker,  the  resi- 
dent agent  for  transports  and  prisoners  of  war,  to  hire  another  vessel 
for  six  months  certain  ;  and,  as  this  vessel  will  probably  want  some 
fitting  for  the  reception  and  security  of  the  prisoners,  you  will  supply 
such  of  the  old  stores,  bulk-heads,  &c.,  on  board  The  Antigua,  as  can 
be  converted  and  appropriated  for  the  purpose."  It  appears,  then, 
from  this  letter  of  Admiral  Cochrane's,  that  a  representation  had  been 
made  to  him  by  Lieutenant  Middleton,  that  The  Antigua  was  no 
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longer  fit  to  hold  the  prisoners,  and  that  in  consequence  of  the  repre- 
sentation so  made  to  him,  the  admiral  had  directed  another  vessel  to 
be  hired,  and  The  Arethusa,  it  should  seem,  was  taken  up 
for  that  purpose.  The  Antigua  had  been  originally  *  a  ship  [  *  219  ] 
of  war,  and  had  been  used  for  the  custody  of  prisoners  of 
war,  as  other  king's  ships  frequently  are ;  but  The  Arethusa  never 
had  any  commission,  nor  was  she  in  any  manner  incorporated  into 
the  British  navy ;  her  services  were  merely  supplemental  to  those  of 
The  Antigua,  and  could  not  at  all  deprive  that  ship  of  her  military 
character.  Admiral  Cochrane,  in  another  part  of  his  letter,  says, 
"  You  will  repair  on  board  (The  Arethusa)  with  the  principal  part  of 
your  crew,  to  take  charge  of  her,  leaving  a  sufficient  number  to  take 
care  of  The  Antigua  till  further  orders,  for  which  purpose  her  esta- 
blishment is  for  the  present  to  be  kept  up."  So  that  the  establish- 
ment of  The  Antigua  was  still  to  be  kept  up,  and  Lieutenant  Mid- 
dleton  was  still  to  continue  legally  and  actually  the  commander  of 
that  ship,  and  also  to  have  the  care  of  this  hired  vessel.  There  was, 
therefore,  no  supersession  of  his  authority,  no  severance  or  dissocia- 
tion of 'the  men ;  or,  if  a  severance,  certainly  no  dissociation ;  for  they 
were  to  continue  under  the  command  of  their  own  officers,  and  within 
sight  of  their  own  ship ;  still  to  be  borne  on  its  books,  and  to  be  sub- 
ject to  the  articles  of  war. 

Was  the  physical  state  of  the  ship  such  as  necessarily  to  discon- 
nect the  crew,  and  to  take  away  the  right  of  the  commanding  officer  ? 
I  am  of  opinion  that  it  was  not.  The  present  case  is  by  no  means 
like  that  to  which  it  has  been  compared.^  That  was  a  case  in  which 
the  ship  had  actually  sunk,  and  was  altogether  lost  at  the  time  when 
the  capture  was  made.  Bat  here  the  state  of  facts  is  totally 
different.  This  ship  •was  in  existence,  and  though  not  fit  [  *220  ] 
for  the  service  in  which  she  had  been  originally  employed, 
(the  safe  custody  of  prisoners  of  war,)  yet  she  was  still  useful  for 
some  purposes,  and  was  still  employed  as  a  store-ship.  It  is  not  to 
be  said,  that  because  the  ship  was  incapable  of  going  out  upon  a 
cruise,  therefore  she  could  not  make  a  seizure  in  port.  She  had  arms 
which  she  could  stretch  out  for  such  a  purpose ;  she  had  her  boats, 
which  might  be  employed  on  a  service  of  this  kind.  Is  the  court,  in 
every  case,  to  enter  upon  a  consideration  of  the  exact  state  and  con- 
dition of  the  ship  by  which  a  seizure  is  effected  ?  Suppose  a  vessel 
is  in  dock,  undergoing  repairs ;  that  circumstance  would  not  suspend 
the  right  of  the  officer  in  command  of  her  to  act  by  himself  and  his 


^  The  Gloncester,  in  Admiral  Anson's  squadron ;  vide  6  Robinson,  305^. 
VOL.   I. DOD.  13 
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men  in  boats.  The  seizure  may  be  legally  effected  by  means  of 
boats,  or,  indeed,  without  them,  by  a  mere  summons  to  the  patties.* 
The  other  cases  which  have  been  alluded  to,  are  likewise  of  a  very 
different  description.  A  notion  prevailed,  both  at  home  and  in  the 
West  Indies,  that  officers  were  at  liberty  to  put  men  on  board  as 
many  different  vessels  as  they  might  think  proper,  and  that  the  cap- 
tures made  by  the  men  and  vessels  so  employed  would  enure  to  the 
benefit  of  their  own  ship,  which  was  lying  in  port,  and  knowing 
nothing  of  the  matter.  The  court,  as  well  as  the  admiralty,  sets  its 
face  against  this  abuse  of  commissions,  which  is  thought  to  interfere 
with  the  rights  of  regular  cruisers.  I  am  clearly  of  opinion  that  this 
seizure  must  enure  to  the  benefit  of  Lieutenant  Middletop,  and,  there- 
fore, I  pronounce  for  a  reversal  of  the  sentence. 


[  •  221  ]  •Ann,  Smith. 

February  19, 1813. 

A  British  bom  subject  may,  by  his  employment  and  residence  in  a  foreign  country,  Aeqnire 

a  new  national  character  for  commercial  purposes. 

This  ship,  under  American  colors,  was  seized  in  the  river  Thames, 
by  the  marshal  of  the  admiralty,  on  the  1st  of  August,  1812.  A 
claim  was  given  by  the  master,  who  was  also  sole  owner  of  the  ship, 
describing  himself  to  be  a  British  subject,  and  as  such  entitled  to  the 
benefit  of  the  order  in  council  of  November,  1812,  directing  the  resti- 
tution of  British  ships  under  the  American  flag.  It  appeared  that  he 
was  a  native  of  Scotland,  and  that  his  wife  and  family  resided  in 
that  country,  but  that  he  had  himself  been  admitted  a  citizen  of 
America  about  sixteen  years  ago,  upon  taking  an  oath  that  he  had 
been  sailing  out  of  an  American  port  for  two  years ;  that  from  the 
year  1799  till  1805,  he  had  been  connected  with  a  house  of  trade  at 
Glasgow,  which  had  an  establishment  at  New  York,  and  another  at 
Charleston,  and  that  he  had  occasionally  resided  at  each  of  the  last 
mentioned  places ;  that  he  had  purchased  this  vessel  at  public  auc- 
tion in  America,  and  had  made  three  voyages  in  her,  the  two  first  from 
Charleston  to  Kingston,  in  Jamaica,  returning  each  time  in  ballast, 


I  Melomane,  Colas,  5  Robinson,  41 ;  Caracoa,  and  its  dependencies,  Lords,  Alaj  4, 
1805. 
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and  the  last  from  Charleston  to  the  river  Thames.  The  question 
was,  whether,  from  the  residence  and  employment  of  this  mai\,  he 
was,  quoad  this  vessel,  to  be  considered  a  British  subject. 

Judgment. 
Sir  W.  Scott.     This  ship,  when  seized  by  the  marshal 
in  the  river  Thames,  was  under  the  American  flag,  *  but,  [  *  222  ] 
according  to  the  account  given  by  the  master,  was  not  fur- 
nished with  the  American,  or  indeed  with  any  pass  whatever.     It  is 
very  difficult  to  conceive  that  this  was  the  true  state  of  the  case, 
since  the  ship  was  not  only  American  built,  but  likewise  American 
owned,  as  far,  at  least,  as  the  ostensible  character  of  the  claimant  is 
concerned;  for  though  he  could  not  altogether  throw  off  his  alle- 
giance to  his  native  country,  he  had  been  admitted  a  citizen  of  the 
United  States.    I  cannot  conceive,  therefore,  why  the  pass  was  not 
granted,  or  what  obstacle  prevented  this  man  from  obtaining  so 
important  a  document.     I  must  presume  that  the  vessel  was  fur- 
i^bed  with  an  American  pass ;  but  supposing  the  case  to  be  other- 
wise, still,  if  the  ship  was  furnished  with  documents  usually  granted 
to  American  ships,  the  same  rule  of  law  must  be  applied  as  if  she 
had  been  furnished  with  a  regular  flag  and  pass.     The  ship  must  be 
conclusively  held  to  be  American  property,  and  consequently  subject 
to  condemnation. 

It  is  said,  however,  that  this  ship  is  protected  by  the  order  in  coun- 
cil, issued  on  the  28th  of  November,  1812,  by  which  it  is  directed, 
that  "all  vessels  under  the  flag  of  the  United  States  of  America, 
which  are  bond  fide  and  wholly  the  property  of  his  Majesty's  sub- 
jects, and  not  purchased  by  them  subsequent  to  the  date  of  hostilities 
on  the  part  of  the  United  States  of  America,  and  which  shall  have 
been  detained  in  port  under  the  embargo,  or  shall  have  sailed  to  or 
from  the  ports  of  this  kingdom  previous  to  the  knowledge  of  hostili- 
ties, and  shall  have  been  captured  on  such  voyage,  shall  be  restored 
to  the  British  owners,  upon  satisfactory  proof  being  made 
to  the  High  Court  of  Admiralty,  or  the  Courts  of  •  Vice-  [  •  223  ] 
Admiralty,  to  which  they  shall  be  taken  for  adjudication, 
that  the  said  vessels  are  bond  fide  and  wholly  the  property  of  his  Ma- 
jesty's subjects  as  aforesaid,  and  had  been  engaged  in  trade  as  above 
described."     A  claim  has  been  given  for  this  ship  by  Mr.  Smith,  de- 
scribing himself  to  be  a  British  subject;  and  if  he  is  a  British  sub- 
ject, he  will,  under  this  order  in  council,  be  entitled  to  restitution. 

The  question,  therefore,  comes  to  this,  whether  the  claimant  is, 
quoad  this  property,  to  be  considered  as  a  British  subject.  For  some 
purposes  he  is  undoubtedly  so  to  be  considered.     He  is  born  in  this 
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country,  and  is  subject  to  all  the  obligations  imposed  upon  him  by 
bis  nativity.  He  cannot  shake  off  his  allegiance  to  his  native  conn- 
try,  or  divest  himself  altogether  of  his  British  character  by  a  volun- 
tary transfer  of  himself  to  another  country.  For  the  mere  purpose 
of  trade  he  may,  indeed,  transfer  himself  to  another  state,  and  may 
acquire  a  new  national  character.  An  English  subject,  resident  in  a 
neutral  state,  is  at  liberty  to  trade  with  the  enemy  of  this  country  in 
all  articles,  with  the  exception  of  those  which  are  of  a  contraband 
nature ;  but  a  trade  in  such  articles  would  be  contrary  to  his  alle- 
giance.^ Now,  the  account  which  he  gives  of  himself  is,  "that  he 
was  born  at  Falkirk,  in  Scotland ;  that  during  the  last  seven  years 
he  has  been  chiefly  at  sea,  but  when  at  home,  he  has  lived,  and  still 
lives,  at  Bathgate,  in  the  shire  of  Linlithgow,  in  North  Britain ;  thai 
he  is  a  subject  of  our  sovereign  lord  the  king,  but;  about  sixteen  years 
ago,  he  was  admitted  a  citizen  of  the  United  States  of  America,  {ot 
the  purpose  of  commerce  only."  Why,  this  transaction  is 
[  *  224  ]  for  the  purpose  of  commerce.  •According  to  his  own  ac- 
count, then,  he  ceased  to  be  a  British  subject  for  comm#- 
cial  purposes.  He  goes  on  to  say,  that  he  was  admitted  "for  the 
purpose  of  covering  a  ship  of  his  own,  to  enable  her  to  sail  without 
risk  of  capture,  and  he  was  so  admitted  by  the  magistrates  of  Phila- 
delphia, on  oath  being  made  that  he  had  sailed  out  of  an  American 
port  for  two  years ;  that  he  hath  never  been  admitted  a  burgher  or 
freeman  of  any  city  or  town,  but,  from  the  year  1799  to  the  year 
1805,  the  deponent  having  been  connected  in  a  house  of  trade  at 
Glasgow,  which  had  a  house  at  New  York,  and  another  at  Charles- 
ton in  South  Carolina,"  so  that,  from  1799  to  the  year  1805,  be 
might,  as  far  as  he  was  connected  with  the  house  at  Glasgow,  and 
for  that  particular  branch  of  his  trade,  be  considered  a  British  sub- 
ject But,  since  that  time,  I  understand  him  to  say,  that  he  has 
withdrawn  altogether  from  that  connection.  He  says  afterwards,  in 
answer  to  the  ninth  interrogatory,  that  he  is  a  North  Briton  by  birth, 
and,  when  he  is  at  home,  his  place  of  residence  is  Bathgate,  in  the 
shire  of  Linlithgow,  in  North  Britain,  where  his  wife  and  family 
reside,  and  where  he  the  deponent  hath  always  resided  from  the  time 
he  was  ten  or  eleven  years  of  age,  when  he  was  not  at  sea  or  in 
foreign  parts."  The  affirmative  part  of  his  history,  as  far  as  it  goes, 
shows  that  he  lived  very  much  abroad,  and  principally  at  New  Yo& 
or  Charleston,  in  America.  True  it  is  that  he  had  no  house  in 
either  of  these  places,  but  he  was  there  as  a  single  man.     It  is  not 


*  [The  Neptunus,  6  C.  Rob.  409.] 
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the  mere  circumstance  of  leaving  a  wife  and  family  in  Scotland  that 
will  avail  him  for  the  purpose  of  retaining  the  benefit  of  his  national 
character.  He  cannot  be  permitted  to  take  the  advantage 
of  both  characters  at  the  *  same  time,  and  in  the  same  ad-  [  *  225  ] 
venture.  The  utmost  that  can  be  allowed  to  him  is,  that 
he  should  be  entitled  to  the  one  character  or  the  other,  according  to 
the  circumstances  of  the  transaction.  When  the  vessel  herself  is 
American  built,  when  the  personal  residence  of  the  owner,  as  far  as 
he  has  any,  is  in  America,  (for  it  does  not  appear  that  this  man  at 
all  resided  in  Scotland,)  it  would  be  difficult  to  say  that  it  could  be 
any  other  than  an  American  transaction.  Since  the  purchase  of  this 
ship  by  Mr.  Smith,  he  has  made  three  voyages,  two  of  them  to  King- 
ston, in  Jamaica,  and  one  to  the  port  of  London ;  but  to  the  ports  of 
Scotland  he  has  never  sailed,  nor  does  it  appear  that  he  has  even 
visited  his  wife  and  family  in  that  country.  He  has  been  sailing 
constantly  out  of  American  ports,  and  his  prevailing  destination  has 
been  to  the  West  India  islands.  It  is  quite  impossible  that  he  can 
be  protected  under  the  order  in  council,  which  applies  only  to  those 
who  are  clearly  and  habitually  British  subjects,  having  no  intermix- 
ture of  foreign  commercial  character.  Ii  never  could  be  the  inten- 
tion of  his  Majesty's  government,  that  the  benefit  of  this  order  should 
be  extended  to  a  person  who  has  thrown  off  his  allegiance,  and 
estranged  himself  from  his  British  character,  as  far  as  his  own  voli- 
tion and  act  could  do.  I  am  of  opinion  that  Mr.  Smith  is  not  enti- 
tled to  the  benefit  of  the  order  in  council,  and,  therefore,  I  reject  the 
claim. 

Ship  condemned. 


*  Hope,  and  others.  [  *  226  ] 

Eebraary  19,  1813. 

Certificates  exempting  the  property  of  enemies  from  capture,  if  granted  by  persons  not  hav- 
ing a  special  commission  for  snch  a  purpose,  or  holding  an  official  situation  to  which  such 
a  power  may  be  considered  incidental,  are  in  themselves  invalid,  but  may  be  made  effectual 
by  a  subsequent  ratification  by  the  sovereign  authority. 

These  were  four  cases  of  American  ships,  laden  with  corn  and  flour, 
and  captured  whilst  proceeding  from  America  to  the  ports  of  Spain 
and  Portugal.  They  were  claimed  as  protected  by  an  instrument  on 
board,  granted  by  Mr.  Allen  the  British  consul  at  New  York,  accom- 
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panied  by  a  certified  copy  of  a  letter  from  Admiral  Sawyer,  the  Bri- 
tish commander  on  the  American  station. 

Judgment. 
Sir  W.  Scott.     The  destination  of  these  vessels  to  the  porta  erf 
Spain  and  Portugal  is  not  disputed,  but  they  would  undoubtedly  be 
liable  to  condemnation  as  enemy's  property,  unless  the  claimants  can 
show  some  special  ground,  of  exemption  from  hostilities. 

The  protection  which  has  been  set  up,  consists  in  certain  papeis 
found  on  board  each  of  these  ships,  to  which  it  would  be  difficult  to 
give  any  precise  designation..  The  first  of  them  appears  to  be  a  kind 
of  proclamation  from  Mr.  Allen,  who  states  himself  to  be  a  British 
consul  at  New  York ;  the  other  is  a  letter  addressed  to  this  same  Mr. 
Allen  by  Admiral  Sawyer,  the  commander-in-chief  of  his  Majes^s 
ships  on  the  Halifax  station.  The  certificate  or  proclamation  of  Mi. 
Allen  states,  that  "  whereas,  from  a  consideration  of  the  vital  import- 
ance of  continuing  a  full  and  regular  supply  of  flour  and  other  dry 
provisions  to  Spain  and  Portugal,  or  their  colonies,  it  has  been 
deemed  expedient  by  his  Majesty's  government  that,  not- 

[  *  227  ]  withstanding    *  tne   hostilities  between  this  country   and 
the  United  States,  every  degree  of  protection  and  encou- 
ragement should  be  given  to  the  American  vessels  laden  with  flom 
and  other  dry  provisions,  and  bound  to  Spain  or  Portugal,  or  their 
colonies ;  and  whereas,  in  furtherance  of  these  views  of  his  Majesty^s 
government,  Herbert  Sawyer,  Esquire,  vice-admiral  and  commander- 
in-chief  on  the  Halifax  station,  has  directed  to  me  a  letter,  under  the 
date  of  the  5th  of  August,  1812,  (a  copy  of  which   is  herewith 
annexed,)  wherein  I  am  instructed  to  furnish  to  American  vessels  so 
laden  and  destined  a  copy  of  this  letter,  certified  under  my  consular 
seal,  which  documents  are  intended  to  serve  as  a  perfect  safeguard 
and  protection  to  such  vessels  in  the  prosecution  of  their  voyage : 
Now,  therefore,  in  pursuance  of  these  instructions,  I  have  granted  to 
the  American  schooner  called  The  Hope,  of  one  hundred  and  twenty- 
one  tons  burden,  whereof  Benjamin  Holbrook  is  master,  now  lying  in 
the  port  of  Philadelphia,  and  laden  with  flour,  rice,  and  corn,  a  copy 
of  the  said  letter  of  Vice- Admiral  Sawyer,  certified  under  my  consu- 
lar seal,  hereby  requesting  all  officers  of  his  ^Majesty's  ships  of  war, 
or  private  armed  vessels  belonging  to  the  subjects  of  his  Majesty,  not 
only  to  offer  no  molestation  to  the  said  vessel,  but,  on  the  contrary, 
to  grant  her  all  proper  assistance  and  protection  on  her  passage  to 
Corunna,  in  Spain,  and  on  her  return  from  thence  to  a  port  in  the 
United   States,  whether  laden  with  salt  or  in  ballast  only."      The 

etter  of  Admiral  Sawyer  addressed  to  this  gentleman,  Mr.  Allen,  is 
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in  these  terms :  "  I  have  fully  considered  that  part  of  your  letter 
which  relates  to  the  means  of  insuring  a  constant  supply  of 
•  flour  and  other  dry  provisions  to  Spain  and  Portugal,  and  [  *  228  ] 
to  the  West  Indies ;  and,  being  aware  of  the  importance  of 
the  subject,  concur  in  the  proposition  you  have  made  :  I  shall,  there- 
fore, give  directions  to  the  commanders  of  his  Majesty's  squadron 
under  my  command,  not  to  molest  American  vessels  unarmed  and  so 
laden,  bond  fide  bound  to  Portuguese  or  Spanish  ports,  whose  papers 
shall  be  accompanied  with  a  certified  copy  of  this  letter  under  your 
consular  seal."  And  it  is  contended,  that  these  two  papers,  parti- 
cularly as  recognized  by  the  order  in  council  of  the  26th  of  October, 
1812,  are  of  such  a  nature  as  to  take  from  these  vessels  the  character 
of  hostility.  It  is  mi^h  to  be  lamented  that  the  previous  corres- 
pondence which  must  have  taken  place  between  these  gentlemen 
does  not  make  its  appearance.  The  court  is  left  to  guess  at  the  con- 
tents of  the  letter,  which  must  have  been  sent  in  the  first  place  from 
Mr.  Allen,  the  consul,  to  Admiral  Sawyer ;  but  it  is,  I  think,  fair  to 
infer,  that  it  contained  a  proposition  that  the  transaction  should  take 
the  shape  which  this  has  actually  done,  namely,  that  a  copy  of 
Admiral  Sawyer's  letter  should  be  put  on  board  for  the  purpose  of 
guaranteeing,  as  far  as  he  could,  the  safety  of  the  ships  to  which  it 
might  be  furnished.  I  thiink  it  perfectly  clear  that  Mr.  Allen's  letter 
must  have  contained  a  proposition  to  that  effect.  Though  not  ex- 
hibited, it  proves  itself  by  the  sequel  of  facts. 

Now,  taking  it  that  there  was  nothing  further  in  the  way  of  safe- 
guard than  what  is  to  be  derived  from  these  papers,  it  certainly  would 
be  Impossible  to  hold  that  the  property  is  sufficiently  protected.     The 
instrument  of   protection,  in  order    to   be   effectual,  must 
come  from  those  who  have  a  competent  authority  to  *  grant  [  *229  ] 
such  a  protection  ;  but  these-  papers  come  from  persons  who 
are  vested  with  no  such  authority. 

To  exempt  the  property  of  enemies  from  the  effect  of  hostilities,  is 
a  very  high  act  of  sovereign  authority.  If  at  any  time  delegated  to 
persons  in  a  subordinate  situation,  it  must  be  exercised  either  by 
those  who  have  a  special  commission  granted  to  them  for  the  par- 
ticular business,  and  who,  in  legal  language,  are  termed  manda- 
tories, or  by  persons  in  whom  such  a  power  is  vested  in  virtue  of 
any  official  situation  to  which  it  may  be  considered  incidental.  It 
is  quite  clear  that  no  consul  in  any  country,  particularly  in  an 
enemy's  country,  is  vested  with  any  such  power  in  virtue  of  his 
station.  Ei  rei  non  prceponitur,  and,  therefore,  his  acts  relating  to  it 
are  not  binding.  Neither  does  the  admiral,  on  any  station,  possess 
such  authority.     He  has,  indeed,  power  relative  to  the  ships  under 
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his  immediate  command,  and  can  restrain  them  from  committiiig 
acts  of  hostility,  but  he  cannot  go  beyond  that ;  he  cannot  grant  a 
safeguard  of  this  kind  beyond  the  limits  of  his  own  station.  The 
protections,  therefore,  which  have  been  set  up,  do  not  result  from 
any  power  incidental  to  the  situation  of  the  persons  by  whom  they 
were  granted ;  and  it  is  not  pretended  that  any  such  power  was 
specially  intrusted  to  them,  for  the  particular  occasion.  If  the  instru- 
ments which  have  been  relied  upon  by  the  claimants  are  to  be  con- 
sidered as  the  naked  acts  of  these  persons,  then  are  they  in  eveiy 
point  of  view  totally  invalid. 

But  the  question  is,  whether  the  British  government  has  taken  any 
steps  to  ratify  and  confirm  these  proceedings,  and  thus  to  convert 
them  into  valid  acts  of  state ;  for  persons  not  Jjiaving  full  powers  may 

make  what  in  law  are  termed  sponsiones,  or,  in  diplomatic 
[  *230  ]  *  language,  treaties  sub  spe  rati,  to  which  a  subsequent  rati- 

cation  may  give  validity: — Ratihabitio  mandato  iBquipa- 
ratur.     Has  the  government  done  any  thing  to  give  these  papers  an 
authority  which  they  did  not  before  possess  ?     It  appears  that  Mr. 
Foster  had  been  in  the  habit  of  granting  protections  of  this  kind, 
and  that,  immediately  before  the  present  transaction  commenced,  an 
order  in  council,  dated  the  13th  of  October,  1812,  had  issued,  for  the 
purpose  of  recognizing  and  giving  effect  to  his  licenses.     The  order 
is  in*  these  terms:  "Whereas  passports  have  been  granted  by  his 
Majesty's  minister  in  America,  for  the  protection  of  vessels  proceed- 
ing with  cargoes  of  grain  and  flour  to  the  ports  of  Lisbon  or  Cadiz, 
his  Royal  Highness  the  Prince  Regent,  in  the   name  and  on  the  be- 
half of  hi?  Majesty,  is  pleased,  by  and  with  the  advice  of  his  Ma- 
jesty's council,  to  order,  and  it  is  hereby  ordered,  that  all  such  vessels 
shall  be  permitted  to  proceed,  according  to  the  tenor  of  the  said  pass- 
ports, without  molestation  on   account  of  the   present   hostUities." 
Thus,  the  policy  of  the  measure  resorted  to  by  the  British  minister  in 
America,  and  the  manner  of  carrying  it  into  execution,  had  both  been 
sanctioned  by  the  government  at  home.     Mr.  Foster,  it  seems,  retired 
from  the  country,  and  then  the  present  mode  was  resorted  to  by  Mr. 
Allen  and  Admiral  Sawyer.     It  is  impossible  to  deny  that  the  trans- 
action has  been  put  into  a  very  awkward  shape,  and  it  is  clear,  from 
a  letter  on  board  one  of  these  ships,^  that  the  Americans  themselves 
did  not  place  full  confidence  in  the   protection  to  be  derived  from 
these  instruments.     The  course  which  has  been  pursued  is  certainly 
indirect  and  circuitous,  but  this  may  have  arisen  from  the  necessity 


The  Rising  Sun. 
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of  the  case.     Every  man  would  be  desirous  of  taking  the 

•  shortest  course  he  could,  but  the  direct  line  cannot  always  [  *  231  ] 

be  travelled:   if   you  meet  with  obstacles  in  your  way, 

you  must  make  flexures,  in   order  to   avoid  them.      The  method 

which   Admiral  Sawyer  and  Mr.  Allen  have  adopted  is,  perhaps, 

the  best  that  could  have  been  devised  under  the  difficulties  which 

occurred.    It  does  not  appear  that  the  business  could  have  been  so 

well  effected  in  any  other  way. 

It  has  been  asked,  why  could  not  Admiral  Sawyer  have  granted 
these  licenses  directly  from  himself?  It  is  said,  that  he  might  have 
put  them  on  shore,  and  sent  them  by  land  from  Halifax  to  Boston  and 
other  places.  I  am  not  sure  that  this  could  have  been  done,  or,  if  it 
could,  that  it  would  haVe  been  so  advisable  as  the  mode  which  ha^s 
been  adopted.  For,  if  Mr.  Allen  could  be  depended  upon  as  an 
honest  and  upright  man,  he  was  certainly  the  proper  person  to  exer- 
cise a  discretion  on  the  subject.  He  was  upon  the  spot,  and  had  the 
best  opportunity  of  judging  to  whom  the  protection  should  be 
granted.  As  far  as  I  can  see,  Mr.  Allen  has  exercised  his  judg- 
ment very  properly ;  for,  in  these  four  cases,  the  vessels  were  all  sailing 
to  the  ports  specified  in  the  passports,  and  were  all  laden  with  proper 
cargoes.  I  do  not  think  the  informality  of  the  instruments  to  *  be  a 
fetal  objection.  The  substance  of  the  measure  is  precisely  the  same 
as  that  resorted  to  by  Mr.  Foster,  and  the  variation  in  point  of  form 
is  not  very  material.  The  policy  of  granting  these  protections  was 
admitted  and  approved  by  the  government  at  home  in  the  case  of 
Mr.  Foster,  and  this  is  the  same  measure,  varied  as  to  its  form  on 
account  of  the  difficulties  which  occurred  after  the  departure  of  that 
gentleman. 

•  Let  us  see  what  has  been  done  by  the  government  to  [  *  232  ] 
recognize  these  acts  of  Admiral  Sawyer's.  Why,  here  is 
an  order,  dated  on  the  26th  of  October,  in  these  terms  :  "  Whereas 
it  has  been  represented  to  his  Royal  Highness  the  Prince  Regent, 
that  passports  or  certificates  of  protection  have  been  granted  by 
Vice- Admiral  Sawyer,  commanding  his  Majesty's  ships  on  the  Hali- 
fax station,  to  certain  American  vessels,  with  cargoes  of  grain  and 
flour,  proceeding  from  the  ports  of  the  United  States  to  Spain  or 
Portugal,  —  his  Royal  Highness  the  Prince  Regent,  in  the  name  and 
on  the  behalf  of  his  Majesty,  is  pleased,  by  and  with  the  advice  of  his 
Majesty's  privy  council,  to  order,  that  all  such  vessels  and  cargoes 
shall  be  allowed  to  proceed,  according  to  the  tenor  of  the  said  pass- 
ports or  certificates,  without  molestation  on  account  of  the  present 
hostilities.  And  it  is  hereby  further  ordered,  that  if  any  sqch  ships  and 
cargoes  so  proceeding  shall  have  been  detained  and  brought  in  for 


233  CASES  DETERMINED   IN   THE 

The  Viow  Mina.    1  Dod. 

adjudication,  they  shall  forthwith  be  liberated  and  released."  It  is 
said,  that  these  papers  do  not  answer  the  description,  that  they  are 
neither  passports  nor  certificates,  and  consequently  that  they  are  not 
within  the  order.  Perhaps  they  are  not,  in  point  of  strict  form,  pass- 
ports or  certificates ;  but  in  substance  they  are  and  were  intended  to 
have  the  same  effect.  It  is  said,  that  Admiral  Sawyer's  letter  only 
protects  these  vessels  from  capture  by  his  own  cruisers.  This  was, 
indeed,  all  that  he  thought  himself  authorized  to  do :  but  the  defi- 
ciency is  supplied  by  the  proclamation  of  Mr.  Allen,  who  adopts  the 
letter  of  Admiral   Sawyer,  and  ingrafts   upon  it  a  protection  for 

the  whole  voyage.  The  order  in  council  goes  still 
[  •  233  ]  *  further,  and  exempts   the  vessel  from  capture,  not  only 

whilst  proceeding  to  the  ports  of  Spain  and  Portugal,  but 
c^  their  return  voyage  also.  If  these  are  not  the  certificates  and 
passports  contemplated  in  the  order  issued  by  the  government,  I 
would  ask  what  are,  and  where  are  they  to  be  found  ?  Government 
must  have  had  in  their  contemplation  either  these  or  none,  for  it  is 
not  pretended  that  any  others  were  granted  by  Admiral  Sawyer.  If 
the  order  does  not  apply  to  these,  then  it  is  wholly  inoperative,  I 
am  satisfied  that  these  are  the  certificates  or  passports  contempla^ 
in  the  order  of  council,  and,  therefore,  I  have  no  doubt  as  to  the  resti- 
tution of  this  property. '  At  the  same  time,  I  think,  the  captors  were 
justifiable,  under  the  circumstances  of  the  case,  in  detaining  these 
vessels,  and  consequently  that  they  are  entitled  to  their  expenses. 
Ships  and  cargoes  restored,  subject  to  the  payment  of  captor's 
expenses. 


[  *  234  ]  *  The  Vro w  Mina,  Behrends. 

Febraary  24,  1813. 

The  court  will  entertain  a  suit  for  wages  in  the  case  of  a  foreign  ship  belonging  to  an  ilin 
enemy,  and  coming  to  the  ports  of  this  country  under  a  British  license.^ 

This  was  a  proceeding  instituted  by  a  foreign  mate  against  a 
foreign  ship,  for  the  recovery  of  his  wages ;  and  the  demand  was 
opposed  by  the  agent  of  the  owner,  who  appeared  under  protest 


1  [See  The  Golubchick,  1  W.  Rob.  143  ;  The  Nancy,  Bee's  Rep.  217 ;  The  Wilkto 
Frederick,  1  Hagg.  Ad.  Rep.  138.] 
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The  vessel  belonged  to  an  alien  enemy,  but  had  come  to  this  country 
under  the  protection  of  a  British  license. 

Judgment. 
Sir  William  Scott.     The  court  is  extremely  shy  of  interfering  in 
cases  of  this  kind,  where  foreigners  only  are  concerned,  without  the 
consent  of  the  representative  of  the  nation  to  which  the  parties  belong. 
In  this  case,  it  is  impossible  that  any  such  consent  should  be  obtained, 
the  ship  being  an  enemy's  ship,  coming  to  the  ports  of  this  country 
under  a  license  obtained  for  that  purpose  from  the  British  govern- 
ment    The  master  took  up  money  for  the  repairs  of  the  ship,  but 
whether  he  did  so  by  order  of  the  agent  or  the  owner,  does  not  exactly 
appear.     The  mate  has  sworn  that  Messrs.  Day  &  Phillips,  of  Ports- 
mouth, advanced  the  money  by  the  direction  of  Mr.  Leaven,  the 
agent  and  correspondent  of  the  owner  in  this  country.     They  state, 
on  the  other  hand,  that  the  master  applied  to  them  for  the  necessary 
supply,  and  that  they  never  considered  Mr.  Leaven  to  be  responsible 
to  them  for  the  payment  of  the  money  so  advanced ;  but  always  held, 
and  still  hold,  the  ship  and  cargo  as  their  security  for  the  repayment. 
They  do  not  produce,  or  pretend  to  be  possessed  of,  any 
•  hypothecation  bond,  and,  therefore,  can  have  no  lien  on  [  *  235  ] 
the  ship ;  for,  though  the  general  maritime  law  of  Europe 
does  not  require  a  bond  of  hypothecation,  yet,  by  the  law  of  this  coun- 
try, an  instrument  of  this  kind  is  absolutely  necessary.     The  master, 
it  appears,  absconded ;  and  the  mate  swears,  that,  in  consequence  of 
his  retirement,  he  took  charge  of  the  ship,  by  agreement  with  the 
agent  in  London,  at  the  monthly  wages  of  forty-four  guilders,  Dutch 
currency,  and  the  sum  of  one  pound  per  week  for  board  wages.    I  do 
not  think  this  an  extravagant  sum  for  the  subsistence  of  this  man, 
who  must  otherwise  have  been  supported  from  the  ship's  stores.    Be- 
ing promoted  to  the  situation  of  master,  he  had  new  care  and  trouble 
imposed  upon  him,  and  was,  therefore,  entitled  to  adjditional  remune- 
ration.    I  think  the  mate  is  fully  justified  in  making  this  application 
to  the  court.     I  shall,  therefore,  overrule  the  protest,  and  decree  the 
sale  of  the  ship  for  the  payment  of  the  wages  and  subsistence-money. 
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[  *  236  ]  •  The  Alert,  Nicholls. 

February,  24,  1813. 

Inyalidecl  soldiers  on  board  a  captnring  ship  are  entitled  to  share  in  the  proceeds  of  pose.^ 

This  was  a  claim  on  behalf  of  three  hundred  and  fifty-one  inva- 
lided soldiers,  who  were  returning  from  Lisbon  to  this  country  on  ' 
board  his  Majesty's  ships  Vestal  and  Diadem,  to  share  in  the  pro- 
ceeds of  a  prize  captured  by  those  ships  in  the  course  of  the  voyage. 

Against  the  claim,  the  King^s  Advocate  and  Phillmore*  The  Prize 
Act  vests  the  interest  and  property  in  prizes  generally  in  all  the  offi- 
cers, seamen,  marines,  and  soldiers,  who  are  on  board  at  the  time  of 
capture  ;  but  then  it  must  be  remembered,  that  the  same  act,  in  the 
same  section,  directs  the  proceeds  to  be  divided  in  such  proportion 
and  after  such  manner  as  his  Majesty  has,  by  his  proclamation, 
directed.  The  proclamation,  therefore,  being  distinctly  recognized  as 
the  rule  of  interpretation  to  the  Prize  Act,  in  order  to  ascertain  the 
precise  meaning  of  the  term  "soldiers,"  in  the  Prize  Act,  we  mast  pnr- 
sue  the  expression  into  the  proclamation,  and  see  the  sense  affixed  to 
it  there  ;  and  accordingly  we  find  that  it  limits  the  meaning  of  "  sol- 
diers," to  "  private  marines  and  soldiers  doing  duty  on  board."  The 
soldiers,  therefore,  on  board  these  ships,  are  not  soldiers  in  the  sense 
and  meaning  of  the  Prize  Act,  since  they  were  not  only  not  doing 
duty,  but  from  their  very  description,  were  incapable  of  performing 
any  service  of  importance.     It  may,  perhaps,  be  said,  that  these  men 

are  entitled  to  share  as  passengers,  or  supernumeraries  ;  but 
[*237  ]  the  limitations  *in  the  proclamation  are,  upon  this  point| 

equally  precise  and  definite.  Passengers  and  other  persons 
borne  as  supernumeraries  are,  indeed,  entitled  to  share  in  the  prizes 
which  may  happen  to  be  taken  ;  but  then  it  is  requisite  they  should 
be  such  as  are  "doing  duty  and  assisting  on  board."  In  neither  of 
these  classes,  then,  is  there  any  opening  to  admit  the  claim  of  dis- 
abled and  invalided  soldiers.  It  is  possible  that  no  opposition  may 
have  been  raised  to  a  demand  of  this  kind,  where  the  claimants  have 
been  few  in  point  of  number;  but  in  the  present  instance,  where 
they  equal,  if  not  exceed,  the  number  of  the  ship's  crew,  it  would  ope- 


1  [See  The  Nostra  Sigiiora  del  Carmen,  6  C.  Rob.  302.] 
«  46  Geo.  m.  c.  72,  s.  2. 
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rate  as  a  great  hardship  on  the  seamen,  if  they  should  be  compelled 
to  share  the  fhiit  of  their  labors  with  a  dass  of  persons  who  could 
have  rendered  them  no  assistance  in  an  engagement,  but  must,  on 
the  contrary,  have  proved  a  considerable  incumbrance  to  their  exer- 
tions. In  the  spirit  of  the  Prize  Act  and  the  proclamation,  remunera- 
tion and  service  are,  throughout,  correlative  terms ;  and,  consequently, 
where  no  service  has  been  rendered,  no  reward  can  be  due. 

Jenner,  contrd.  It  can  never  be  admitted  that  invalided  soldiers 
are  utterly  incapacitated  from  rendering  assistance  in  a  naval  engage- 
ment They  may  be  very  useful  in  annoying  the  enemy  with  their 
muskets,  in  conveying  ammunition,  and  in  performing  a  variety  of 
other  services.  They  must,  therefore,  be  considered  as  forming  a  com- 
ponent part  of  the  ship's  force.  Every  person  is  presumed  to  have 
the  disposition  and  the  power  to  afford  some  degree  of  assistance ; 
and  the  common  understanding  has  been,  that  all  persons  on  board 
at  the  time  of  capture  have  a  right  to  share  in  the  prize.^  In 
the  case  of  Wemyss  and  Linzee,^  the  right  *  of  a  passenger  [  *  238  ] 
to  share,  was  not  denied,  and  the  only  doubt  was,  respect- 
ing the  class  in  which  the  person  there  making  the  claim,  was' to  be 
included.  Where  the  Prize  Act  and  proclamation  diifer  from  each 
other,  the  act  of  parliament  necessarily  controls  the  proclamation. 
The  fifth  section  of  the  Prize  Act  clearly  vests  in  the^e  men  the  right 
to  head-money,  which  it  must  be  observed  is  given  for  every  person, 
without  exception,  on  board  the  enemy's  ship.  Head-money  is  strictly 
confined  to  actual  captors ;  and  it  seems  absurd  to  say,  that  these 
men  shall  be  entitled  to  head-money  as  actual  captors,  and  not  to  the 
proceeds  of  prize,  which  are  frequently  shared  with  constructive  joint 
captors.  With  respect  to  the  practice  which  has  prevailed  in  similar 
cases,  that  has  been  uniformly  in  favor  of  the  right  of  soldiers,  and  of 
all  others,  to  share  in  the  prizes  which  may  happen  to  be  taken  whilst 
they  are  on  board.  Militia  regiments,  coming  from  Ireland  in  king's 
ships,  have  very  lately  been  allowed  this  advantage,  and  the  right  has 
in  no  former  instance  been  disputed. 

Judgment. 

Sir  William  Scott.     This  is  the  case  of  a  number  of  invalided 

soldiers,  who  claim  to  share  in  a  prize  taken  by  two  of  his  Majesty's 

ships,  in  which  they  were  embarked,  on  their  voyage  from  Portugal 

to  England.     A  doubt  has  been  stated  respecting  the  right  of  these 


^  Dougl.  Bep.  224. 
VOL.  I. DOD.  14 
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men  to  participate  in  the  proceeds  of  a  prize  taken  under  such  cir- 
cumstances, but  I  am  of  opinion  that  their  claim  is  well  founded. 
The  act  of  parliament  gives  the  whole  interest  and  property,  in  all 

prizes  which  they  may  take, "  to  the  flag-officers,  commanders, 
[  *239  ]  and  other  officers,  seamen,  marines,  and  *  soldiers,  on  board 

any  ship  or  vessel  of  war  in  his  Majesty's  pay ; "  and  perhaps 
the  term  soldiers,  standing  as  a  component  part  of  the  text  in  this 
clause  of  the  act,  may  mean  such  military  persons  as  may  happen  to 
be  doing  duty  on  board,  as  marines.  But  the  statute  directs  distri- 
bution to  be  made  according  to  the  king's  proclamation;  and  the 
proclamation,  according  to  ancient  usage,  gives  a  share  "  to  all 
marines  and  other  soldiers,  and  all  other  persons  doing  duty  and 
assisting  on  board.'^  This  must  be  held  to  include  all  supernumera- 
ries and  passengers,  since  every  person  is  presumed  to  be  willing  and 
able  to  give  assistance,  if  required  so  to  do ;  and  the  presumptioa 
with  respect  to  soldiers  is  particularly  strong.  I  understand,  from  an 
inquiry  which  I  caused  to  be  made^  at  the  admiralty,  that  the  mari- 
time crew  is  usually  lessened  when  soldiers  are  sent  on  board  any  of 
his  Majesty's  ships,  and  that  they  are  considered  as  persons  capable 
of  affording  assistance  in  a  variety  of  ways.  The  right  of  soldiers  to 
share  in  all  prizes  at  the  capture  of  which  they  may  have  been  present, 
has  been  invariably  admitted  in  tl^is  court,  and  the  same  doctrine 
has  been  held  in  the  Court  of  King's  Bench.  In  the  case  of  Wemyss 
and  Linzee,  which  was  twice  tried  in  that  court,  the  right  of  passen- 
gers to  share  was  treated  as  a  matter  always  acquiesced  in ;  but  it 
was  ruled  that  they  all  took  as  supernumeraries  only,  and  ranked  in 
the  lowest  class  of  distribution.  It  is  clear,  therefore,  that  soldiers 
on  board  a  capturing  ship  have,  generally  speaking,  a  right  to  prize- 
money  ;  and  unless  this  case  can  be  specially  distinguished  from 
others,  the  present  claimants  must  be  entitled  to  the  benefit  of  the 

general  rule.     Now  the  only  distinction  which  has   been 
[  •  240  ]  *  pointed  out  is,  that  these  men  are  invalided ;  but  this  I 

think  by  no  means  a  sufficient  distinction.  Though  inva- 
lided, they  are  still  fit  for  some  duty,  even  upon  land ;  though  dis- 
abled from  field  service,  and  the  more  active  operations  of  war,  they 
are  still  useful  for  the  purposes  of  defence,  and,  upon  that  accoant, 
form  part  of  the  usual  military  force  of  every  country.  On  board 
ships  of  war  they  may  certainly  be  very  serviceable  during  an  en- 
gagement; and,  therefore,  I  think  the  circumstance  of  their  being 
invalided  forms  no  solid  ground  of  distinction.  If  any  inconvenience 
arises  from  the  increased  practice  of  carrying  soldiers  on  board  the 
king's  ships,  a  remedy  for  that  inconvenience  must  be  sought  by 
means  of  some  legislative  provision.     I  understand  that  soldiers  are 
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usually  put  on  board  vessels  armed  en  flute^  and  that  much  depend- 
ence is  placed  on  their  assistance  in  time  of  action.  I  am  clearly  of 
opinion  that,  according  to  the  ancient  practice  of  the  service,  and 
the  true  construction  of  the  Prize  Act  and  the  proclamation,  these 
invalided  soldiers  are  entitled  to  share  in  the  proceeds  of  this  prize. 


*  Seyerstadt,  Erbe.  [  *  241  ] 

March  9, 1813. 

The  Yiolence  of  a  hostile  goyernment  will  not  privilege  persons  to  act  in  contrayention  of 

the  essential  tenns  of  a  British  license. 

This  was  the  case  of  a  ship  under  Dutch  colors,  laden  with  a 
cargo  of  salt,  copper,  train-oil,  and  herrings,  with  which  she  was  pro- 
ceeding, at  the  time  of  capture,  from  Drontheim  to  Flendsberg,  in 

Jutland.     A  license  had  been  obtained  for  this  vessel,  permitting  her 
to  sail  with  a  cargo  "  from  Liverpool  to  any  port  in  Denmark,  with 

liberty  to  touch  at  a  port  in  Norway  for  clearances."     It  appeared 

that  she  had  sailed  from  Liverpool  with  a  quantity  of  salt  and  some 

bales  of  British  manufactufes,  the  latter  of  which  had  been  put  on 

shore  at  Drontheim,  and  that  she  was  about  to  proceed  from  that 

port  to  Flendsberg  with  her  cargo  of  salt,  when,  according  to  the 

eprescntation  of  the  master,  the  custom-house  officers  compelled  him 

to  take  on  board  a  quantity  of  copper,  train-oil,  and  herrings,  for  the 

use  of  the  Victualling  Board  of  Denmark. 

For  the  captors,  the  Kin^s  Advocate  and  Davbeney  contended  for 
condemnation,  under  the  authority  of  The  Catherina  Maria.^ 

For  the  claimants,  Phillimore  and  Lushingtan  admitted  that  the 
ship  and  cargo  would  have  been  liable  to  condemnation  provided  the 
goods  had  been  taken  on  board  voluntarily ;  but  contended  that  a 
different  rule  must  be  applied  to  the  present  case,  since  the  master 
had  acted  under  duress  and  compulsion  imposed  upon  him  by  the 
sovereign  power  of  his  own  country.  That  the  public  faith 
was  pledged  to  afford  protection  *  under  the  license,  so  long  [  *  242  ] 
as  the  conditions  of  it  were  fulfilled  as  nearly  as  controlling 


1  Edw.  Rep.  338. 
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circumstances  would  admiU  That  the  parties  had  here  acted  f^prex 
the  terms  of  the  license,  and  that  there  was  no  impeachment  of  due 
diligence  or  good  faith.  That  the  vessel  had,  for  several  preceding 
voyages,  in  defiance  of  the  prohibition  of  her  own  government,  main- 
tained an  active  and  useful  commerce  with  the  ports  of  this  countiy, 
and  was,  upon  that  account,  entitled  to  great  indulgence. 

Judgment. 

Sir  W.  Scott.  This  is  the  case  of  a  Danish  ship,  which  sailed 
from  Liverpool  to  Flendsberg,  under  a  license  permitting  ber  to 
touch  at  Drontheim  for  clearances,  and  for  clearances  only.  It  turns 
out,  however,  that  she  puts  part  of  her  cargo  on  shore  at  that  place, 
and  takes  on  board  other  goods,  of  a  very  noxious  quality,  consisting 
of  copper  and  train-oil,  for  the  use  of  the  Danish  government.  This 
is  using  a  British  license  for  the  most  noxious  purpose  to  w^hich  it 
can  be  well  applied.  It  is  true  that  the  antecedent  voyages  of  this 
master  have  been  in  the  service  of  this  country;  but  the  present 
employment  of  the  ship  is  of  a  very  different  kind,  and  must  work 
a  forfeiture  of  any  protection  to  which  she  might  otherwise  be  enti- 
tled. 

It  has  been  admitted  that  this  ship  and  cargo  would  be  liable  to 
condemnation,  if  the  act  of  conveying  these  goods  had  been  volun- 
tary on  the  part  of  the  master ;  but  it  is  said  that  the  measure  was 
forced  upon  him  by  the  act  of  the  Danish  government,  and  that  he 
was  compelled  to  take  them  on  board,  having  first  protested  against 
it,  but  without  effect  I  am  afraid  that  it  is  necessary  for 
[*243  ]  •the  court  to  adhere  to  the  rule  laid  down  in  a  former 
case,^  that  the  plea  of  compulsion  is  inadmissible,  h 
would  be  impossible  for  the  court  to  protect  itself  otherwise  against 
the  incessant  attempts  which  might  be  made  to  elude  its  vigilance, 
by  pretences  of  that  nature.  It  could  never  discover,  with  certainty, 
whether  a  transaction  taking  place  in  an  enemy's  port  were  voluntary 
or  not.  Compulsion  would  always  be  pleaded,  though  in  many  cases 
the  parties  might  be  acting  coUusively.  It  is  necessary,  therefore,  to 
keep  the  door  shut  against  such  explanations. 

The  court  has  always  held,  in  cases  of  this  kind,  that  the  patty 
must  look  for  indemnification  to  the  quarter  from  which  he  has  re- 
ceived the  injury ;  and,  in  the  present  case,  the  master  himself  holds 
the  same  language.     He  has  made  this  matter  the  subject  of  a  pro- 


1  See  case  of  Goede  Hope,  Edw.  Rep.  827. 
3  Catharina  Maria,  Edw.  Rep.  S38. 
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test.  But  against  whom  does  he  protest  ?  Against  the  inspector  of 
the  customs  at  Drontheim,  upon  whom  he  throws  the  responsibility. 
It  is  said  that  the  master  could  not  have  proceeded  to  enforce  his 
remedy,  because  he  could  not  with  safety  have  produced  his  British 
license.  But  there  was  no  necessity  for  producing  the  British  license 
in  order  to  show  the  injustice  of  forcing  him  to  go  on  a  voyage  from 
one  Danish  port  to  another,  by  which  he  would  be  exposed  to  the 
danger  of  British  capture.  The  license  would  have  been  quite  out 
of  the  question,  when  the  only  charge  was,  that  he  had  been  com- 
pelled to  undertake  a  prohibited  voyage.  It  would  by  no  means 
occasion  the  difficulties  which  have  been  represented.  I  think  myself 
under  the  necessity  of  adhering  to  the  rule  which  has  been  laid 
down,  that  the  violence  of  a  hostile  government  shall  not  privilege 
persons  to  act  in  contravention  of  the  essential  terms  of  a  British 
license. 


•  Eliza  Ann  and  others.  [  *  244  ] 

March  9,  1813. 

A  declaration  uf  war  hj  the  goyemment  of  one  conntry  against  another  is  evidence  of  the 
existence  of  a  war  between  the  two  coantrics ;  ^  and,  by  the  modern  usage  of  states,  a  sub- 
seqnent  ratification  by  the  sovereign  authority  is  necessary  to  give  effect  to  a  treaty  of 
peace,  althongh  the  treaty  itself  may  have  been  signed  by  plenipotentiaries. 

These  were  three  cases  of  American  ships,  laden  with  hemp,  iron, 
and  other  articles,  and  seized  in  Hanoe  Bay,  on  the  11th  of  August, 
1812,  by  his  Majesty's  ship  Vigo,  which  was  then  lying  there,  with 
other  British  ships  of  war.  A  claim  was  given,  under  the  direction 
of  the  Swedish  minister,  for  the  ships  and  cargoes,  ^^  as  taken  within 
one  mile  of  the  main  land  of  Sweden,  and  within  the  territory  of  his 
Majesty  the  King  of  Sweden,  contrary  to  and  in  violation  of  the  law 
of  nations,  and  the  territory  and  jurisdiction  of  his  said  Majesty." 

Judgment. 
Sir  ^W.  Scott.     These  vessels  came  into  Hanoe  Bay,  for  the  pur- 
pose of  taking  the  benefit  of  British  convoy,  and  were  seized  in  con- 
sequence of  the  order  for  the  detention  of  American  property.     This 


>  [The  Maria  Magdalena,  1  Hay  &  Marr.  247.] 
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order  has  been  since  followed  up  by  a  declaration  of  war ;  the  ships, 
therefore,  would  be  liable  to  condemnation,  unless  it  can  be  shown 
that  they  are  entitled  to  some  special  protection. 

A  claim  has  been  given,  by  the  Swedish  consul,  for  these  ships 
and  cargoes,  as  having  been  taken  within  the  territories  of  the  Eiij 
of  Sweden,  and  in  violation  of  his  territorial  rights.  This  claim 
could  not  have  been  given  by  the  Americans  themselves ;  for  it  is 
the  privilege,  not  of  the  enemy,  but  of  the  neutral  country,  which  has 

a  right  to  see  that  no  act  of  violence  is  committed  within 
[  •  245  ]  its  jurisdiction.      When  a  violation  *  of  neutral  territory 

takes  place,  that  country  alone,  whose  tranquillity  has  been 
disturbed,  possesses  the  right  of  demanding  reparation  for  theinjoij 
which  she  has  sustained.^  It  is  a  principle  which  has  been  esta- 
blished by  a  variety  of  decisions,  both  in  this  and  the  Superior 
Court,2  that  the  enemy,  whose  property  has  been  captured,  cannot 
himself  give  the  claim,  but  must  resort  to  the  neutral  for  Jiis  remedy. 
Acts  of  violence  by  one  enemy  against  another  are  forbidden  within 
the  limits  of  a  neutral  territory,  unless  they  are  sanctioned  by  the 
authority  of  the  neutral  state,  which  it  has  the  power  of  granting  to 
either  of  the  bdligerents,  subject,  of  course,  to  a  responsibility  to  the 
other.  A  neutral  state  may  grant  permission  for  such  acts  before- 
hand, or  acquiesce  in  them  after  they  shall^  have  taken  place;  or  it 
may,  as  has  been  done  in  the  present  instance,  step  forward  and 
claim  the  property. 

I  do  not  observe  it  to  be  stated  in  the  claim,  that  the  sovereign  on 
whose  behalf  it  is  given  was  a  neutral  at  the  time  when  the  t^ansa^ 
tion  took  place.  But,  in  order  to  give  effect  to  a  claim  of  this  kind, 
it  must  be  shown  that  the  party  making  it  was  then  in  a  state  of 
clear  and  indisputable  neutrality.  If  he  has  shown  more  fiivor  to 
-one  side  than  to  the  other,  if  he  has  excluded  the  ships  of  one  of  the 
belligerents  from  his  ports,  and  hospitably  received  those  of  the  other, 
he  cannot  be  considered  as  acting  with  the  necessary  impartiality.  I 
do  not  think  a  country,  showing  such  an  invidious  distinction,  enti- 
tled to  claim  in  the  character  of  a  neutral  state.  The  high  privileges 
of  a  neutral  are  forfeited  by  the  abandonment  of  that  perfect  indiffer- 
ence between  the  contending  powers  in  which  the  essence  of  neutral- 
ity consists. 

A  claim,  however,  has  been  given  by  the  Swedish  nunis- 
[  •  246  ]  ter.    Now,  in  order  to  support  and  give  effect  to  *  this  claim, 

two  things  are  necessary  to  be  established.     First,  it  is  reqni- 

1  [The  Purisstma  Conception,  6  C.  Bob.  45 ;  The  Dillgentia,  1  Dod.  412.] 
*  Etrusco,  Giorgi,  Lords,  January,  1795. 
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site  that  Sweden  shoald  appear  to  have  been  in  a  state  of  perfect 
neutrality  at  the  time  when  the  seizure  was  made.  Secondly,  it 
must  be  shown  that  the  act  of  violence  was  committed  within  the 
limits  of  Swedish  territory.  For,  if  the  scene  of  hostility  did  not  lie 
within  the  territories  of  the  neutral  state,  then  has  there  been  no  vio- 
lation of  its  neutral  rights,  and  consequently  there  exists  no  ground 
of  complaint,  and- no  foundation  for  the  claim. 

The  first  question  then  is,  how  far,  in  August,  1812,  Sweden  was 
to  be  considered  as  a  neutral  country. 

It  is  not  to  be  disputed  that  the  conduct  of  Sweden  towards  this 
country  had  been,  for  a  considerable  time,  of.  a  very  unfriendly  de- 
scription. Impelled  by  fear,  or.  some  other  motive,  she  had  excluded 
British  ships  from  her  ports,  and  had,  either  from  choice  or  compul- 
sion, adopted  that  course  of  policy  which  has  been  imposed  by  the 
French  ruler  on  the  other  nations  of  Europe,  and  which  has  befen 
termed  the  continental  system.  It  is  clear,  too,  that  Sweden  acted 
in  this  manner,  not  from  any  private  views  respecting  her  own  muni- » 
cipal  regulations,  but  in  the  execution  of  a  plan  auxiliary  to  the 
enemy  of  this  country.  Sweden,  therefore,  by  her  conduct,  afforded 
to  Great  Britain  a  legitimate  cause  of  war,  and  perfectly  justified  the 
seizure  of  Hanoe  by  the  British  admiral.  The  seizure  of  this  place 
has  been  countenanced  by  the  government  of  this  country,  the  Bri-  • 
tish  flag  has  been  hoisted,  and  every  act  of  sovereignty  exercised  on 
the  island  and  roadstead  adjoining. 

This  was  the  state  of  things  originally ;  British  ships  were  excluded 
from  the  ports  of  Sweden,  and  the  island  of  Hanoe  was  occupied  by 
British  forces. 

•  After  this,  a  declaration  of  war  was  issued  by  the  go-  [  *  247  ] 
vernment  of  Sweden ;  but  it  is  said,  that  the  two  countries 
"were  not,  in  reality,  in  a  state  of  war,  because  the  declaration  was 
unilateral  only.     I  am,  however,  perfectly  clear  that  it  was  not  the 
less  a  war  on  that  account,  for  war  may  exist  without  a  declaration 
on  either  side.     It  is  so  laid  down  by  the  best  writers  on  the  law  of 
nations.     A  declaration  of  war  by  one  country  only  is  not,  as  has 
been  represented,  a  mere  challenge,  to  be  accepted  or  refused  at  plea- 
sure by  the  other.    It  proves  the  existence  of  actual  hostilities  on  one 
side  at  least,  and  puts  the  other  party  also  into  a  state  of  war,  though 
he  may,  perhaps,  think  proper  to  act  on  the  defensive  only.     It  is  the 
less  necessary  for  me  to  insist  on  the  truth  of  this  position,  since  the 
language  of  the  treaty^  places  the  matter  beyond  dispute.     What 
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appears  to  have  been  the  motive  which  led  to  the  appointment  of  the 
plenipotentiaries  ?  Why,  "  a  reciprocal  desire  to  put  an  end  to  tlic 
war  which  had  taken  place ; "  and  this  they  are  authorized  to  cany 
into  effect.  Here,  then,  is  a  direct  recognition  of  the  existence  of  an 
antecedent  state  of  war  between  the  two  countries.  I  cannot  dive 
into  the  motives  which  led  to  the  hostile  declaration  on  the  part  of 
the  Swedish  government ;  I  can  only  look  to  the  broad  fact,  the  exists 
ence  of  the  war.  It  may  be  true  that  Sweden  resorted  to  the  mea- 
sure with  great  reluctance.  It  is  to  be  hoped  that  all  countries  aie 
unwilling  to  enter  upon  hostilities,  and  that  they  have  recourse  to 
them  only  with  a  view  of  avoiding  greater  evils.  It  is  said,  that 
Sweden  acted  from  fear  of  the  resentment  of  France,  and  it  may  be 
that  she  did  so ;  but,  from  whatever  cause  it  proceeded,  the  fact  is, 
that  a  war  did  take  place,  though  it  was  carried  on  with  inertness  by 
Sweden,  and  with  forbearance  by  Great  Britain.  This  war 
[  •  248  ]  has,  *  however,  been  happily  terminated  by  a  treaty  of  peace, 
which  was  signed  by  the  plenipotentiaries  of  the  two  coun- 
tries, on  the  18th  of  July,  ratified  by  the  Prince  Regent  of  Great  Bri- 
tain on  the  4th  of  August,  and  by  the  King  of  Sweden  on  the  17th 
of  the  same  month.  From  the  result  of  these  dates  it  has  been  con- 
tended, that  the  war  had  ceased,  and  that  friendship  had  been  reesta- 
blished before  the  time  when  these  vessels  were  seized.  The  ques- 
tion, therefore,  comes  to  this,  whether  a  ratification  is  or  is  not  neces- 
sary to  give  eftect  and  validity  to  a  treaty  signed  by  plenipotentiaries. 
Upon  abstract  principles  we  know  that,  either  in  public  or  private 
transactions,  the  acts  of  those  who  are  vested  with  a  plenary  power 
are  binding  upon  the  principal.  But,  as  this  rule  was  in  many  cases 
found  to  be  attended  with  inconvenience,  the  later  usage  of  states 
has  been  to  require  a  ratification,  although  the  treaty  may  have  been 
signed  by  plenipotentiaries.  According  to  the  practice  now  prevail- 
ing, a  subsequent  ratification  is  essentially  necessary ;  and  a  strong 
confirmation  of  the  truth  of  thb  position  is,  that  there  is  hardly  a 
modern  treaty  in  which  it  is  not  expressly  so  stipulated ;  and,  there-' 
fore,  it  is  now  to  be  presumed,  that  the  powers  of  plenipotentiaries 
are  limited  by  the  condition  of  a  subsequent  ratification.  The  ratifi- 
cation may  be  a  form,  but  it  is  an  essential  form ;  for  the  instrument, 
in  point  of  legal  efficacy,  is  imperfect  without  it  I  need  not  add, 
that  a  ratification  by  one  power  alone  is  insufficient ;  that,  if  neces- 
sary at  all,  it  must  be  mutual ;  and  that  the  treaty  is  incomplete  till 
it  has  been  reciprocally  ratified. 

It  is  said,  however,  that  the  treaty,  when  ratified,  refers  back  to  the 
time  of  its  signature  by  the  plenipotentiaries,  and  that  it  does  so  in 
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this  case  more  especially  on  account  of  the  terms  in  which 
it  is  drawn.     The  'words  in  one  of  the  articles  of  the  treaty,  [  *  249  ] 
^*  Des  ce  moment  tout  snjet  de  mesintelligence,  qui  ait  pu 
subsister  sera  regarde  comme  entierement  cessant  et  detruit,"  have 
been  pointed  out,  and  from  these  it  has  been  contended,  that  all  hos- 
tilities were  to  cease  the  moment  the  treaty  was  signed.    But  I  take 
that  not  to  be  the  case ;  the  positive  and  enacting  part  of  the  articles 
is,  that  there  shall  be  a  firm  and  inviolable  peace  between  the  two 
countries ;  the  other  part  is  descriptive  only  of  the  pacific  intention  of 
the  parties,  and  of  their  agreement  to  bury  in  oblivion  all  the  causes 
of  the>war.     It  does  not  stand  in  the  same  substantive  way  as  the 
former  part  of  the  article,  and  must  be  considered  as  mere  explana- 
tory description.     The  nature  of  a  treaty  of  peace  is  well  explained 
by  VatteV  who  lays  it  down  that  "  a  treaty  of  peac6  can  be  no  more 
than  an  agreement.     Were  the  rules  (he  says)  of  an  exact  and  pre- 
cise justice  to  be  observed  in  it,  each  punctually  receiving  all  that 
^belongs  to  him,  a  peace  would  become  impossible."     He  goes  on  to 
say,  that  "  as  in  the  most  just  cause  we  are  never  to  lose  sight  of  the 
restoration  of  peace,  but  are  conststhtly  to  tend  towards  this  salutary 
view,  no  other  way  is  left  than  to  agree  on  all  the  claims  and  griev- 
ances on  both  sides,  and  to  extinguish  all  difierences  by  the  most 
equitable  convention  which  the  juncture  will  admit  of."     It  is,  there- 
fore, an  agreement  to  waive  all  discussion  concerning  the  respective 
rights  of  the  parties,  and  to  bury  in  oblivion  all  the  original  causes  of 
the  "WKT.     It  is  an  explanation  of  the  nature  of  that  peace  and  good 
understanding  which  is  to  take  place  between  the  two  countries, 
'whenever  that  event  shall  be  happily  accomplished.     It  would  be  a 
stretch  beyond  the  limits  to  which  a  fair  interpretation  of  these  words 
could  be  carried,  to  say  they  were  intended  to  convey  any 
*  other  meaning.     I  am  of  opinion,  therefore,  that  the  ratifi-  [  *  250  ] 
cation  is  the  point  from  which  the  treaty  must  take  effect 
J}es  ce  moment  must  be  referred  to  the  moment  at  which  the  treaty 
received  its  valid  existence  by  mutual  ratification.     It  is  perfectly 
dlear  that  it  was  so  considered  on  the  part  of  Sweden.     The  British 
officer  who  was  sent  to  the  Swedish  coast  was  still  received  with  the 
same  caution  as  in  the  time  of  war,  and  was  blindfolded  before 
he  was  permitted  to  enter  Carlsham.     Hanoe  remained  in  British 
possession,  and  the  only  communication  between  that  island  and 
the  main   land  of  Sweden  was  by  flags  of  truce.     Though  it  was 
reasonable  to  expect  that  Sweden  would  return  to  the  relations  of 
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amity  with  this  country,  yet  it  is  quite  clear  that  she  had  not  at  tbt 
time  confirmed  the  treaty,  and,  therefore,  could  not  be  entitled  to  the 
benefit  of  a  neutral  character. 

But,  in  order  to  give  validity  to  the  present  claim,  another  proposi- 
tion must  necessarily  be  maintained.  It  must  be  shown  that  tk 
place  of  capture  was  within  the  Swedish  territories ;  and  I  am  of 
opinion  that  it  was  not.  Hanoe  had  been  taken  possession  of  bj  a 
British  force,  and  that  possession  had  not  been  disturbed.  If  it  wis 
taken  at  first  by  connivance,  and  by  a  seizure  that  was  hostile  in  ap* 
pearance  only,  it  was  certainly  in  direct  hostile  possession  afterwaidi. 
The  fact  that  the  roadstead  was  occupied  by  a  British  force  is  avowed 
by  the  Americans  themselves,  who  say,  that  they  came  there  to  ob- 
tain the  protection  of  British  ships  of  war.  This  must  be  considered 
as  a  direct  recognition  that  it  was  a  British,  not  a  Swedish  station; 
for  British  ships  were  excluded  from  the  ports  of  Sweden.  .There 
was  no  semblance  of  Swedish  authority;  and  the  mere  vicinity  of 

the  main  land  of  Sweden  will  not  in  the  least  degree  alter 
[  *  251  ]  the  case.     Where  two  countries  are  separated  *  from  each 

other  by  a  very  narrow  space,  it  does  not  follow  that  one  of 
them  may  not  exercise  the  rights  of  war  within  the  limits  of  tkat 
space,  merely  because  it  may  occasion  some  inconvenience  to  its 
neighbor.  Suppose  Great  Britain  at  war,  and  Spain  in  a  state  of 
neutrality,  can  it  be  said  that  Spain  could  require  this  country  to  ab- 
stain from  capturing  the  vessels  of  her  enemy  in  the  Straits  d 
Gibraltar  ?  Such  a  proceeding  might  be  inconvenient  to  Spain,  oa 
account  of  the  proximity  of  her  coast ;  but  that  is  a  circnmstanee 
which  could  not  abridge  the  undoubted  right  of  Great  Britain.  It  is 
an  incidental  inconvenience,  arising  necessarily  from  the  vicinity  of 
the  two  countries.  I  am  of  opinion  that  the  claim  which  has  beea 
given  fails  upon  the  two  essential  points,  both  in  respect  of  the  next 
trality  of  Sweden,  and  of  the  neutrality  of  the  place  of  capture,  and 
consequently  that  these  ships  and  cargoes  are  liable  to  condemna- 
tion. 
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GuTE  Hoffnung,  Steffins. 

March  11,  1813. 

A  license  for  a  foreign  ship  will  not  protect  one  that  is  in  fact  and  in  appearance  British,  but 
where  the  ship  bears  every  appearance  of  being  foreign,  the  court  will  not  inquire  whether 
there  is  any  British  interest. 

This  was  the  case  of  a  ship  under  the  Rostock  flag  and  pass,  but 
described  by  the  master,  in  his  depositions,  to  belong  to  a  person  resi- 
dent at  Hull.  She  was  captured  on  a  voyage  from  Hull  to  Tonnin- 
gen,  having  a  British  license  on  board,  granted  for  "the  Mecklenburgh 
ship  The  Gute  Hoffnung ;"  and  the  question  was,  whether  the  repre- 
sentation made  by  the  master,  that  the  owner  resided  in  this  country, 
would  take  the  ship  out  of  the  protection  to  which  she  would  other- 
wise be  entitled  under  the  terms  of  the  license. 

*  Judgment.  [  *  252  ] 

Sir  William  Scott.  This  ship  was  proceeding  from 
Hull  to  Tonningen,  under  a  license  in  which  she  is  described  as  the 
Mecklenburgh  ship  The  Gute  Hoffnung ;  and  a  Mecklenburgh  ship 
she  is  in  every  thing  that  constitutes  appearance,  whatever  may.  in 
reality,  be  her  national  character.  The  master  and  crew  are  foreign- 
ers, belonging  to  the  north  of  Germany,  and  the  ship  is  furnished 
with  the  regular  Mecklenburgh  papers.  She  has,  therefore,  every 
appearance  of  a  Mecklenburgh  ship,  and  there  is  nothing  to  rebut  the 
presumption  that  she  is  so  in  point  of  fact,  but  the  account  given  by 
the  master,  who  says,  that  the  vessel  belongs  to  Mr.  Cosack,  of  Hull, 
iT^hom  be  believes  to  be  a  foreigner,  but  he  does  not  know  in  what  coun- 
try he  was  bom,  or  to  whom  he  is  a  subject.  The  question  is,  whether, 
under  such  circumstances,  I  shall  look  farther  into  the  case,  for  the 
purpose  of  inquiring  whether  there  is  any  British  interest  in  this  ship, 
and  I  am  of  opinion  that  it  is  not  necessary  for  me  so  to  do.  There 
can  be  nothing  to  alarm  the  jealousy  of  the  court  in  this  ambiguous 
character  of  the  vessel,  because,  as  to  any  improper  communication, 
that  might  as  effectually  be  carried  on  by  means  of  a  Mecklenburgh 
as  a  British  ship.  What  might  be  the  result  of  a  more  prying  inves- 
tigation into  the  character  of  this  vessel,  it  is  impossible  for  me  to 
lay,  but  I  do  not  feel  myself  called  upon  to  investigate  this  matter 
arther.  It  must  be  understood  that  I  do  not,  in  this  case,  intend  to 
lecide  that  a  ship,  in  fact  and  in  appearance  British,  would  be  pro- 
ected  under  a  license  granted  to  a  Mecklenburgh  ship. ' 
Ship  and  cargo  restored,  on  payment  of  captor's  expenses. 


»«». 
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*The  Sedulous,  Mills. 

» 

March  24,  1813. 


A  store-ship  recaptoiing  British  property  from  the  enemy,  is  entitled  to  an  eighth  onljfz 


This  was  the  case  of  a  British  ship  and  cargo,  which  had  beeo 
taken  by  a  French  privateer,  and  recaptured  by  his  Majesty's  stoifr 
ship  Abundance.  The  question  was,  whether  a  store-ship  was  enti- 
tled to  one  sixth  or  one  eighth  only  for  salvage,  on  the  recapture  of 
British  property  from  the  hands  of  the  enemy. 

Judgment. 
Sir  William  Scott.  This  case  turns  upon  the  interpretation  of 
the  Prize  Act,  so  far  as  it  relates  to  salvage.  By  the  seventh  section  of 
the  statute  ^  it  is  enacted,  "  That  if  any  ship,  or  vessel,  or  boat,  taken 
as  prize,  or  any  goods  therein,  shall  appear  and  be  approved,  in  anj 
Court  of  Admiralty  having  a  right  to  take  cognizance  thereof^  to 
have  belonged  to  any  of  his  Majesty's  subjects  of  Great  Britain  or 
Ireland,  or  of  any  of  the  dominions  and  territories  remaining  and  con- 
tinuing under  his  Majesty's  protection  and  obedience,  which  woe 
before  taken  or  surprised  by  any  of  his  Majesty's  enemies,  and  at  anj 
time  afterwards  again  surprised  and  retaken  by  any  of  his  Majesty^s 
ships  of  war,  or  any  privateer,  or  other  ship,  vessel,  or  boat,  under  bk 
Majesty's  protection  and  obedience,  that  then  such  ships,  vessels, 
boats,  and  goods,  and  every  such  part  and  parts  thereof  as  aforesaid, 
formerly  belonging  to  such  his  Majesty's  subjects,  shall,  in  all  cases, 

(save  in  such  as  are  hereafter  excepted,)  be  adjudged  to  be 
[*254  ]  restored,  *and  shall  be,  by  the  decree  of  the  said  Court  of 

Admiralty,  accordingly  restored  to  such  former  owner  ct 
owners,  or  proprietor  or  proprietors,  he  or  they  paying  for  and  in  lien 
of  salvage,  (if  retaken  by  any  of  his  Majesty's  ships  or  hired  armed 
ships,)  one  eighth  part  of  the  true  value  of  the  ships,  vessels,  boats, 
and  goods,  respectively  so  to  be  restored,  which  said  salvage  of  one 
eighth  shall  be  answered  and  paid  to  the  fiag*officers,  captains,  o&r 
cers,  seamen,  marines,  and  soldiers,  in  his  Majesty's  said  ship  or 
ships  of  war,  to  be  divided  in  such  manner  as  before  in  this  act  is  • 
directed,  touching  the  share  of  prizes  belonging  to  the  flag-o 


1 45  Geo.  m.  c.  72. 
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captains,  officers,  seamen,  marines,  and  soldiers,  where  prizes  are 
taken  by  any  of  his  Majesty's  ships  of  war ;  and,  if  retaken  by  any 
privateer,  or  other  ship,  vessel,  or  boat,  one  sixth  part  of  the  true 
value,"  &c.  The  question  is,  to  which  of  these  two  rates  of  salvage 
this  store-ship  shall  be  entitled  for  the  service  she  has  performed. 
Now,  taking  the  whole  clause  together,  I  think  the  sense  and  mean- 
ing of  the  act  is,  that  the  smaller 'state  of  salvage  is  confined  to  ships 
of  war  on  the  public  military  establishment  of  the  country.  It  is 
said,  that  these  store-ships  ought  to  be  put  on  the  same  footing  with 
revenue  cutters,  which  are  entitled  to  the  higher  rate  of  salvage  ;  but 
there  is,  I  think,  a  clear  distinction  between  the*  two  descriptions  of 
vessels.  Eevenue  cutters  are  not  on  the  military,  but  the  fiscal  esta- 
blishment of  the  state ;  and,  if  they  are  entitled  to  make  captures 
from  the  enemy,  it  is  only  in  virtue  of  their  letters  of  marque,  by  tak- 
ing, which  they  acknowledge  themselves  to  be,  private  ships  of  war. 
The  question,  then,  is  reduced  to  this :  Are  these  store-ships 
part  of  the  public  military  establishment  of  the  *  country  ?  [  *  255  ] 
and  I  see  no  reason  for  saying  that  they  are  not.  They 
are  armed  at  the  public  expense,  are  commanded  by  commissioned 
officers,  are  rated  as  ships  of  war,  and,  bearing  that  character,  are 
entitled  to  make  captures  on  their  own  account.  Their  primary 
business  is  the  conveyance  of  stores,  but  they  are  not  prohibited  from 
taking  prizes.  I  must  consider  them  as  forming  part  of  the  military 
establishment  of  the  country,  and,  accordingly,  pronounce  them  to  be 
entitled  only  to  the  lower  salvage  of  an  eighth. 


•  Manly,^  Hansen.  [  *  257  ] 

May  12,  1813. 

A  license  to  one  port  of  the  United  Eingdom  will  not  protect  a  voyage  to  another  port,  [nor 

a  deyiation  to  it] 

This  ship,  under  Danish  colors,  laden  with  a  cargo  of  tobacco,  cot- 
ton, timber,  and  other  goods,  was  captured  on  the  21st  of  March, 
1813,  whilst  in  the  prosecution  of  a  voyage  from  Christiansand  to 
Licitb.     There  was  a  Kcense  on  board,  permitting  the  vessel  to  bring 


^  [Affirmed  on  appeal,  June  11, 1814.] 
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a  cargo  from  Christiansand  to  Dublin,  on  condition  that  she  should 
sail  north-about;  but  it  was  admitted  in  the  claim  that  she  was 
steering  for  Leith  at  the  time  of  capture,  and  that  it  was  intended  to 
have  delivered  her  cargo  there,  if  permission  could  have  been  ob- 
tained for  that  purpose ;  otherwise  that  the  vessel  was  to  have  pro- 
ceeded with  her  cargo  to  Dublin.  The  question  was,  whether  the 
deviation  to  Leith  was  such  a  violation  of  the  conditions  of  the  license 
as  would  subject  the  ship  and  cargo  to  condemnation. 

[  *  258  ]  *  Judgment. 

Sir  W.  Scott.  This  ship  and  cargo,  both  of  them  ene- 
my's property,  and  belonging  to  the  same  persons,  were  coming  with 
an  undisputed  destination  to  Leith,  and  with  an  intention,  if  pos- 
sible, to  dispose  of  the  cargo  at  that  port ;  for  such,  I  think,  is  the 
fair  interpretation  of  the  affidavit  of  Mr.  Morch,  the  son  of  the  owner 
of  this  ship  and  csirgo.  He  says  that  "  he  arrived  in  Leith  on  the 
13th  of  October  last,  from  Christiansand,  for  the  purposes  of  trade, 
and  of  attending  to  the  concerns  of  his  father  in  ^  Great  Britain, 
where  he  has  remained  ever  since ;  that  he  has  had  considerable  cor- 
respondence with  his  father's  house,  and  with  his  brother,  Peder 
Morch,  who  also  acts  for  and  .superintends  the  business  of  his  father, 
respecting  shipments  by  The  Manly ;  that  he  was  informed  by  his 
brother  that  his  father  had  some  intention  of  importing  cotton  wool 
into  this  country,  provided  such  goods  were  permitted  by  law  to  be 
imported;  that,  in  consequence  thereof,  he  communicated  the  cir- 
cumstance to  Messrs.  Corbett,  Borthwick  &  Co.,  merchants,  in  Leith, 
the  agents  and  correspondents  of  his  father,  who,  having  caused  par- 
ticular inquiries  to  be  made  at  the  custom-houses  of  London  aod 
Leith,  he  was  by  them  informed  that  it  was  learned  from  both  ens- 
tom-houses  that  cotton  wool  could  be  iftiported,  and  would  be 
admitted  to  entry  coming  from  Norway,  as  goods  permitted  by  law 
to  be  imported ;  that  he  also  applied  personally  at  the  custom-house 
at  Leith,  where  he  was  informed  that  cotton  wool  was  importable, 
as  goods  permitted  by  law,  and,  under  date  of  the  23d  of  February 

last,  he  wrote  his  father  —  It  is  said  at  the  Leith  custom- 
[  *  259  ]  house  that  they  *  apprehend  of  no  difficulty  for  The  Manly 

to  return  here  with  cotton."  There  was,  then,  it  should 
seem,  a  clear  intention  of  importing  this  cotton  into  Leith.  He 
says,  that  "  as  he  was  uncertain  whether  his  father  would  ship  cot- 
ton, and  as  the  other  articles  of  export  from  Christiansand  would  not 
find  a  good  market  at  Leith,  it  was  desirable  to  get  such  a  license  as 
would  enable  the  vessel  to  sail  for  another  port,  if  necessary."  There 
can  be  no  doubt,  therefore,  that  if  the  cargo  consisted  of  cotton,  it 
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was  to  be  brought  to  Leith  for  importation ;  and  the  question  is, 
whether  a  transaction  of  this  kind  is  protected  by  the  license. 

The  ship  and  cargo  are  both  of  them  enemy's  property,  and  there 
is  no  proposition  more  universally  admitted,  than  that  an  enemy  has 
no  right  to  trade  with  the  ports  of  this  country,  except  by  a  special 
permission  of  the  government,  and  that  he  must  comply  strictly 
with  the  conditions  under  which  that  permission  is  granted.  No 
voluntary  deviation  from  the  course  pointed  out  can  be  on  any 
account  tolerated ;  and  the  only  excuse  that  can  be  allowed  for  a 
departure  from  the  terms  prescribed  is,  that  it  was  done  under  the 
pressure  of  an  irresistible  necessity.  Where  the  party  is  not  within 
the  terms  of  the  license,  the  character  of  enemy  revives ;  and  the  pro- 
perty of  an  enemy  is  subject  to  confiscation,  according  to  the  laws  of 
all  civilized  states. 

The  license  permits  the  vessel  to  go  to  DubUn,  sailing  north-about, 
and  the  fact  is  that  she  was  going  to  Leith,  there  to  deposit  her 
cargo.     Now  I  ask  whether  it  is  possible  to  apply  such  a  license  to 
such  a  voyage  ?    What-  is  the  duty  of  a  merchant  resident  in  a  hos- 
tile country,  who  wishes  to  trade  with  the  ports  of  this  kingdom  ? 
Why,  undoubtedly,  to  state  to  the  government,  in  the  most 
full  and  explicit  manner,  *  the  purpose  of  his  voyage,  and  [  *  260  ] 
the  place  to  which  he  intends  to  go ;  and  it  is  then  for  his 
Majesty's  government,  being  put  in   possession   of  the   plan  and 
design  of  the  party,  to  decide  whether  it  will  permit  such  a  course  of 
proceeding.    But  to  come  with  a  representation  of  one  kind,  and  to 
apply  the  license  obtained  under  that  representation  to  the  protection 
of  a  transaction  totally  different,  can  never,  as  it  appears  to  me,  be 
permitted.    Such  a  course  of  proceeding  must,  of  necessity,  render 
the  license  inoperative  for  the  purpose  to  which  it  is  applied.     Mr. 
Morch  applies  to  Messrs.  Corbett,  Borthwick  &  Co.,  of  Leith,  who 
are  persons  of  great  experience  in  the  trade  between  Norway  and 
this  country,  and  they  tell  him  "that  it  was  very  usual  for  ships 
under  licenses,  to  different  ports  in  England  and  Ireland,  to  touch  at 
Ljeith,  and,  when  thought  advisable,  the  cargoes  were  permitted 
by  the  board  of  customs  to  be  discharged  at  Leith,  notwithstanding 
another  port  being  named  in  the  license ;  that  the  said  Corbett, 
Sorthwick  &  Co.  therefore  recommended  application  being  made 
for  a  license  for  The  Manly,  for  Dublin,  where  deals  and  logs  would 
sell  to  advantage,  if  cotton  should  not  be  shipped,  so  as  to  require 
the  discharge  at  Leith,  and  which  would  at  any  rate  enable  his  father 
to  send  the  vessel  either  to  Dublin  or  Leith."     This  appears  to  me 
to  be  tantamount  to  saying,  that  a  license  for  one  port  is  good  for  all 
others,  for  I  see  no  limitation.     If  it  is  to  be  deemed  good  for  one 
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other  port,  it  must  be  equally  so  for  every  other  port     Leitti  has  no 
peculiar  privilege,  and  is  entitled  to  no  advantages  over  any  other 
place  of  trade.     If  the  parties  are  at  liberty,  under  such  a  license,  to 
go  to  Leith,  then  why  not  to  Newcastle,  or  Yarmouth,  or 
[  •  261  ]  indeed  to  any  other  port  of  the  United  *  Kingdom  ?    Is 
this  the  transaction  disclosed  to  government,  and  for  whicfa 
it  issued  its  permission  and  directions?     I  think  not     Applieation 
was  made  to  the  privy  council,  to  permit  the  enemy  to  trade  with 
one  of  the  ports  of   this  country,  and,  under  the   permission  so 
obtained,  the  parties  think  proper  to  trade  with  another,  and  a  dis- 
tant port,  very  differently  circumstanced,  and  in  a  different  and  dis- 
tinct part  of  the  United  Kingdom.    To  permit  such  a  depsurture  from 
the  terms  of  the  license  would  be  to  throw  open  not  one  port  only, 
but  all  the  ports  of  his  Majesty's  dominions,  to  the  enemy.     Is  that 
the  way  in  which  the  trade  of  the  country  can  with  any  safety  be 
carried  on  in  time  of  war  ?     It  appears  to  me  to  be  quite  incompa- 
tible with  that  vigilance  and  control  which  the  government  is  bound 
to  exercise  over  the  trade  of  the  enemy  with  its  own  subjects.    A 
license  can  never  have  any  such  unlimited  effect,  but  must  be  coo- 
fined  to  the  port  for  which  it  was  especially  granted,  or  at  least  to 
one  nearly  allied  and  contiguous  to  it.     If  the  parties  want  further 
liberty,  they  should  so  state  it  in  their  petition  to  the  privy  council ; 
as,  in  the  present  case,  they  ought  to  have  applied  for  a  license  to 
Dublin,  with  permission  to  touch  at  Leith  ;  and  when  once  the  ship 
had  arrived  in  that  port,  a  further  application  might  have  been  made 
for  leave  to  land  the  cargo  there,  which  would  probably,  as  in  other 
cases,  have  been  granted.    I  think  it  is  impossible  to  say  that  the  pre^ 
sent  transaction  is  not  a  different  one  from  that  for  which  the  license 
was  granted.     The  license  is  to  go  to  Dublin,  and  the  ship  is  taken 
on  a  voyage  to  Leith,  without  any  intention  of  going  to  Dublin  at 
all,  unless  permission  to  unload  at  Leith  is  refused.     The  transac- 
tion, therefore,  is  different  from  that  which  was  represented 
[  *  262  ]  *  to  government,  and  for  the  protection  of  which  it  issued 
its  fiat.     The  present  case  appears  to  me  to  bear  no  ana- 
logy to  the  cases  ^  which  have  been  cited.     Those  were  cases  of 
ships  coming  to  this  country  under  the  wish,  rather  than  the  inten- 
tion, of  the  owners  that  they  should  proceed  further,  and  which  were 
acting  in  conformity  to  the  terms  of  their  licenses,  and  were  in  the 


^  Henrietta,  Torbiomsen,  Edwards,  863 ;  Emmai  Malgreen,  Ibid.  366 ;  Gute  Hen- 
sightf  16th  June,  1812.  In  this  last  case,  the  ship  was  permitted  by  the  licenae  to 
touch  at  Leith  for  convoy,  but  went  with  the  intention  of  landing  the  cai^  there,  if 
permission  could  be  obtained. 
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permitted  branch  of  their  voyage  at  the  time  when  they  were  cap- 
tared.  Sach  was  the  case  of  The  Henrietta,  and  the  others  which 
have  been  mentioned.  But  here  the  circumstances  are  altogether 
different ;  here  is  so  entire  a  deviation,  both  as  to  port  and  course, 
that  I  do  not  think  it  is  in  the  power  of  this  court  to  carry  the  con- 
struction of  the  license  to  the  extent  that  is  prayed.  I  do  not  say 
that  there  is  any  mala  fides  in  these  parties ;  but  there  is  a  strange 
misconception  or  misconstruction  of  the  information,  which  I  should 
not  have  expected  from  such  a  source.  How  such  a  notion  could 
have  entered  the  minds  of  gentlemen  of  commercial  experience,  is 
not  distinctly  explained.  But  whether  the  mistake  has  arisen  from 
the  ignorance  of  the  person  giving  the  information,  or  the  misappre- 
hension of  the  person  receiving  it,  the  event  must  still  be  the  same. 
The  court  cannot  divest  the  captor  of  a  right  which  he  has  ac- 
quired by  the  detention  of  a  ship  so  denuded  of  all  protection 
from  the  license  under  which  she  is  claimed.  Where  the  parties 
have  been  acting  under  honest  but-  erroneous"  impressions, 
•  one  may  feel  a  repugnance  to  follow  up  their  mistakes  [  *  263  ] 
with  consequences  so  detrimental  to  them  as  the  confisca- 
tion of  their  property ;  but  though  they  may  have  been  intentionally, 
still  they  may  not  have  been  legally,  innocent.  The  only  question 
which  the  court  has  to  decide  is,  whether  this  ship,  belonging  to  an 
enemy,  is  protected  by  the  license  which  she  had  on  board,  and  I 
am  of  opinion  that  she  is  not.  The  license  is  to  Dublin,  north-about, 
and  the  ship  was  going  to  Leith,  a  place  not  named  in  the  license,  or 
connected  with  that  which  is  named,  and  to  be  reached  by  a  course 
totally  different  from  that  indicated.  I  feel  myself,  therefore,  under 
the  necessity  of  pronouncing  a  sentence  of  condemnation. 


Demarara  and  its  Dependencies. 

Maj  12,  1813. 

Where  there  is  no  positive  regnlation  to  the  contrary,  slaves  are  deemed  personal  property, 
and  pass  to  the  captors  under  the  words  of  the  Prize  Act,  **  Goods  or  Merchandise." 

This  was  a  question  respecting  certain  slaves,  which  were  taken 
at  Demarara,  on  the  21st  of  September,  1803,  when  that  colony  and 
its  dependencies,  with  the  arsenals,  forts,  and  batteries,  surrendered  to 
his  Majesty's  land  and  sea  forces,  under  the  command  of  General 

15* 
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Grinfield  and  Commodore  Hood.  The  ordinance,  arms,  artillery, 
and  stores,  were  long  since  condemned  as  prize.  The  captors  now 
prayed  condemnation  of  three  hundred  and  ninety-nine  daves,  ooe 
hundred  and  ninety-nine  of  whom  were  employed  in  the  public  works 
of  the  colony,  and  the  other  two  hundred  attached  to  the  Lonisberg 
estate,  which  had  formerly  been  the  property  of  the  Prince  of  Orange, 
but  was  afterwards  confiscated  by  the  Dutch  government 

[  *  264  ]      *  Judgment. 

Sir  W.  Scott.  In  this  case  the  court  is  called  upon  to  decide 
respecting  certain  slaves  taken  at  the  Dutch  settlement  of  Demarara. 
The  slaves  are  in  number  three  hundred  and  ninety-nine,  of  whoin, 
two  hundred  are  no  longer  the  subject  of  contest,  but  are  now  ad- 
mitted to  have  belonged  to  the  estate  on  which  they  were  employed  as 
glebcB  ascriptiiii :  they  were  attached  to  the  soil  as  part  and  parod 
of  the  realty,  and  upon  that  account,  the  question,  with  respect  to 
them,  has  very  properly  been  given  up  by  the  captors. 

The  attention  of  the  court  has,  however,  been  called  to  the  case  of 
the  one  hundred  and  ninety-nine  slaves,  who  were  employed  by  the 
Dutch  government  upon  the  public  works  in  the  military  arsenals  of 
the  settlement. 

The  first  question  is,  whether  slaves  are  at  all  given  to  the  captors 
by  the  Prize  Act,^  that  is,  whether  they  pass  by  the  words  "  stores  of 
war,  goods,  merchandise,  or  treasure,"  which,  by  the  third  section  of 
the  statute,  are  to  be  deemed  prize,  and  to  be  apportioned  by  bis 
Majesty  between  the  army  and  navy,  when  acting  in  conjunction. 
Now,  the  fact  is,  that  slaves  have  generally  been  considered  as  per- 
sonal property.  The  word  mandpia,  as  it  has  been  well  observed 
signifies  qucB  manu  capitmtur.  This  is  unquestionably  the  meaning 
of  the  word  according  to  the  civil  law.  In  our  West  India  colonies, 
where  slavery  is  continued,  and  Is  likely  to  continue  longer  than  in 
any  of  the  countries  of  Europe,  slaves  have  been  for  some  purposes 
considered  as  real  property ;  but  I  apprehend  that,  where  the  con- 
trary is  not  shown,  the  general  character  and  description  cl 

[  *  265  J  them  is,  that  they  are  personal  property,  and  I  see  no  *  rea- 
son in  the  present  case  for  saying  that  they  are  not  within 
the  general  rule,  and  consequently  that  they  are  not  to  be  considered 
"  as  goods  or  merchandise."  They  are  liable  to  be  transferred  by 
purchase  and  sale,  and  although  the  owner  may  choose  to  employ 
them  on  his  own  works  instead  of  transferring  them  for  a  valuable 


1 45  Geo.  III.,  c.  72,  B.  3. 
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consideration,  they  are  not,  I  apprehend,  the  less  "  goods  and  mer- 
chandise "  on  that  account.  The  very  same  observation  applies  to 
all  other  cases  of  personal  property,  for  all  such  property,  if  salable, 
is  merchandise,  although  the  person  in  possession  may  not  be  a  mer- 
chant, or  mean  to  dispose  of  it  by  sale. 

In  what  light  are  these  particular  slaves,  employed  in  the  military 
arsenals  of  the  colony,  to  be  viewed  ?     Are  they  to  be  considered  as 
glebiB  ascriptitii  attached  indissolubly  to  the  public  works,  or  were 
they  liable   to   be  sold  separate  and  distinct,  whenever  the  Dutch 
government  might  have  thought  fit  so  to  dispose  of  them  ?     Upon 
this  subject  the  court  is  left  pretty  much   in  the  dark ;   but,  as  I 
before   observed,  slaves  are,  generally  speaking,  to  be  deemed  per- 
sonal property,  and  it  is  only  by  virtue  of  positive  regulation  that 
they  are  taken  out  of  that  description  of  property,  and  are  other- 
wise to  be  considered.     There  is  nothing  in  the  evidence  now  be- 
fore me  to  show  that  any  act  has  been  done,  respecting  these  slaves, 
to  produce  a  departure  from  their  original  character.     When  the 
Dutch  government  took  possession  of  the  Lonisberg  estate,  it  is  to 
be  presumed  that  it  did  so  exactly  in  the  same  manner  that  an  indi- 
vidual would   have  done;  but  not  so  with  respect  to  the   public 
arsenal,  for  that  is  a  species  of  property  differing  very  materially 
irom  an  estate  in  land,  and  instituted  for  very  different  purposes. 
Non  constat  that  rules  relating  to  private  farms  should  be 
applicable  to  pubUc  arsenals.    *  It  is  probable  that  slaves  [  *  266  ] 
are  connected  by  much  slighter  ties  to  the  one  than  to  the 
other.     The  general  rule  must  prevail,  unless  some  ground  of  excep- 
tion be  shown.     Stabittir  presumptioni  unless  some  reason  to  the  con- 
trary be  adduced.     In  this  case  I  see  nothing  of  the  kind  made  out 
in  evidence,  and,  therefore,  I  pronounce  these  slaves,  which  were  em- 
ployed in  the  public  arsenals  of  the  enemy,  to  be  good  and  lawful 
prize  to  the  captors. 


The  Frederick,  Bodam,  master. 

June  2,  1813. 

Alien  enemies  may  sue  in  the  courts  of  this  kingdom  for  wages  earned  on  a  voyage  to  this 

country,  under  the  protection  of  a  British  license.^ 

This  was  a  suit  for  wages  brought  by  three  of  the  mariners  who 


[The  Maria  Theresa,  1  Dod.  303.] 
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had  assisted  in  navigating  this  vessel,  which,  though  disgoised  as 
American,  was  in  reality,  British  property,  from  London  to  St 
Fetersburgh  and  back,  under  the  protection  of  a  British  license.  An 
appearance  was  given  under  protest,  first  for  the  owner,  and  after- 
wards, upon  his  becoming  bankrupt,  for  the  bail,  and  the  demand  of 
the  mariners  was  resisted  on  the  ground  that  they  had,  by  the  sub- 
sequent intervention  of  hostilities  with  America,  become  alien  ene- 
mies, and  were,  therefore,  incapable  of  suing  in  the  courts  of  this 
country. 

Lushington^  in  support  of  the  protest,  contended,  that  these  men, 
by  their  own  description  of  themselves  as  Americans,  and  conse- 
quently alien  enemies,  were  incapable  of  suing  for  the  benefit  and 
protection  of  the  laws  of  this  country.      That  it  was  equally  dear 

they  could  derive  no  privilege  from  the  license,  because  that 
[  *  267  ]  was  granted  long  before  the  war  with   America    •  took 

place ;  and  that  it  could  not  be  supposed  the  British  go- 
vernment meant  to  extend  the  protection  of  the  license  so  far  as  to 
enable  them  to  become  suitors  in  a  British  court  of  justice,  after 
hostilities  had  actually  commenced  between  Great  Britain  and  their 
own  country.  Brandon  v.  Nesbit,  (6  T.  R.  23.)  Bristow  v.  Tower, 
(ibid.  35,)  Kensington  v.  Inglis,  (8  East,  290.)  Conway  v.  Gray, 
(10  East,  536.) 

Swdbey^  for  the  mariners.  The  wages  were  earned  and  the  suit 
commenced  when  the  parties  were  alien  friends,  and  not  enemies; 
and  the  men  having  acted  under  the  faith  of  a  British  license,  and 
faithfully  discharged  their  duty  towards  the  owner,  are  entitled  to 
receive  their  stipulated  reward.  The  protection  of  these  men,  in  the 
event  of  hostilities,  must  have  been  in  the  contemplation  of  the  Bd- 
tish  government,  since  the  terms  of  the  license  authorize  the  master 
to  depart  with  his  crew  to  any,  even  a  hostile  port,  provided  it  is  not 
in  a  state  of  blockade.  The  license,  permitting  the  men  to  sail  on 
this  voyage,  necessarily  implies  a  license  to  sue  for  the  wages  earned 
on  the  voyage.  Sparenburgh  v,  Banatyne,  (1st  Bos.  and  Pul.  163); 
Wells  V.  Williams,  (1st  Lord  Raymond,  282) ;  Usparica  v.  Noble, 
(13  East,  332) ;  Vrow  Mina,  Behrens,  (page  234.) 

Judgment. 
Sir  W.  Scott.  I  am  by  no  means  inclined  to  sustain  the  objection 
which  has  been  taken  on  the  part  of  the  owner,  who  has  derived 
great  advantage  from  the  labor  of  these  men,  and  now,  against  all 
justice  and  conscience,  refuses  to  pay  them  the  stipulated  reward  for 
their  services. 
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What  are  the  facts  of  the  case  ?     Why,  that  this  vessel, 
sailing  under  American   colors,  but   known  by  *  all  the  [  *  268  ] 
parties  concerned  to  be  in  reality  British   property,  was 
navigated  by  these  men  to  St.  Petersburgh,  and  back  again  to  this 
country,  under  the  protection  of  a  British  license.    Being  disguised 
as  an  American  ship,  it  became  necessary  that  she  should  be  manned 
by  a  crew  entitled  in  appearance,  at  least,  to  an  American  character,  and 
for  that  purpose  the  parties  now  before  the  court  were  engaged  by  the 
owner.    It  does  not  appear  with  certainty  that  they  are  American 
citizens  either  by  certificate  or  nativity :  it  is  true  that  they  describe 
themselves  as  such,  but  that  may  have  been  a  mere  pretence,  and  the 
American  character  may  have  been  assumed  by  them  for  the  purpose 
of  more  effectually  disguising  that  of  the  ship.     If  they  have  even 
been  admitted  citizens  of  America,  of  which  fact  there  is  no  proof 
before  the  court,  they  may  still  be  British  born  subjects.     Is  it  for  the 
owner,  wishing  to  dress  up  his  ship  as  an  American,  to  hire  these 
persons,  supposed  to  be  Americans,  and  then  to  take  advantage  of 
their  national  character  for  the  purpose  of  resisting  the  payment  of 
their  just  demands  ?    Is  it  for  him,  having  availed  himself  of  their 
services,  to  turn  round  upon  upon  them  and  say,  you  are  Americans 
and  enemies,  and  as  such  not  permitted  to  sue  in  the  courts  of  this 
kingdom,  and,  therefore,  I  will  withhold  from  you  the  reward  to 
'which  you  are  so  justly  entitied  ?     I  do  not  think  it  is  competent  to 
him  to  aver  their  American  character  for  the  purpose  of  resisting  the 
payment  of  their  wages,  after  he  has  himself  obtained  from  govern- 
ment permission  to  disguise  his  ship  as  American ;  and  the  protec- 
tion is  still  further  continued,  by  permitting  the.  ship  to  proceed  to 
any  hostile  port  not  blockaded.     The  opposition  of  the  owner  is 
manifestly  unjust,  and  it  would  be  contrary  to  all  equity  to 
*  suffer  him  to  aver  against  the  rights  of  these  persons  so  [  *  269  ] 
acquired.     I  shall,  therefore,  overrule  the  protest  with  costs, 
and  assign  the  parties  to  appear  absolutely. 
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Drie  Vrienden,  Cassens. 

Jane  2,  1813. 

A  nentral  ship  coming  ont  of  a  blockaded  port  in  consequence  of  a  mmor  that  hostilitki 
were  likely  to  take  place  between  the  enemy  and  the  country  to  which  the  vessel  bebn^i, 
is  not  liable  to  condemnation,  thongh  laden  with  a  caigo,  where  the  regnlationi  of  tk 
enemy  would  not  permit  a  departure  in  ballast 

■ 

This  was  the  case  of  a  Prussian  ship  laden  with  a  cargo  of  salt, 
and  captured  on  the  11th  of  May,  1813,  whilst  in  the  prosecution  of 
a  voyage  from  St.  Martin's,  in  the  Isle  of  Rhe,  to  Pillau,  in  PtussLl 
The  vessel  had  sailed  under  a  British  license  to  Rochelle,  and  bad 
there  taken  on  board  a  cargo  of  wine,  brandy,  and  fruit,  with  wbich 
she  was  to  have  proceeded  to  London ;  but  having  been  prevented 
by  unavoidable  accidents  from  sailing  before  the  expiration  of  the 
license,  the  cargo  was  relanded,  and  the  ship  proceeded  in  ballast  to 
St.  Martin's.  The  master  stated  that  he  had  sailed  from  St  Mar- 
tin's on  the  present  voyage,  in  consequence  of  a  rumor  that  hostilities 
were  about  to  take  place  between  Prussia  and  France,  and  that  he 
took  the  salt  on  board  in  order  to  obtain  a  clearance,  not  being  per- 
mitted to  sail  from  a  French  port  in  ballast 

For  the  captors,  the  Kinff's  Advocate  and  Daubeney,  contended  for 
condemnation  on  the  ground  of  breach  of  blockade. 

For  the  claimant,  Jenner  and  Lushingian^  argued  —  That 
[  *  270  ]  the  entrance  of  this  ship  into  a  blockaded  port  of  •  France 
was  perfectly  legal  under  the  protection  of  the  British  license; 
that  she  was  engaged  in  the  commerce  of  this  country,  and  that  she 
would  actually  have  brought  a  cargo  to  the  port  of  London  in  con- 
formity to  the  terms  of  her  license,  if  unavoidable  accidents  had  not 
intervened.  That  the  conduct  of  the  master,  in  withdrawing  the 
vessel  from  the  port  of  the  enemy,  in  which  she  must  have  become 
subject  to  confiscation,  was  not  only  justifiable  but  laudable.  That 
he  was  compelled  by  the  French  regulations  to  take  some  cargo  on 
board,  and  was  to  be  excused  on  the  ground  of  necessity. 

In  reply,  it  was  said  that  this  could  not  be  considered  as  a  mere 
withdrawing  the  ship  from  French  confiscation  —  that  the  parties 
had,  by  the  act  of  taking  a  cargo  on  board,  lent  themselves  to  the 
commerce  of  the  enemy,  and  were,  therefore,  not  entitled  to  any 
favor. 
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Court.     I  shall  restore  the  ship  —  the  cargo  must  of  course  be 
condemned,  though  put  on  board  against  the  will  of  the  master.^ 


1  But  Ae  danger  of  seizure  and  confiscation  by  the  enemy  must  be  immediate  and 
pressing.  That  the  mere  apprehension  of  pbssible  and  remote  danger  will  not  justify 
parties  in  bringing  a  cargo  out  of  a  blockaded  port,  appears  from  the  decision  of  the 
court  in  the  case  of  The  Wasser  Hundt,  Lorentzen. 

That  was  the  case  of  a  Danish  ship,  with  a  cargo  of  colonial  produce,  captured  on  a 
Toyage  from  Kiel  to  Wismar.  The  goods  belonged  to  American  citizens,  and  had  been 
brought  in  the  first  instance  from  New  York  to  Kiel,  where  they  were  reshipped  and 
forwarded  on  the  present  Toyage  to  Wismar,  on  account  of  an  alarm  asserted  to  have 
prevailed  at  Kiel,  that  the  French  were  about  to  seize  and  confiscate  all  the  colonial 
produce  that  might  be  found  in  that  port. 

*  Judgment.    October  28, 1810.  [  *  271  ] 

As  these  goods  were  going  on  a  voyage  from  Kiel  to  Wesmar,  they  must 
be  supposed  to  be  going  for  the  general  purposes  of  trade  at  the  port  to  which  they 
were  destined,  and  consequently,  they  fall  within  the  operation  of  the  order  of  the  711i 
of  January,  1807.    A  party  can  never  be  permitted  to  aver,  that  he  is  sending  them 
tbither  with  any  other  view  than  the  disposal  of  them  in  the  conunon  course  of  mer- 
cantile transactions ;  but  it  has  been  urged  that  here  are  circumstances  stated  in  the 
attestation  of  Mr.  Smith,  which  show  that  there  was  no  final  importation  at  Kiel ;  and 
that  under  the  peculiar  circumstances  of  the  case,  these  goods  are  to  be  considered  as 
proceeding  to  Wismar  on  a  continuous  voyage  from  New  York.    Mr.  Smith,  in  his 
affidavit,  states  that  these  goods  were  imported  into  Kiel  in  the  month  of  June  last, 
and  that  he  caused  them  to  be  reshipped  and  sent  on  to  Wismar.    Now,  this  I  think, 
but  ill  supports  the  assertion  of  a  continuous  voyage  from  New  York  to  Wismar.    The 
affidavit  sets  out  with  declaring  that  these  goods  were  imported  into  Kiel,  and,  there- 
fore, negatives  the  suggestion  that  there  was  originally  an  intention  to  send  them  for- 
ward.   It  has  been  argued  that  there  is  nothing  to  show  that  the  duties  were  paid  at 
Kiel,  or  that  there  was  any  intention  of  selling  the  goods  at  that  place ;  but  although 
it  is  not  shown  that  the  duties  were  paid,  the  fact  of  payment  is  not  denied,  and  if  the 
goods  were  landed,  the  unavoidable  presumption  is,  that  the  duties  were  paid  as  in 
other  cases  of  importation,  and  this  presumption  is  the  stronger,  as  there  was  at  the 
time  no  intention  of  sending  them  on  to  Wismar.    That  the  goods  were  afterwards  ex- 
ported, does  not  make  it  less  an  importation.    It  is  not  to  be  supposed  that  all  the 
goods  landed  at  Kiel  are  in  all  cases  consumed  there.    The  question  then  comes  to 
tliis.  Whether  the  goods  can  be  protected  on  the  voyage  from  Kiel  to  Wismar  by  the 
circnmstances  which  the  party  has  stated.    Now,  what  are  these  circumstances  ?    First, 
"  the  goods  are  bond  fide  American  property ;"  why,  that  can  impart  no  protec- 
to  them,  if  they  were  captured  on  an  illegal  voyage ;  then,  that  they  were  removed 
apprehension  of  French  invasion.    Mr.  Smith  says,  ^^  That  the  only  reason  of  his 
oving  the  said  goods  from  Kiel  to  Wismar  aforesaid,  was  the  deponent's  great  appre- 
Z^^nsion,  from  the  French  assembling  such  a  number  of  troops  in  this  quarter,  that  it 
their  serious  intention  to  enter  Holstein  and  seize  all  American  property  and  colo- 
produce,  as  they  had  done  in  Spain  and  Holland."    Will  political  and 

speculations  of  this  kind  give  the  parties  a  right  to  violate  the  *  orders  [  •  272  ] 
council  ?    If  these  apprehensions,  so  entertained  and  so  extended  to  re- 
ote  consequences,  are  to  authorize  the  violation  of  a  blockade,  one  does  not  see  how 
blockade  is  to  be  supported.    There  was  no  actual  persecution  in  the  case ;  but 
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[  •  273  ]  •La  Ysabel,  Bozo. 

Febroarj,  25,  1812. 

The  master  has  a  right  to  hypothecate  the  ship,  and  cargo  though  lying  in  a  port  of  die 
same  country  in  which  the  owners  reside,  provided  he  has  no  means  of  commnmcatk^ 
with  the  owners.^ 

This  was  a  case  of  a  Spanish  ship,  which,  ia  the  prosecution  of  a 
voyage  from  Alicant  to  London,  with  a  cargo  of  wool  and  cocoa, 
met  with  severe  gales  of  wind,  and  was  obliged  to  put  into  the  pon 
of  Gorunna  to  repair  the  damage  she  had  sustained.  The  master, 
being  in  want  of  money  to  defray  the  charges  of  repairing  the  vessel, 
and  having  unsuccessfully  tried  other  means  to  obtain  it,  applied  to 
Don  Juan  Bamptista  De  Lanagoiti,  of  Corunna,  his  Catholic  Ma- 
jesty's  consul  at  that  place,  who  supplied  him  from  time  to  time  with 
different  sums  to  the  amount  of  169,889  rials  of  Vellon,  which,  it  was 
stated,  the  master  endeavored  to  find  the  means  of  repaying,  by 
renewing  his  applications  for  money  to  other  persons  at  Corunna; 
but,  proving  again  unsuccessful,  he  granted  a  bottomry  bond,  dated 
10th  May,  1811,  to  Lanagoiti,  for  the  money  advanced  by  him,  at 
the  rate  of  45  per  cent,  for  one  year,  upon  the  ship,  her  freight,  tadde, 
apparel,  and  furniture.  The  ship  sailed  from  Corunna  in  May,  and 
arrived  in  the  port  of  London  with  her  cargo  on  the  18th  of  June. 
The  validity. of  the  bond  was  now  contested. 


the  party  smells  danger  at  a  distance,  and  satbfies  himself  that  the  French  annr  vas 
assembled  for  no  other  purpose  than  to  seize  American  property.  But  sappooe  his 
apprehensions  were  well  founded,  would  that  justify  his  violating  the  rights  of  anotkf 
country  ?  Certainly  not  lie  is  to  rely  on  his  neutrality,  and  to  look  to  his  own  go- 
yemmcnt  for  protection.  That  the  French,  in  this  apprehended  march,  this  creatoR 
of  his  own  imagination,  might  have  been  guilty  of  excesses,  can  give  him  no  right  to 
shoYe  aside  the  British  order  in  council.  Then  it  has  been  said  that  he  acted  withoKt 
orders  from  the  American  owners,  and  that  they  had  no  intention  of  invading  tiie 
rights  of  this  country.  But  the  British  orders  are  violated,  and  you  cannot  distmgmrii 
the  intention  from  the  fact.  It  is  done  by  them  if  it  is  done  by  him,  for  nothing  cki 
be  more  certain  than  that  the  act  of  the  agent  is  the  act  of  the  principal  It  is  a  tnd- 
iug  for  which  the  British  orders  in  council  subject  the  property  to  confiscation,  and  as 
the  excuses  set  up  furnish  no  ground  whatever  for  exemption,  I  must  pronounce  this 
ship  and  cargo  subject  to  condemnation. 

1  [See  The  Lochiel,  2  W.  Rob.  34 ;  The  Trident,  1  W.  Bob.  29 ;  Johns  «?. 
2  Ad.  &  £11.  (n.  s.)  425 ;  The  Barbara,  4  C.  Bob.  1.] 


1 


HIGH    COURT    OF    ADMIRALTY.  274 

La  Tsabel.    1  Dod. 

Judgment. 

Sir  W.  Scott.     This  bond  is  given  for  a  sum  of  money  asserted 
to  have  been  advanced  for  the  repairs  of  the  ship,  and  the  security 
of  the  cargo.    What  the  master  states  in  his  affidavit  is  this, 
that  being  on  a  *  voyage  from  Alicant  to  London,  the  ship  [  *  274  ] 
received  damage  and  was  obliged  to  pat  into  Cornnna,  and 
that  after  trying  other  means  to  procure  money,  he  at  length  applied 
to  Don  Joan  Bamptista  Lanagoiti,  his  Catholic  Majesty's  consul 
there,  (which,  if  the  authority  of  consul  were  necessary,  the  court 
would  hold  to  be  sufficient,)  for  the  necessary  advances  for  the  use  of 
the  ship  and  cargo,  and  that  Lanagoiti  at  his  earnest  and  urgent 
request  granted  him  what  he  stood  in  need  of.     The  money,  there- 
fore, was  most  certainly  advanced  for  the  necessity  of  the  ship  and 
cargo  in  a  place  where  the  master  was  unknown,  and  without  credit. 

Now,  what  are  the  grounds  on  which  the  validity  of  this  bond  is 
contested  ?     Why,  in  the  first  place  it  is  said,  that  the  master  has  no 
right  to  hypothecate  his  ship  and  cargo  except  in  a  foreign  country, 
and  that  the  present  transaction  took  place  within  the  limits  of  the 
kingdom  in  which  the  owners  resided.     But  it  was  not  in  the  same 
province  of  tba.t  distracted  kingdom  that  the  transaction  took  place, 
nor  could  the  master  under  the^ circumstances  in  which  he  was  placed 
have  applied  to  his  owners  for  assistance.     If,  indeed,  he  had  had 
an  opportunity  of  corresponding  with  the  owners,  it  would   have 
been  his  duty  so  to  have  done,  and  I  should  under  such  circum- 
stances, have  held  him  not  to  have  been  in  that  state  of  extreme 
necessity  in  which  alone  the  law  allows  to  the  master  the  power 
of  hypothecation.     It  is  true  that  it  is  usually  required  as  a  con- 
dition necessary  to  the  validity  of  bonds  of  this  kind,  that  they 
should  be  executed  in  a  foreign  port;  but  the  law  does  not  look 
to  tfce  mere  locality  of  the  transaction.     The  validity  or  invalidity 
of  the  bond  does  not  rest  on  that  circumstance  only,  but 
upon  the  extreme  difficulty  of  communication   'between  [*  275  ] 
the  master  and  his  owners.     Occasions  may  arise  in  which 
the  different  ports  of  the  same  kingdom  may  be  as  much  separated, 
and  cut  off  from  all  communication  with  each  other,  as  if  they  were 
situated  in  the  most  distant  ports  of  the  globe,  and  such  was  the  case 
-with  respect  to  the  different  ports  of  Spain  at  the  time  when  this 
transaction  took  place.     The  difficulty  of  communication  was  in  fact 
greater  than  if  the  ship  had  been  in  a  foreign  port,  for  the  interrup- 
tion of  correspondence  between  the  different  parts  of  Spain  was  as 
far  as  possible  complete,  and  if  the  policy  of  the  law  in  allowing  this 
authority  to  the  master  to  hypothecate  his  ship  and  cargo  is  founded 
on  the  extreme  difficulty  of  communication  with  his  owners,  there  is 
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no  reason  for  saying  that  there  was  not  abundance  of  difficuliy  to 
authorize  him  to  do  so  in  the  present  instance.  In  the  condition  in 
which  Spain  then  stood,  it  is  but  equitable  to  apply  to  the  different 
ports  of  that  kingdom  the  same  considerations  that  are  usually  ap- 
plied to  separate  and  distinct  kingdoms  and  I  am,  therefore,  of  opi- 
nion, that  the  bond  is  not  to  be  deemed  invalid  upon  this  ground. 

Nor  do  I  think  that  the  bond  is  to  be  considered  void  because  the 
master  did  not  communicate  with  the  consignee  in  London.  It  is 
not  an  obligation  of  universal  necessity,  subject  to  no  exception,  at 
least  I  am  not  aware  that  it  has  been  ever  so  held,  that  the  master 
should  send  to  the  consignee  of  the  cargo,  and  take  his  direction  as 
to  the  steps  he  should  pursue.  He  was  in  a  foreign  port  at  a  distance 
from  the  consignee,  and  an  application  to  him  must,  at  such  a  crisis 
as  this  was,  have  occasioned  great  delay  and  inconvenience,  without, 

perhaps,  being  productive  of  any  advantage.     There  is  no 
[  *  276  ]  proof  *  in  this  case  that  the  master  did  not  actually  apply  to 

the  consignee  for  his  assistance.  He  says  that  he  tried  other 
means  to  obtain  the  money  before  he  applied  to  Lanagoiti,  and  it  is 
not  impossible  that  an  application  to  the  consignee  might  be  amongst 
the  means  by  which  he  attempted  to  extricate  himself  from  his  di£- 
culties.  Neither  is  the  validity  of  the  bond  affected  by  the  circum- 
stance, that  the  money  was  advanced  before  the  bond  was  given,  for 
it  is  not  necessary  to  the  validity  of  bonds  of  this  kind,  that  they 
should  be  entered  into  at  the  precise  time  when  the  loan  takes  place  ;^ 
it  is  sufficient  that  it  was  the  understanding  of  the  parties  at  the  time 
that  the  money  should  be  secured  by  means  of  bottomry,  and  then 
it  is  of  no  consequence  whether  the  money  was  advanced  at  onoe, 
and  the  bond  immediately  entered  into,  or  whether  the  master  received 
it  from  time  to  time  in  different  sums,  and  then  gave  a  bond  for  the 
whole  amount.  It  is  said,  however,  that  it  could  not  have  befn  in 
the  contemplation  of  the  parties  in  this  case  that  the  money  was  to 
be  advanced  upon  bottomry,  since  the  master  would  not,  in  that 
case,  have  endeavored,  as  he  states  himself  that  he  did,  to  have  bor- 
rowed money  from  other  persons  for  the  repayment  of  the  sum  he 
had  received  from  Lanagoiti.  But  the  money  was  certainly  advanced 
on  the  faith  that  some  good  security  would  be  given.  The  party 
who  lent  the  money  had  a  right,  by  the  maritime  law,  to  detain  this 
ship  and  cargo  till  the  debt  was  repaid,  and  it  is  only  by  the  means 
of  this  bond  that  the  owners  have  had  the  benefit  of  the  liberation  of 


1  [The  Gauntiet,  3  W.  Rob.  82 ;  The  Prince  George,  4  Moore,  28 ;  The  Hero,  2  DoA 
147 ;  The  Tibilia,  1  W.  Rob.  8  ;  The  Trident,  1  W.  Rob.  29 ;  The  Hebe,  2  W.  Bobw 
146 ;  The  Augusta,  1  Dod.  283 ;  The  Virgin,  8  Peters,  538 J 


HIGH   COURT   OF  ADMIRALTY.  277 

The  Alexander.    1  Dod. 

their  property.  It  is  said  that  the  owners  have  not  acquired  the 
same  profit  they  would  have  done,  if  the  bond  had  not  been  entered 
into ;  but  that  is  a  circumstance  which  can  have  no  weight 
•with  the  court  in  the  decision  of  this  question.  Wher-  [•277  ] 
ever  there  is  a  necessity  for  borrowing  money  upon  bot- 
tomry, the  transaction  must  necessarily  turn  out  less  profitable  than 
it  would  have  done  if  no  such  necessity  had  existed.  If  the  master 
had  not,  in  this  case,  exercised  his  power  of  hypothecation,  the  loss 
would  have  been  still  greater,  for  the  whole  voyage  would  have  been 
broken  up.  With  respect  to  the  high  rate  of  interest  (45  per  cent.)  at 
which  the  money  was  lent,  that  will  not  necessarily  affect  the  validity 
of  the  bond,  though  it  may  certainly  be  very  proper  matter  for  refer- 
ence to  the  registrar  and  merchants.  It  may  be  that  the  rate  of  inte- 
rest which  was  charged  upon  this  loan  was  not  unreasonably  high  at 
the  time  when  the  casualties  of  war  as  well  as  the  dangers  of  the  sea 
were  to  be  provided  against.  Upon  the  whole,  I  am  of  opinion  that 
the  validity  of  the  bond  is  sufficiently  established. 


•  The  Alexander,  Tate.  [  *  278  ] 

May  5,  1812. 

Consig;iiees  of  a  cai*go  adyancing  money  for  the  necessary  repairs  of  a  ship,  are  justified  in 
taking  a  bond  of  hypothecation  from  a  person  whom,  as  a  measnre  of  necessity,  they  had 
themselyes  substituted  for  the  former  master.^ 

The  warrant  of  the  court  will  extend  to  sails  and  rigging  taken  on  shore  for  tiie  purpose  of 
safe  custody,  as  well  as  to  the  ship  itself. 

'' 

This  was  a  question  respecting  the  validity  of  a  bottomry  bond, 
which  was  granted  at  Pernambuco,  on  this  ship,  her  tackle,  apparel, 
furniture,  and  freight,  &c. 

Judgment. 

Sir  William  Scott.     The  validity  of  this  bottomry  bond,  which 

was  granted  by  the  master  of  the  ship,  at  Pernambuco,  is  opposed  by 

the  assignees  of  Mr.  Thomas,  the  owner:  and  it  has  been  justly 

observed,  that  assignees  are  not  bound  to  act  with  the  same  degree 


[The  Kennersly  Castle,  3  Hagg.  Ad.  R  8.] 
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of  liberality  as  the  owner  himself.  As  trustees  for  the  creditors,  they 
are  not  at  liberty  to  submit  to  demands  which  may  appear  at  all  ques- 
tionable, but  must  take  the  best  means  in  their  power  to  render  the 
estate  of  the  bankrupt  as  beneficial  as  possible  to  the  persons  with 
the  care  of  whose  interests  they  are  intrusted. 

The  first  question  in  this  case  arises  upon  the  competency  of  the 
person  who  appeared  as  master,  to  grant  a  bond  of  this  description. 

The  next  question  is,  whether  the  process  which  has  been  taken 
out  by  the  bondholder  will  affect  the  sails  and  rigging,  which  appear 
to  have  been  removed  from  the  ship  before  these  proceedings  com- 
menced. 

It  is  unnecessary  for  me  to  state,  that  bonds  of  hypothecation  are 
of  a  very  high  and  privileged  nature.^     They  were  invented  for  the 
purpose  of  procuring  the  necessary  supplies  for  ships  which  may  hap- 
pen to  be  in  distress  in  foreign  ports,  where  the  master  and 
[  *279  ]  the  owners  are  without  credit,  and  where,  unless  *  assistance 
could  be  secured  by  means  of  such  an  instrument,  the  vessels 
and  their  cargoes  must  be  left  to  perish.     It  is  important,  therefore, 
to  the  interests  of  commerce,  that  bonds  of  this  kind  should  be  up- 
held with  a  very  strong  hand ;  and,  accordingly,  they  have  at  all 
times  been  so  upheld  by  this  court  when  they  appear  to  have  been 
entered  into  bond  fide,  and  without  any  suspicion  of  fraud. 

It  has  been  made  matter  of  observation,  that  the  charges  are,  in 
this  case,  very  high ;  but  that  is  a  circumstance  which  afTords  no 
necessary  inference  of  fraud.  If  the  amount  of  the  charges  becomes 
matter  of  dispute,  it  must  be  adjusted  in  the  usual  manner  by  a  refer- 
ence to  the  registrar  and  merchants.  I  shall,  therefore,  lay  any  objec- 
tion of  this  kind  entirely  out  of  my  consideration. 

The  necessity  of  bonowing  money,  by  hypothecation,  appears  to 
me  to  be  as  fully  made  out  in  this,  as  in  any  case  that  ever  presented 
itself  to  the  'notice  of  the  court.  The  history  of  the  transaction  is, 
indeed^  somewhat  obscure ;  but  it  appears  that  the  ship  had  sailed 
with  a  cargo  of  cotton,  chartered  for  Pernambuco ;  and  that,  either 
from  accidents  or  from  some  misconduct  of  the  master,  who  was  sent 
out  in  charge  of  the  ship,  she  got  into  a  place  three  hundred  miles 
distant  from  her  port  of  destination.  The  master,  upon  this,  commu- 
nicated his  situation  to  the  consignees  of  the  cargo,  at  Pernambaco, 
who  interfered  in  a  manner  very  beneficial  to  all  parties,  and  put  the 
vessel  into  a  condition  to  come  on  to  that  place.     At  Pernambuco, 


1  [The  Rhadamanthc,  1  Dod.  203 ;  The  Vibilia,  1  W.  Rob.  4 ;  The  Maiy   Ann 
4  Notes  of  Cases,  876 ;  The  Hero,  2  Dod.  142.] 
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they  agaiii  applied  themselves  to  the  business  of  the  vessel,  by  caus- ' 
ing  her  to  be  further  repaired,  at  a  very  considerable  expense,  and 
put  in  a  fit  state  to  perform  the  return  voyage  to  Liverpool, 
where  she  arrived  in  safety,  under  the  command  of  a  *  per-  [  *  280  ] 
son  whom  they' had,  as  a  measure  of  necessity,  substituted 
for  the  master,  who  had  deserted.     For  the  money  thus  expended  by 
them  in  the  outfit  of  the  vessel,  the  consignees,  as  I  think  they  were 
fully  justified  in  doing,  took  a  bond  of  hypothecation.     Now  it  is  not 
upon  minute  criticism  on  the  language  of  the  bond,  that  the  court 
will  be  induced  to  reject  a  claim  so  founded.     It  will  look  to  the  sub- 
stantial justice  of  the  case ;  and  if  it  finds  that  the  consignees  acted 
for  the  best  in  every  respect,  and  that  the  money  was  advanced  by 
them  on  the  credit  of  the  ship,  when  it  could  not  be  procured  in  any 
other  mode,  it  will  not  much  regard  any  defect  in  the  formality  of  the 
instrument.     Upon  what  grounds  and  by  what  authority  was  the 
money  advanced  ?    By  the  situation  of  the  ship,  and  the  desertion  of 
the  master,  she  had,  of  necessity,  devolved  entirely  into  the  hands  of 
these  gentlemen,  who  made  the  necessary  advanpes  for  the  repairs. 
It  is  said  they  were  induced  to  do  this  by  their  connection  with  the 
proprietors  of  the  cargo.     But  the  question  is,  whether,  so  induced, 
they  did  not  make  these  advances  on  the  credit  of  the  ship.    Against 
the  proprietors  of  the  cargo  they  had  no  direct  demand  for  repairs 
done  to  the  ship ;  and,  as  they  had  no  knowledge  of  the  owners  of 
the  ship,  it  must  have  been  that  they  looked  to  the  ship  itself  as  their 
security.     Some  of  the  advances  were  made  before  the  master  was 
appointed ;  and  these,  it  is  said,  could  have  had  no  reference  to  a 
bond  of  hypothecation.     But  what  could  they  look  to  but  the  ship  ? 
for  of  the  owners  of  the  ship  they  had  no  knowledge.    The  bond  was 
not,  perhaps,  noticed  at  first ;  because,  in  Pernambuco,  as  in  other 
foreign  states,  there  is  no  necessity  for  an  instrument  of  this  kind ; 
for,  by  the  general  maritime  law,  the  vessel  itself  is  ipso  facto 
•Jiable  for  repairs.     There  was  no  necessity,  therefore,  for  [*281  ] 
having  recourse  to  a  bond  till  the  ship  was  coming  to  this 
country,  where,  fi-om  peculiar  motives  of  policy,  a  special  hypotheca- 
tion is  required.     Where  the  persons  advancing  the  money  take  a 
bond  from  the  master,  whom  they  had  themselves  appointed,  the 
court  will  certainly  watch  the  transaction  very  narrowly,  and  will  be 
on  its  guard  against  any  danger  of  possible  collusion ;  but  I  see  no 
ground  for  suspicion  in  the  present  case,  for  the  ship  could  not  have 
sailed  without  a  master.     Under  the  care  of  the  individual  appointed 
by  them  to  act  in  that  capacity,  she  has  been  enabled  to  perform  her 
voyage,  and  has  earned  her  freight,  by  bringing  her  cargo  to  the  port 
of  destination. 

16' 
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Then,  what  is  the  deficiency  in  the  appointment  of  the  master? 
He  is  appointed  under  a  necessity  which  justified  the  measure,  and 
by  the  very  persons  whose  connection  with  the  cargo  placed  them  ia 
a  nearer  relation  to  the  ship  than  any  others  in  that  quarter  of  the 
world.  Under  such  circumstances,  the  court  would  feel  strongly  in- 
clined to  hold  this  man  entitled  to  the  privileges,  and  competent  to 
discharge  the  functions  of  a  master  appointed  in  the  most  regular 
manner.  What  would  be  the  effect  of  such  an  appointment,  if  not 
ratified  by  any  confirmation  on  the  part  of  the  owner,  might  be  a 
question  of  some  nicety :  but  even  then  the  court  would  strain  hard 
to  support  the  appointment,  provided  the  transaction  should  appear 
to  have  been  conducted  with  perfect  integrity.  But,  in  this  case,  the 
matter  is  not  left  on  that  ground;  for  here  is,  I  think,  a  sufficient 
recognition  of  the  appointment.     In  the  letter  which  was  sent  from 

the  consignees  of  the  cargo  at  Pernambuco  to  their  cone- 
[  *  282  ]  spondents  in  this  *  country,  they  desire  that  the  steps  which 

they  had  taken  should  be  communicated  to  the  owner,  and 
that  he  would  signify  his  disapprobation,  if  he  did  not  wish  that  the 
person  whom  they  had  appointed  should  continue  to  act  as  roaster 
of  the  ship.  No  disapprobation  was  signified ;  and  the  owner,  in  his 
affidavit,  says,  that  he  did  not  find  it  necessary  to  interfere  in  the 
business.  I  think  this  non-interference,  after  such  a  commuDicatioa 
had  been  made  to  the  owner,  is  of  itself  a  sufficient  ratification  of  the 
appointment.  When  the  ship  arrives  in  this  country,  what  does  the 
owner  do  ?  Why,  he  gives  an  order  for  the  payment  of  the  freight 
earned  by  this  ship,  describing  this  man  as  the  master ;  thus  dirtetly 
recognizing  him  in  that  character.  Being  of  opinion,  then,  that  this 
man  was  competent  to  hypothecate  the  ship,  and  that  the  consignees 
of  the  cargo,  when  they  advanced  this  money,  looked  to  the  security 
of  the  ship,  and  not  to  any  personal  security,  I  shall  pronounce  for 
the  validity  of  this  bottomry  bond.  It  will  be  for  the  owners  of  the 
ship  to  pursue  their  remedy  against  the  owners  of  the  cargo  for  con- 
tribution. 

m 

The  only  question  that  remains  is,  that  which  relates  to  the  sails 
and  rigging ;  and  these,  it  is  said,  are  detached  from  the  ship,  and 
not  within  the  jurisdiction  of  the  court.  But  how  are  they  detached  ? 
Why,  merely  for  the  purpose  of  safe  custody,  and  with  the  view  of 
being  returned  to  the  ship  when  she  goes  out  upon  any  new  adven- 
ture,  in  conformity  to  what  is  stated  to  be  the  usual  custom  at  the 
port  of  Liverpool.  I  cannot  think  that  they  are  so  detached,  in  a 
legal  sense,  as  to  prevent  the  warrant  from  extending  to  them  as  well 
as  to  the  ship  itself.    I  shall,  therefore,  overrule  ihe  protest. 
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*  The  Augusta,  De  Bluhn.  [  •  283  ] 

Jane  15,  1813. 

A  bond  of  hjpoUiecatioii  is  valid  when  no  other  securitj  is  held  ont  than  the  ship  and  freight. 
Seats,  where  the  lender  looks  only  to  the  personal  secarity  of  the  borrower.^ 
It  is  not  necessary  that  a  bond  shoald  be  either  good  or  bad  in  Mo. 

[The  circumstance  that  a  ship  may  be  arrested  and  sold,  will  not,  of  itself  justify  a  bot- 
tomry.] * 

This  was  a  question  respecting  the  validity  of  a  bottomry  bond 
granted  on  this  ship  and  her  freight,  under  the  following  circum- 
stances :  —  In  September,  1810,  the  ship,  belonging  to  Mr.  Rich- 
mond, a  British  subject,  was  chartered  by  Mr.  Beerbohn,  of  London, 
to  proceed  to  the  port  of  Memel,  for  the  purpose  of  bringing  back  a 
cargo  of  timber  to  this  country.  In  pursuance  of  the  charter  party, 
the  ship  sailed  in  the  autumn  of  the  same  year  to  Memel,  where  she 
took  in  a  cargo  from  the  house  of  Messrs.  Beerbohn,  of  that  place, 
but  waa  detained  in  port  by  the  frost,  and  obliged  to  remain  there 
during  the  whole  of  the  winter.  The  master  was  furnished  with  a 
a  letter  of  credit  from  Mr.  Richmond,  the  owner,  to  Messrs.  Beerbohn, 
of  Memel,  and  also  with  another  letter  of  the  same  description  from 
Mr.  Robinson,  of  London,  to  Messrs.  Ruppil  &  Co.,  of  Memel,  in 
which  Mr.  Robinson  recommended  Mr.  Richmond  to  the  attention 
of  his  correspondents,  in  case  the  necessary  disbursements  should  be 
refused  by  Messrs.  Beerbohn.  Being  in  want  of  money  for  the  re- 
pairs of  his  ship  and  other  necessaries,  the  master  applied  to  Messrs. 
Beerbohn,  and  was  immediately  supplied  by  them  with  the  sum  of 
4452.  45.  Messrs.  Beerbohn  then  requested  the  master  to  draw  a 
bill  of  exchange,  in  their  favor,  for  600L  and,  as  he  well  knew  that  he 
should  be  obliged  to  call  upon  them  for  further  supplies,  he  did  not 
hesitate  to  comply  with  their  request,  and  accordingly  drew  a  bill  of 
exchange,  to  the  amount  proposed,  upon  Mr.  Richmond. 
The  master  afterwards  *  obtained  further  sums  of  money  [  *  284  ] 
from  Messrs.  Beerbohn,  who,  in  consequence  of  advices 
received  from  England,  that  the  bill  of  exchange,  drawn  by  the 
master,  had   not   been   honored,  refused   to   suffer  the  ship  to  sail 


«  [The  Rubicon,  3  Hagg.  Ad.  R  13 ;  The  Trident,  1  W.  Rob.  33 ;  The  Hunter, 
Ware,  249.] 
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till  they  had  obtained  from  him  a  bottomry  bond  for  the  whok 
of  the  money  advanced  to  him  since  his  arrival  at  Memel.  The 
bond  was  accordingly  signed  by  the  master  for  1,666/.  135.  5d^  the 
amount  of  the  sums  he  had  borrowed,  together  with  50  per  cent 
premium  thereupon,  and  the  ship  then  sailed  for  London,  -where  she 
arrived  in  safety,  and  delivered  her  cargo.  Mr.  Richmond,  the 
owner  of  the  ship,  having  since  become  a  bankrupt,  the  validity  of 
the  bond  was  contested  by  his  consignees. 

Jenner  and  Lushington,  for  the  assignees.  The  instrument  is  in- 
valid as  a  bottomry  bond,  because  the  money  was  advanced  not  upon 
the  specific  security  of  the  ship,  but  upon  the  personal  credit  of  ftb. 
Richmond,  the  owner.  Although  it  may  not  be  necessary  that  bot- 
tomry bonds  should  be  executed  at  the  exact  time  when  the  monej 
is  advanced,  yet  it  is  requisite  that  it  should  have  been  in  the  coo- 
templation  of  both  the  parties  that  the  money  was  to  be  secured  by 
a  bond  of  that  description.  In  the  present  case,  there  was  no  such 
understanding  between  the  parties  ;  but,  on  the  contrary,  every  thing 
to  show  that  they  looked  to  securities  of  a  different  kind.  A  lettei 
of  credit  was  written  and  delivered,  the  money  lent  upon  the  faith 
of  that  letter,  and  a  bill  of  exchange  drawn  to  cover  part  of  the 
amount;  which  bill  of  exchange,  it  appears,  would  actually  have 
bqen  paid  if  the  owner  had  received  the  necessary  advices  from 
the  master.  The  transaction,  therefore,  being,  in  the  first  in- 
stance, wholly  of  a  personal  nature,  Messrs.  Beerbohn  can 
[  *  285  ]  *  derive  no  advantage  from  this  pretended  bottomry  bond, 
but  must  be  content  to  come  in  with  the  other  creditors  of 
the  bankrupt. 

Sloddart  and  Phillimore,  for  the  bondholders.     This  transaction  k 
clearly  of  the  nature  of  bottomry,  since  the  money  was  advanced 
to  the  master  for  the  repairs  of  his  ship,  whilst  she  was  lying  in  dis- 
tress in  a  foreign  port.     It  is  quite  unnecessary  that  separate  bonds 
should  be  given  from  time  to  time,  as  the  several  advances  were 
made.     If  one  bond  be  given  to  cover  the  amount  of  all  the  advances 
when  the  repairs  are  completed,  that  is  sufficient  to  satisfy  the  de- 
mands of  the  court,  which  will  consider  the  difierent  sums  as  re-ad- 
vanced at  the  time  of  the  execution  of  the  bond.     It  is  a  mere  pre- 
tence to   say  that  the   master  was  not  in  distress  for  money  on 
account  of  the  letter  of  credit  with  which  he  was  furnished,  when 
the  whole  proceedings  under  that  letter  turned  out  a  mere  nullitj. 
The  bill  of  exchange,  drawn  by  the  master,  not  having  been  honored, 
the  foreign  merchant  was  justified  in  looking  to  other  security  for  the 
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le-paymeot  of  his  money,  exactly  in  the  same  way  as  if  no  letter  of 
credit  bad  been  written,  and  no  bill  of  exchange  drawn.  He  had  a 
right,  by  the  general  maritime  law  of  Europe,  and  by  the  particular 
law  of  the  country  where  the  ship  was  lying,  to  seize  upon  the 
ship  itself;  and  he  ought  not  to  be  put  in  a  worse  situation  be- 
cause he  suffered  her  to  proceed  on  the  voyage,  and  contented 
himself  with  the  security  of  a  bond.  Isabelle,  (suprUj  273.)  Alex- 
ander, Tate,  (suproj  278.)     Rhadamanthe,  Mayer,  (supra^  201.) 

Judgment. 
Sir  W.  Scott.     This  is  a  question  arising  upon  a  bot- 
tomry bond,  which  was  executed  at  Memel,  on  the  *  7th  [  *  286  ] 
of  June,  1811.      The  ship,  it  appears,  was  chartered   by 
Mr.  Beerbohn,  of  this  town,  who  is  not,  however,  described  as  the 
general  agent  of  the   house  of  the  same  name   at  Memel,  to  go 
thither,  and  bring  a  cargo  back  to  this  country ;   but  upon  whose 
account  does  not,  I  think,  exactly  appear.    The  master  went  with  a 
letter  of  credit  from  him  t^  the  house  of  Beerbohn  &  Co.,  at  Memel, 
(connected,   perhaps,  with    the    house   of   Beerbohn,   at   London, 
altfaoagb  no  special  privity  appears  between  them,)  desiring  that 
the  bouse  would  furnish  him  with  any  sum  of  money  which  he 
might  stand  in  need  of  for  disbursements.     The  master  was  fur- 
nished, likewise,  with   a  letter  from  Mr.  Robinson,  recommending 
bim  to  the  attention  of  Messrs.  Ruppil  &  Co.,  at  Memel.     These  are 
precautions  highly    proper,  and,  indeed,  almost  necessary,  in   the 
Baltic  trade,  which  has  of  late  years  beien  subject  to  great  interrup- 
tions.    On  his  arrival  at  Memel,  the  master  produced  his  letter  to 
the  house  of  Beerbohn,  and,  on  the  production  of  the  letter,  the 
money  was  advanced ;  and  it  is,  I  think,  impossible  to  deny  that  it 
was  advanced  on  the  credit  of  that  letter,  and  on  the  personal  security 
of  the  gentleman  by  whom  it  was  written.    Not  only  was  the  money 
advanced  without  recourse  to  the  security  of  the  bond  at  the  time, 
bat  another  species  of  security  was  resorted  to ;  —  a  bill  of  exchange 
was  drawn  upon  a  house  in  London,  and  this  is,  I  think,  very  strong 
evidence   to   show  that  it  was  a  mere   personal  transaction,   and 
that  the   foreign    merchant  relied   on    the   personal    responsibility 
9f  his   correspondent      Now,   certainly,   hypothecation   bonds  are 
bunded    on   a  security  of  a   very   different   kind,   upon  the  ship 
md    freight;    and,  according    to    the    law  of   this  country,  they 
ure  resorted  to  only  where  there  is  a  failure  of  personal 
ecarity,  in  order  to  enable  the  master  to  supply  *  him-  [  *  287  ] 
elf  in    a  foreign  port,  with  necessaries  which   he  would 
itherwise  be  unable  to  procure.     From  that  necessity  they  spring, 
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and  upon  the  ground  of  that  necessity* alone   are  they  supported 
by  the   court.     The   master,  by  the  maritime  law  of  this  conn- 
try,  agreeing,  in  this  respect,  with  the  general  law  of  Europe,  b 
allowed,  under  such  circumstances,  to  hypothecate  his  ship,  and  to 
make  it  a  real  security  for  the  money  that  may  be  wanted.     If  tte 
parties  lending  the  money  think  proper  to  rely  on  the  personal  secur- 
ity of  those  to  whom  their  money  is  advanced,  and  their  confidenee 
turns  out  to  have  been  unfortunately  misplaced,  they  must  abide  the 
consequences  of  their  own  indiscretion.    It  is  quite  clear,  in  this  case, 
that  the  bill  of  exchange  was  founded  on  considerations  of  personal 
responsibility  only,  and  that  a  bond  of  hypothecation  was  not  at 
that  time  in  the  contemplation  either  of  the  borrower  or  lender.    I 
have  therefore  no  hesitation  in  saying  that,  with  respect  to  the  600L 
the  bond  is  not  effective  ;  but,  with  respect  to  the  other  part  of  the 
money,  I  am  of  a  different  opinion.     For  that,  no  other  security  was 
held  out  than  the  ship  and  the  freight ;  and  it  is,  therefore,  so  far, 
indisputably  a  bottomry  transaction.     The  foreign  merchant,  it  b 
true,  wished  iB  extend  the  same  species  of  security  to  the  whole  of 
his  debt,  and  I  see  nothing  dishonest  or  dishonorable  in  his  attempt 
to  do  so  ;  but,  at  the  same  time,  this  court  cannot  lend  him  its  assist- 
ance by  enforcing  the  bond  beyond  the  extent  of  its  legal  validitr. 
It  cannot  permit  this  gentleman  to  say,  the  master  had  no  other 
resource  for  procuring  supplies  except  bottomry,  when  he  him^ 
had  been  content  to  advance  the  money  on  the  personal  responsibi- 
lity of  the  owner.     As  far,  then,  as  it  relates  to  this  600Lj  I 
[  *  288  ]  *  think  the  bond  is  invalid  ;  but,  for  the  rest,  I  think  it  ought 
to  be  enforced.     It  is  not  necessary  here  that  a  bond  should 
be  either  good  or  bad  in  toto ;  in  the  equitable  proceedings  in  this 
court,  it  may  be  good  in  part  and  bad  in  part 

It  has  been  said  that  the  party  might,  by  the  law  of  Russia,  have 
detained  this  ship  till  the  money  was  repaid  ;  but  I  do  not  think  that 
circumstance  alone  will  be  sufficient  to  convert  this  into  a  case  of 
hypothecation.     Ships  might,  in  all  cases,  be  detained  on  the  same 
ground  by  the  general  law  of  Europe  ;  and  if  the  position  which  has 
been  laid  down  were  to  be  supported,  it  would  go  the  length  of  turn- 
ing every  case  into  a  case  of  hypothecation,  or  at  least  there  would 
be  a  necessity  of  inquiring,  in  every  case,  into  the  state  of  the  foreign 
law.      The   fair  legal   equity  in   this   case  will  be,  to   distinguish 
between  the  suni  for  which  the  bill  of  exchange  was  drawn  and  that 
which  stood  upon  the  security  of  the  ship  and  freight  only ;  and  I 
accordingly  pronounce  against  the  validity  of  the  bond,  as  far  as  it 
respects  the  600/. ;  but  pronounce  it  to  be  good,  as  to  the  money 
afterwards  advanced  to  the  master. 
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•  Betsey,  Hay.  [  •  289  ] 

Jane  22,  1813. 

Where  there  are  two  bottomry  bonds,  the  holders  of  the  one  last  dated  bond  are  entitled  to 
priority  of  payment,  thoagh  the  difference  to  date  is  very  slight,  and  though  the  bonds 
should  be  in  other  respects  similar. 

This  was  a  question  between  the  holders  of  two  bottomry  bonds, 
each  of  them  seeking,  under  the  following  circumstances,  to  obtain 
a  primum  decretum  from  the  court.  The  ship,  belonging  to  British 
merchants,  was  lying  in  the  port  of  Carlscrona,  with  a  cargo  on 
board  with  which  she  was  destined  to  Hull ;  when  the  master,  in 
order  to  procure  necessaries  to  enable  the  ship  to  proceed  on  her  des- 
tined voyage,  borrowed,  in  Stockholm,  from  Messrs.  Tottie  &  Arf- 
viedsen,  of  that  place,  the  sum  of  2522.,  at  a  premium  of  twenty-five 
per  cent.,  the  repayment  of  which  he  secured  to  them  by  a  bottomry 
bond,  dated  at  Carlscrona,  March  12,  1813.  Further  repairs  being 
required,  he  was  again  under  the  necessity  of  hypothecating  his  ship, 
cargo,  and  freight,  by  borrowing  from  Messrs.  Lindegreen  &  Co.  the 
sum  of  178/.  14^.,  at  the  same  rate  of  twenty-five  per  cent.,  and  giv- 
ing them  a  bottomry  bond,  dated  at  Carlscrona,  March  17th,  1813. 

The  counsel  for  Messrs.  Lindegreen  &  Co.  contended  that  they 
were  entitled  to  exclusive  possession  of  the  ship,  and  to  priority  of 
payment,  because  the  instrument  of  hypothecation  granted  to  them 
was  of  later  date  than  that  granted  to  Messrs.  Tottie  &  Arfviedsen. 

On  the  other  side,  it  was  argued  that  the  court  would  not  give  a 
preference  to  the  later  bond,  where  there  was  so  very  slight  a  differ- 
ence as  to  date,  and  where  the  bonds  were  executed  at  the 
same  place,  the  *  money  lent  at  the  same  rate  of  interest,  [  *  290  ] 
upon  the  same  voyage,  and  at  the  same  risk. 

The  court  granted  primum  decretum  to  the  holder  of  the  last  dated 
bond. 
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Nostra  Signora  de  los  Dolores,  Morales. 

Jane  28, 1813. 

In  a  court  of  the  law  of  nations  a  person  may  be  considered  a  part  owner  of  a 
though  his  name  has  never  been  inserted  in  the  bill  of  sale  or  ship's  register;  andtk 
representative  of  a  person  so  deemed  a  part  owner  is  responsible  for  costs  and  dami|ei 
decreed  against  the  owners  generally,  though  the  party  of  whom  he  is  the  repicsentaint 
was  not  himself  the  wrong-doer. 

This  was  the  case  ^f  a  Spanish  ship  and  cargo,  which  were  cap- 
tured on  the  9th  of  August,  1803,  by  the  private  sloop  of  war,  The 
Dragon,  and  decreed  to  be  restored,  with  costs  and  damages,  on  the 
17th  of  December,  in  the  same  year.    Hostilities  having  shortly  after- 
wards taken  place  between  Great  Britain  and  Spain,  all  further  pro- 
ceedings in  the  cause  were  suspended.     On  the  restoration  of  peace 
between  the  two  countries,  an  account  of  the  costs  and  damages 
was  brought  in  on  behalf  of  the  Spanish  claimants,  a^nd  the  same 
was  referred  to  the  registrar  and  merchants,  who  reported  the  amoiint 
thereof  to  be  6,148/.  145.  6d.,  which  report  was  afterwards  confirmed 
by  the  judge.     Monitions  were  decreed  against  the  owners  of  the 
privateer  and  the  bail,  (who  had  given  security  to  the  amount  <rf 
1,500/.,)  to  pay  the  amount-  of  the  registrar's  report ;  and,  amongst 
the  rest,  against  Hannah   Greaves,  (wife  of  Robert  Greaves,)  the 
widow  and  one  of  the  executors  of  John  Parry,  who  was  alleged  to 
have  been  a  part  owner  of  the  privateer.     An  appearance  was  given 
for  Mrs.  Greaves,  under  protest;  and  the  question  vas, 
[  *  291  ]  whether  she,  as  the  representative  *  of  Mr.  Parry,  was  by  law 
responsible  for  the  costs  and  damages  reported  to  be  doe  on 
account  of  the  capture  of  this  ship. 

For  the  party  cited,  Stoddart  and  Lni'Shingion.     Mrs.  Greaves,  the 
widow  and  executrix  of  Mr.  John  Parry,  and  now  married  again,  is 
called  upon,  without  any  previous  intimation,  by  a  monition  dated 
July,  1812,  for  payment  of  costs  and  damages  due  on  account  of  the 
capture  of  this  vessel,  in  August,  1803.     After  sq  great  a  lapse  of 
time,  the  court  will  not  be  inclined  to  enforce  a  demand  of  this  kind, 
especially  against  the  representative  of  a  deceased  person,  who  w»5 
himself  not  guilty  of  any  personal  misconduct.     As  the  name  of  3k. 
Parry  does  not  appear  to  have  been  inserted  in  the  bill  of  sale,  or  ia 
the  ship's  register,  we  submit  that  he  is  not  to  be  considered  as  aa 
owner  under  the  provisions  of  the  statutes,  26  Geo.  HI.  c.  60,  ai^i 
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34  Geo.  III.  c.  68,  which  render  such  an  insertion  necessary.  Upon 
this  point  many  cases  have  been  decided.  Rolleston  r.  Hibbert,  3  T. 
R.  406  ;  Camden  and  others  v,  Anderson,  5  Ibid.  709 ;  Westerdale 
V.  Dale,  7  Ibid.  306 ;  Hibbert  v.  Rolleston,  3  Bro.  Cha.  Cas.  571 ; 
Curtis  V.  Perry,  6  Vesey,  Junior,  739;  Ex  parte  Yallop,  15  Ibid. 
60 ;  Ex  parte  Houghton,  17  Ibid,  251 ;  Moss  v.  Charnock,  2  East, 
399 ;  Batt,  Voss,  before  the  Lords  of  Appeal,  in  January,  1806.  The 
result  of  these  cases  is,  that  persons  whose  names  are  not  inserted 
in  the  bill  of  sale  and  register,  can  have  no  title,  either  legal  or 
equitable,  to  a  British  ship.  Mr.  Parry,  then,  under  the  authority  of 
these  cases,  is  not  to  be  deemed  the  legal  owner  of  this  vessel.  He 
is  not  by  law  entitled  to  any  of  the  advantages  which  might  have  been^ 
derived  to  an  owner  by  the  successful  employment  of  the 
ship,  and,  consequently,  *  ought  not  to  be  responsible  for  [  *  292  ] 
any  loss  that  may  have  been  occasioned  by  the  misconduct 
of  those  to  whose  management  she  was  intrusted.  But  admitting, 
for  the  sake  of  argument,  that  Mr.  Parry  was  originally  liable  to  be 
called  upon  for  the  payment  of  these  costs  and  damages,  the  right  of 
the  claimants  to  enforce  the  demand  against  him  ceased  upon  their 
becoming  alien  enemies.  If  the  Spanish  claimants  have  been  dam- 
nified at  aJl,  they  have  been  damnified  by  the  declaration  of  war 
issued  by  the  Spanish  government,  which  must  be  taken  as  their 
own  act ;  every  person  being  considered  in  law  a  party  to  the  public 
authoritative  acts  of  his  own  government.  Conway  v.  Gray,  10  East, 
536. 

It  was  also  urged,  on  behalf  of  Mrs.  Greaves,  that,  when  letters  of 
marque  were  granted,  government  had  provided  specific  securities 
against  any  misconduct  in  those  who  received  them ;  that  such  secur- 
ities must  have  been  considered  amply  sufficient  to  prevent,  or  at 
least  make  compensation,  for  any  abuse  which  might  be  committed. 
What  these  securities  should  be,  the  Prize  Act  had  pointed  out     It 
required  a  recognizance  from  the  owner  or  owners  in  a  certain  sum, 
and  bail  as  a  further  protection.     Government  looked  only  to  the 
owners  and  to  the  b^il ;  it  went  no  farther.     To  those  who  appeared 
and  complied  with  the  conditions  prescribed,  the  letters  of  marque 
-^vere  granted ;  to  them  alone  any  legal  benefit  could  enure,  and  in 
them  all  legal  responsibility  rested. 

In  the  present  instance,  Mr.  Parry  had  never  been  known  in  the 
transaction  at  all ;  he  had  not  appeared  as  owner  either  when  the 
letters  of  marque  were  granted,  or  in  any  other  manner  claimed  of 
£^overnment  the  benefit  of  them,  nor  rendered  himself  re- 
sponsible.   *  Any  private  agreement  with  those  who  came  [  *  293^  J 
forward  and  acted  ostensibly  as  the  owners,  cannot  alter 
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the  case.  Such  agreement  could  give  him  no  legal  title  under  the 
letters  of  marque,  and,  therefore,  in  equity,  should  not  subject  him  to 
any  penal  consequences  arising  from  the  misapplication  of  them. 
Government  considered  that  ample  security  had  been  provided ;  Mr. 
Parry,  his  rights,  interest,  and  obligations,  were  never  in  contempla- 
tion. It  would,  therefore,  be  highly  unjust  now  to  turn  round  upon 
his  executors,  ten  years  after  his  death^  and  require  his  estate  to  make 
good  the  deficiency  of  those  very  securities,  on  the  faith  of  which  and 
of  which  alone  the  letters  of  marque  were  granted. 

For  the  claimants,  the  Advocate  of  the  Admiralty.  This  is  the  case 
of  a  ship  and  cargo  belonging  to  a  friendly  nation,  which  were  taken 
and  plundered  in  a  time  of  peace,  and  for  which  it  concerns  the  honor 
and  character  of  the  country,  that  compensation  should  be  made  to 
the  foreign  claimants.  A  sentence  of  restitution,  with  costs  and 
damages,  was  originally  pronounced,  but  the  execution  of  that  sen- 
tence was  not  enforced,  on  account  of  the  hostilities  which  took  place 
between  Great  Britain  and  Spain.  On  the  return  of  peace  between 
the  two  countries,  the  proceedings  were  revived,  and  monitions  were 
taken  out  against  all  the  difierent  parties,  against  the  person  whose 
name  appeared  as  owner  in  the  documents,  and  who  has  since  be^ 
come  insolvent,  and  also  against  the  sureties,  though  not  enforced 
against  them,  as  they  were  responsible  to  a  certain  amount  only. 

The  claimants,  therefore,  have  acted  with  every  degree  of 
[  •  294  ]  diligence,  and  ought  not  to  be  barred  of  their  •  remedy  on 

account  of  lapse  of  time  only.  The  party  now  proceeded 
against  is  admitted  to  be  the  representative  of  Mr.  Parry ;  bat  it  is 
said,  that  Mr.  Parry  was  not  a  legal  owner  of  this  ship,  according  to 
the  statutes  of  the  kingdom.  The  statutes,  however,  which  hare 
been  referred  to,  were  passed  for  a  particular  purpose  only,  and  witk 
a  view  to  secure  the  navigation  of  this  country,  as  far  as  possible,  to 
its  own  subjects.  Though  binding  upon  the  subjects  of  this  conntiy 
in  all  questions  of  property  that  may  arise  between 'them,  they  were 
never  intended  to  apply  to  foreigners  suing  in  a  court  of  the  law  of 
nations  for  rights  founded  upon  that  law.  The  cases,  therefore,  which 
have  been  cited  from  the  municipal  courts,  are  inapplicable  to  the 
present  case,  which  involves  the  interest  of  persons  who  are  not  bound 
by  the  particular  acts  of  a  British  parliament  made  in  respect  to  Bri- 
tish subjects.  The  court  has  to  inquire,  ftot  whether  the  party  pro- 
ceeded against  was  strictly  and  technically  an  owner,  as  far  as  the 
interests  of  other  British  subjects  may  be  concerned ;  but  generally, 
whether  he  was  in  truth  so  far  connected  with  and  concerned  in  th^ 
transaction  as  to  make  himself  equitably  responsible  for  the  acts  of 
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this  privateer.  It  appears  that  Mr.  Parry  contributed  to  the  outfit 
and  purchase  of  this  vessel,  and  that  he  corresponded  on  the  subject 
of  the  appointment  of  the  master.  He  was,  therefore,  a  principal 
agent  in  the  transaction,  and,  as  such,  is  responsible,  according  to  the 
law  of  nations,  for  the  injury  that  has  been  committed.  The  case  of 
The  Batt,  Voss,  was  of  a  very  different  kind.  There  it  was  proved, 
that  the  person  against  whom  the  monition  issued  had  no  share  in 
the  purchase  or  outfit  of  the  vessel,  and  that  a  mere  verbal 
transfer  had  been  made  *  to  him  in  part  satisfaction  of  a  [  *  295  ] 
debt  due  from  one  of  the  actual  owners,  and  that  he  had 
disposed  of  any  imperfect  interest  he  might  have  had  in  the  ship  be- 
before  the  capture  in  question  occured.  The  non-appearance  of  his 
^lame  in  the  registry,  was  only  one  amongst  many  other  reasons  for 
his  dismissal.  With  respect  to  the  war  which  has  taken  place,  that 
cannot  affect  the  rights  of  the  parties.  Whatever  might  have  been 
the  effect  of  hostilities  whilst  they  subsisted,  is  now  become  immate- 
rial, since  the  rights  of  the  claimants  revived  on  the  return  of  peace. 
The  omission  of  the  crown  to  interfere  during  the  war,  has  left  the 
interests  of  the  parties  precisely  in  their  original  state. 

Judgment. 
Sir  William  Scott.     This  is  a  proceeding  to  recover  from  Mrs. 
Greaves,  the  executrix  of  a  Mr.  Parry,  the  amount  of  costs  and  da- 
mages which  have  been  decreed  against  the  owners  of  a  privateer  for 
the  capture  of  a  Spanish  vessel  in  time  of  peace.     As  far  as  I  recol- 
lect the  case,  it  was  one  of  very  great  misconduct  on  the  part  of  the 
captors,  who  had  been  guilty  of  a  gross  violation  of  the  law  of  nations. 
The  question  is,  whether  Mrs.  Greaves,  as  the  representative  of  a  per- 
son alleged  to  have  been  one  of  the  owners  of  this  privateer,  shall  be 
held  responsible  for  the  payment  of  the  costs  and  damages  which 
have  been  awarde'd.     It  may,  in  particular  cases,  be  very  hard  upon 
the  representatives  of  deceased  persons,  that  they  should  be  called 
upon  to  answer-  for  the  actions  of  those  who  are  gone,  and  to  make 
compensation  for  misdeeds  of  which,  perhaps,  they  never 
before  heard  the  existence.     Such,  however,  •is  the  law,  ['296] 
that  parties  who  are  representatives  must  frequently  be  re- 
sponsible, at  least  to  the  extent  of  the  property  derived  from  those 
whom  they  represent.     It  may  be  observed,  likewise,  that  here,  as  in 
other  cases,  the  principal  was  not  personally  concerned  in  the  act 
complained  of ;  that  he  was  not  himself  the  wrong-doer ;  but  he  can- 
not, on  that  account  only,  be  discharged  from  responsibility.     It  fre- 
quently happens  that  persons  must  suffer  for  the  misconduct  of  those 
whom  they  employ,  and,  in  cases  of  this  kind,  it  is  peculiarly  proper 
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that  it  should  be  so  ;  such  a  burden  appears  necessarily  to  arise  from 
the  tenure  by  which  this  kind  of  property  is  held.  It  is  necessary,  for 
the  honor  and  justice  of  the  country,  that  compensation  should  be 
made  for  the  wrong  which  has  been  done,  though  at  the  expense  of 
parties  who  may  have  been  personally  innocent. 

The  question  is,  whether  Mr.  Parry  is  to  be  considered  quoad  hoc 
an  owner  of  this  privateer,  for  he  may,  perhaps,  be  so  considered  for 
this  particular  transaction,  though  not  for  all  other  purposes.  Now 
it  appears  that  Mr.  Parry  was  actively  and  directly  concerned  in  the 
purchase  and  outfit  of  this  vessel,  and  that  the  appointment  of  the 
master  took  place  under  his  own  directions.  Here  is  a  series  of  let- 
ters, too,  which  show  that  he  continued  afterwards  to  bestow  his  time 
and  attention  in  the  management  of  this  property,  as  property  in 
which  he  was  interested.  Nothing,  therefore,  can  be  more  clear  than 
that  he  is  io  be  considered  as  a  proprietor,  and  that  he  would,  in  all 
justice,  be  entitled  to  the  benefit  which  might  be  acquired  in  that 
character,  and,  consequently,  that  he  must  be  responsible  for  all  the 

loss  that  may  be  sustained. 
[  *  297  ]      *  It  appears  that  the  name  of  another  person  only,  a  Mr. 

Evans,  was  inserted  in  the  bill  of  sale,  and  that  the  ship's 
register  and  the  letters  of  marque  are  similar,  in  that  respect,  to  the 
bill  of  sale.    Now  it  has  been  laid  down  by  the  counsel,  that  the  per- 
son named  in  the  bill  of  sale  is  the  only  person  who  can  by  law  be 
named  in  the  register,  and  is  the  only  person  who  can  be  recognized 
as  owner,  as  far  as  municipal  interests  are  concerned.    I  cannot  agree 
in  the  truth  of  this  position  to  the  extent  in  which  it  has  been  stated 
namely,  that  where  three  or  four  persons  concur  in  the  purchase  of  a 
vessel,  one  of  them,  by  causing  his  own  name  only  to  be  inserted  in 
the  bill  of  sale,  may  take  to  himself  the  whole  property,  and  the  others 
be  left  without  a  remedy.    There  must  be  some  mode  or  other  of  pro- 
curing the  insertion  of  the  other  names,  though  it  is  not  for  me  to 
point  out  what  that  mode  may  be.     Mr.  Parry,  having  contributed 
his  money  in  the  purchase  and  outfit  of  this  vessel,  had  a  legal  right 
to  have  his  name  inserted  in  the  register ;  and,  if  he  neglected  to  do 
so,  and  suffered  his  interests  to  be  compromised,  it  was  entirely  his 
own  fault.    Even  if  he  should  not  be  entitled  to  the  benefits  whidi 
may  be  acquired  as  an  owner  of  this  privateer,  it  does  not  follow  that 
he  is  to  be  exempted  from  the  losses  which  may  be  sustained  in  that 
capacity.     He  can  have  no  right  to  plead  his  own  laches,  in  order  to 
relieve  himself  from  the  claims  of  others  as  adverse  to  him.     In  point 
of  substance,  though  not  in  point  of  form,  he  is  an  owner  of  this 
privateer.     It  is  certainly  true  that  the  act  of  parliament,  commonly 
called  Lord  Liverpool's  Act,  (26  Geo.  III.  c.  60,)  makes  it  necessary 
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that  the  name  of  the  owner  should  appear  in  the  register ;  and  it  has 
been  decided  in  a  variety  of  cases,  and  is  to  be  taken  as  clear 
and  *  established  law,  that  third  parties,  if  British  subjects,  [*298  ] 
have  no  claim  on  any  but  the  person  registered  as  owner. 
But  I  am  yet  to  learn  that  this  rule  of  law  is  applicable  to  foreigners, 
who  are  not  bound  by  the  municipal  regulations  of  this  country. 
This  is  a  question  of  the  law  of  nations ;  and  the  party  complainant, 
being  a  foreigner,  comes  to  a  court  which  has  to  administer  that  law. 
The  statute  was  passed  for  reasons  of  domestic  policy,  and  all  its 
regulations  are  of  a  domestic  description.     Being  a  British  statute,  it 
may  well  bind  all  the  subjects  of  this  country,  because  it  emanates 
from  an  authority  which  s^ll  British  subjects  are  bound  to  obey ;  but, 
as  against  the  subjects  of  other  countries,  it  has  no  such  force ;  nor 
has  any  authority  been  cited,  either  from  the  decisions  of  the  courts 
of  common  law  or  of  chancery,  to  show  that  it  has  been  so  considered. 
I  do  not  recognize  the  applicability  of  those  cases  which  have  been 
determined  between  British  subjects  to  such  a  case  as  this,  which  is 
founded  on  the  law  of  nations,  is  brought  on  the  complaint  of  a  per- 
son not  subject  to  our  laws,  and  is  to  be  tried  in  a  court  whose  duty 
it  is  to  administer  the  law  of  nations.     Unless,  therefore,  some  case 
could  be  produced  which  it  should  appear  that  foreigners  have  been 
held  to  be  within  the  provision  of  this  statute,  I  am  inclined  to  think 
that  Mr.  Parry  is  not  exonerated  from  his  responsibility.     Now  the 
only  case  of  the  kind  which  has  been  mentioned  is,  that  of  The  Batt, 
Voss,  which  was  before  the  Lords  of  Appeal  in  the  year  1806.     It 
was  a  case  in  which  there  were  several  original  owners  of  a  privateer, 
one  of  whom,  being  indebted  to  a  person  of  the  name  of  Richardson, 
transferred  to  him  his  share  of  the  privateer,  as  far  as  he  could  do  so 
by  mere  verbal  agreement.     This  person,  who  had  nothing 
to  do  with  the  original  purchase  and  outfit  of  the  vessel,  and  [  ^299  ] 
who  knew  nothing  of  the  transaction  in  question  till  long 
afier  it  had  taken  place,  was  served  with  a  monition,  but  was  held 
by  the  superior  court  not  to  be  responsible.     But  that  case  was  very 
difiereDt  from  the  present     There  the  party  had  nothing  to  do  with 
the  purchase  or  management  of  the  vessel.     Here  Mr.  Parry  is  the 
person  with  whom  the  transaction  originates,  and  who  is  very  active 
in  superintending  the  conduct  and  management  of  it  throughout.     I 
do  not  think  that  the-  authority  which  relieved  Mr.  Richardson,  in 
that  case,  would  extend  the  same  indulgence  to  Mr.  Parry.     I  think, 
therefore,  that  the  case  which  has  been  cited  ought  not  to  control 
what  I  have  before  stated  to  be  the  general  rule. 

Then  ^vith  respect  to  the  laches  which  has  been  imputed,  I  confess 
r  do  not  see  that  any  has  taken  place.     The  party  being  a  foreigner, 
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the  proceedings  instituted  by  him  were  necessarily  suspended  upon 
the  breaking  out  of  hostilities  between  Great  Britain  and  the  conn- 
try  of  which  he  is  a  subject ;  but,  when  the  war  ceased,  he  had  a 
right  to  revive  the  proceedings,  and  to  recur  to  his  former  remedy. 
As  far  as  my  judgment  goes,  therefore,  I  am  of  opinion  that  I  cannot 
dismiss  the  parties,  but  must  overrule  the  protest. 

I  forgot  to  mention  that  it  is  the  duty  of  the  owners  to  take  care 
that  their  names  are  inserted  in  the  bill  of  sale,  and  that  it  is  very 
important  to  the  security  of  foreigners  that  none  of  the  owners  should 
be  omitted ;  otherwise,  by  the  insertion  of  one  name  only,  and  that 
perhaps  the  name  of  an  insolvent  person,  all  the  rest  might  escape 
from  responsibility. 


[♦300]  *iEoLus,  Mynne. 

July  8,  1813. 

Persons  asing  due  diligence  are  entitled  to  the  benefit  of  a  license,  notwithstanding  ib  expist- 

tion  and  the  refusal  of  govemment  to  renew  it. 

This  ship,  together  with  her  cargo,  consisting  of  19,447  gallons  of 
brandy,  was  seized  by  a  custom-house  officer  in  the  London  docks, 
in  the  month  of  April  last. 

There  were  four  British  licenses  on  board  at  the  time  of  seiznie; 
the  first  of  which  was  dated  the  9th  of  July,  1812,  and  was  to  remain 
in  force  for  the  space  of  four  months.  By  the  terms  of  this  license, 
the  claimants  were  permitted  to  export  in  this  vessel,  from  London 
to  Rochelle  or  Havre,  a  cargo  of  British  goods,  and  to  import  from 
Rochellc,  or  to  sail  in  ballast  from  that  place  to  Havre,  and  import 
from  thence  a  cargo  of  wine,  spirits,  &c.,  on  condition  that  the  wine 
and  spirits  should  be  imported  only  in  return  for  sugar,  coflee,  ke^ 
previously  Exported ;  the  proportion  of  spirits  to  be  not  more  than 
120  gallons  for  every  12  cwt.  of  sugar ;  and  on  condition,  likewise, 
that  the  spirits  should  be  imported  and  warehoused  for  exportation 
only. 

On  the  31st  of  July,  a  license  similar  to  -the  former  was  granted 
with  an  additional  clause,  permitting  the  ship  to  proceed  in  ballast 
from  Rochelle  or  Havre  to  Bordeaux,  and  import  the  cargo  from  that 
port. 

The  quantity  of  sugar  exported  not  entitling  the  vessel  to  bring 
.back  a  cojnplete  cargo  of  spirits,  according  to  the  terms  of  the  above- 
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mentioned  licenses,  an  additional  license  was  applied  for,  and  granted 
on  the  27th  of  August,  1812.     By  this  license  the  claimants  were  at 
liberty  to  import  a  full  cargo  of  wine  and  spirits,  on  condi- 
tion that  the  excess  of  such  wine  *  and  spirits,  for  which  the  [  *  301  ] 
export  of  sugar  had  not  already  been  made,  should  be  ware- 
housed according  to  the  regulations  sfet  forth  in  the  licenses,  dated 
the  9th  and  31st  of  July. 

This  license  having  likewise  expired  before  the  voyage  was  com- 
pleted, a  further  application  was  made  to  the  government,  and,  on 
the  4th  of  January,  1813,  a  license  to  be  in  force  for  three  months 
was  issued,  permitting  this  vessel  to  import  a  cargo,  according  to  the 
provision  of  the  licenses,  dated  the  9th  and  31st  of  July,  1812. 

There  was  also  an  order  in  council,  dated  the  15th  of  April,  1813, 
directing  the  ship  to  be  admitted  to  entry,  according  to  the  condi- 
tions of  the  license,  dated  the  4th  of  January,  1813 ;  notwithstanding 
the  expiration  of  that  license. 

The  vessel  proceeded  to  Rochelle,  and  there  delivered  a  cargo  of 
sugar,  pursuant  to  the  terms  of  the  several  licenses ;  but,  having  been 
detained  by  order  of  the  French  government,  was  unable  to  bring 
back  a  return  cargo  within  the  time  prescribed.     Upon  her  arrival  in 
the  London  docks,  the  ship  and  the  whole  of  her  cargo,  consisting  of 
19,447  gallons  of  brandy,  were  seized ;  but  as  it  appeared,  from  the 
statement  of  the  exports  and  imports,  made  by  the  proper  officer,  that 
the  claimant  had  a  right,  under  the  renewed  licenses,  to  import  14,610 
gallons  of  spirits,  the  seizor  consented  to  the  restitution  of  that  quan- 
tity of  brandy,  and  of  the  ship  itself.     The  remaining  4,867  gallons 
of  brandy,  being  the  excess  of  the  quantity  allowed  by  the  renewed 
licenses,  were  proceeded  against  as  droits  of  admiralty. 

For  the  seizor  it  was  said,  that  the  refusal  of  the  British 
government  to  grant  an  extension  of  the  *  license,  dated  the  [  *  302  ] 
27th  of  August,  which  alone  permitted  the  importation  of  a 
full  cargo,  sufficiently  declared  its  intention  not  to  protect  beyond 
the  quantity  covered  by  the  other  licenses ;  and  that  it  was  incum- 
bent on  the  court  to  carry  the  intention  of  the  government  into  exe- 
cution by  condemning  the  surplus. 

To  which  it  was  replied  that  the  government  refused  to  renew  the 
license  of  August,  1812,  merely  in  consequence  of  a  general  change  of 
policy  with  respect  to  the  future  commercial  intercourse  with  the 
ports  of  France.  That  it  did  not  mean  to  interfere  with  what  was 
past,  but  to  refer  all  cases  of  existing  licenses  to  the  decision  of  the 
court ;  and  that,  with  reference  to  the  principle  of  former  decisions, 
the  claimant  who  had  used  every  degree  of  diligence  to  complete  the 
transaction  within  the  time  prescribed,  was  entitled  to  restitution. 
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Judgment. 
Sir  W.  Scott.  Where  the  party  has  used  his  best  endeavors  to 
fulfil  his  engagement,  and  has  been  prevented  by  the  violence  of  the 
enemy  from  finishing  the  transaction  in  due  time,  the  court  will  de- 
cree restitution,  though  the  government  may  have  refused  to  renew 
the  license.  The  refusal  of  the  government  to  grant  a  fresh  license 
appears  to  me  to  leave  the  principle,  upon  which  the  court  has  been 
in  the  habit  of  acting,  untouched ;  and,  as  the  delay  in  this  case  has 
been  occasioned  solely  by  the  restraint  imposed  by  the  hostile  govern- 
ment, I  shall  restore  the  property  to  the  claimant 


[•303]  *  Maria  Theresa,  Phillips. 

July  8,  1813. 

Alien  enemies  are  at  liberty  to  sne  in  the  conrts  of  this  country  for  wages  earned  by  them  ai 
mariners  on  a  Toyage  to  this  country  under  the  protection  of  a  license.^ 

This  was  a  suit  for  wages  brought  by  some  mariners  who  sailed 
on  board  this  American  vessel,  from  the  port  of  New  York,  under  an 
engagement  to  proceed  to  Gottenburg  and  back.  The  master,  how- 
ever, instead  of  going  to  Gottenburg,  according  to  the  agreement 
entered  into  with  his  men,  sailed  to  St.  Petersburg;  and  there  took 
a  new  cargo  on  board,  which  he  brought  to  the  port  of  London, 
under  the  protection  of  a  British  license.  Upon  their  arrival  in  this 
country,  the  seamen  demanded  their  wages,  and,  upon  the  refusal  of 
the  master  to  satisfy  their  demands,  the  ship  was  arrested. 

The  case  now  came  before  the  court  upon  a  motion  to  supersede 
the  warrant  of  arrest. 

In  support  of  the  motion  it  was  contended  that  the  voyage  was 
not  complete  till  the  return  of  the  ship  to  New  York,  and  conse- 
quently that  the  mariners  were  not  entitled  to  their  wages  till  their 
arrival  in  that  port ;  that,  being  alien  enemies,  they  could  not  sue  in 
the  courts  of  this  country. 

On  behalf  of  the  mariners  it  was  said,  that  the  voyage  from  St  Pe- 
tersburg to  the  port  of  London  had  nothing  to  do  with  the  original 
agreement  entered  into  at  New  York ;  and  that,  having  come  to  this 


^  [The  Frederick,  1  Dod.  266.] 
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country  under  the  protection  of  a  British  license,  the  character  of  an 
alien  enemy  was  pro  hdc  vice  discharged,  and  the  men  at  liberty  to 
recover  their  wages  by  the  assistance  of  a  British  court  of  justice. 

Judgment,  [  •304  ] 

Sir  W.  Scott.  This  ship  sailed  from  an  American  port 
with  an  understanding,  on  the  part  of  the  seamen,  that  they  were  to 
proceed  to  Gottenburg  and  back;  instead  of  that,  the  master  dis- 
charged his  cargo  at  St.  Petersburg,  and  entered  into  a  new  contract 
to  come  to  the  port  of  London,  under  license,  which  he  could  not  do 
consistently  with  the  laws  of  his  own  country.  I  think  this  conduct 
of  the  master  has  the  effect  of  dissolving  the  original  contract  under 
which  the  parties  sailed  from  New  York.  If  he  is  at  liberty  to  enter 
into  a  new  engagement,  it  would  be  very  unfair  to  bind  down  the 
men  to  the  terms  of  their  original  contract.  It  cannot  be  that  the 
men  should  be  fast  and  the  master  loose  at  the  same  instant.  Are 
the  men  bound  to  return  to  New  York  with  this  ship  ?  I  think,  cer- 
tainly not  Suppose  they  do  go  back,  how  are  they  to  obtain  their 
wages?  They  can  get  no  redress  from  an  American  court  of  justice; 
for  the  whole  transaction  is  illegal  by  the  laws  of  that  country.  If 
this  court  should  refuse  them  the  benefit  of  its  assistance,  the  men 
would  be  deprived  of  all  remedy;  I  shall,  therefore,  pronounce  for 
the  jurisdiction  of  the  court,  and  shall  compel  the  payment  of  their 
wages  to  the  seamen. 

Motion  to  supersede  the  warrant  of  arrest  refused. 


♦  The  Wohlforth,  Steenveld.  [  *  305  ] 

July  13,  1813. 

Where  the  original  cargo  has  been  spoiled  ky  unavoidable ,  accident,  the  protection  of  a 
license  is  not  forfeited  by  taking  in  a*ffesh  cargo  of  the  same  kind  after  the  time  for  which 
the  license  was  granted  had  expired. 

This  was  the  case  of  a  ship,  under  Prussian  colors,  laden  with  a 
cargo,  consisting  of  57,400  Edam  cheeses,  one  cask  of  drugs,  and  one 
chest  of  coral  beads.  There  was  a  license  on  board,  permitting  the 
vessel  to  import  from  Amsterdam  to  London  a  cargo  of  cheese, 
drugs,  &c.,  (even  if  enemy's  property,)  and  to  export  from  London  to 
Amsterdam  a  cargo  of  permitted  goods,  on  condition  that  the  cargo 
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SO  imported  should,  on  the  arrival  of  the  vessel  in  the  port  of  Lon- 
don, be  landed  and  placed  under  the  joint  locks  of  the  crown  and  of 
the  importer,  there  to  remain  at  the  expense  of  the  importers  unti 
they  have  loaded  and  exported,  in  the  same  vessel,  from  the  port  of 
London  to  Amsterdam,  a  cargo  of  goods  as  aforesaid  permitted  to  be 
exported,  to  the  value  of  not  less  than  10/.  sterling  for  every  ton 
burden,  according  to  the  admeasurement  of  the  vessel.  The  license, 
which  was  to  be  in  force  for  three  months,  was  dated  on  the  2d  ol 
December,  1812,  and  consequently  expired  on  the  2d  of  March,  1811 
The  capture  was  made  on  the  19th  of  June.  It  appeared,  from  the 
evidence  of  the  master,  &c.,  that  the  ship  sailed  from  Amsterdam  on 
the  26th  of  February,  and  that,  having  sustained  considerable 
damage,  she  was  compelled  to  put  into  Medemblick,  in  Holland ;  that 
the  cheese  was  totally  spoiled,  and  that  there  was  a  necessity  of  ub- 
loading  the  cargo,  both  on  account  of  its  damaged  state,  and  also  for 
the  purpose  of  repairing  the  ship.  After  the  repairs  were  completed, 
the  ship  was  arrested  for  the  expenses  incurred,  which  occasioned 

farther  delay ;  but  as  soon  as  the  ship  was  at  liberty  to  pro- 
[  *  306  ]  ceed,  she  *  sailed  with   a   new  cargo  of  cheeses,  of  the 

same  quantity  and  quality  with  those  originally  shipped. 
The  question  was,  whether  the  vessel  had  forfeited  the  protection 
of  the  license  by  taking  in  a  fresh  cargo  after  the  time  for  which 
it  was  granted  had  expired. 

Judgment. 

Sir  W.  Scott.  In  what  manner  the  insurers  might  decide  this 
question,  I  cannot  take  upon  myself  to  say.  Looking,  natoiallj 
enough,  to  their  own  interests,  they  might,  perhaps,  view  it  in  a 
very  different  light  from  that  in  which  the  court,  desirous  of  putting 
a  liberal  interpretation  on  the  intentions  of  government  and  the 
acts  of  individuals  under  those  intentions  as  expressed,  is  bound  to 
view  the  transaction.  It  does  not  appear  to  me  that  what  has  been 
done  in  this  case  amounts  to  a  violation  of  the  license. 

It  appears  that  the  ship,  having  taken  on  board  her  cargo,  consisting 
of  54,700  cheeses,  sailed  from  Amsterdam,  and  that  she  was  obliged  to 
put  into  Medemblick,  which  bears  the  same  relative  situation  to  Am- 
sterdam that  Gravesend  does  to  London.  At  Medemblick  it  was  neces- 
sary to  unlade  the  cargo  ;  and  the  cheese,  upon  unlivery,  was  found 
to  be  so  much  damaged,  that  it  was  not  fit  to  be  put  on  board  again. 
It  was,  therefore,  thought  advisable  to  sell  the  old  cargo,  and  purchase 
a  new  one,  of  the  same  description,  which  was  accordingly  done. 
Now,  this  circumstance  of  purchasing  a  cargo  of  precisely  the  same 
description,  does,  I  think,  distinguish  the  present  case  very  mateiiaDj 
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from  those  which  have  been  alluded  to,  in  which  the  original  trans- 
actions were  departed  from,  and  new  adventures  undertaken.     Here 
the  second  cargo  was  of  the  same  identical  nature  with  the  first,  cor- 
responding with  it  both  in  substance  and  quality.    It  does 
not  appear  that  *  there  was  time  to  have  obtained  a  fresh  [*  307  ] 
permission  from  the  British  government.     If  the  ship  had 
received  damage  after  her  arrival  in  the  Thames,  and  had  then  gone 
back  to  the  Texel  for  the  purpose  of  taking  a  fresh  cargo,  the  same 
indulgence  could  not  have  been  reasonably  expected ;  because  there 
the  parties  might  have  had  access  to  government,  and  might  have 
applied,  without  loss  of  time,  for  a  new  license.     The  case  is  very 
different,  where  the  ship  is  in  a  distant  port,  and  where  the  foreign 
shippers  are  acting  for  persons  in  this  country  without  the  ready 
means  of  communication  with  their  principals.     What  more   advis- 
able method  could  the  parties  have  adopted  under  the  circumstances 
stated  ?     "Was  the  license  to  be  rendered  abortive  ?     Was  the  ship 
to  come  in  ballast  ?     That  would  not  have  been  permitted.     If  the 
cheeses  originally  put  on  board  had  been  brought  hither,  they  must, 
under  the  terms  of  the  license,  have  been  put  into  government  ware- 
houses, and  there  kept  as  a  security  till  a  return  cargo  had  been  ex- 
ported.    But  what  would  have  been  the  value  of  the  security  if  the 
cheeses  were  of  no  value  ?     I  cannot  think  there  has  been  such  a 
departure  from  the  license  as  to  deprive  the  parties  of  all  protection 
under  it.     The  case  would  have  been  widely  different,  if  goods  of  a 
different   description   had  been  .taken  instead  of  the  former  cargo. 
Here  the  original  purpose  was  pursued.     No  new  speculation  was 
originated,  nor  any  change,  except  such  as  was  produced  by  time  and 
unavoidable  accidents.     I  am  of  opinion,  therefore,  that  I  do  not  go 
beyond  a  just  and  fair  interpretation  of  the  license,  in  saying  that 
the  transaction  comes  within  the  latitude  that  ought  to  be  allowed. 
Ship  and  cargo  restored. 


[•308] 
•  The  Louise  Charlotte  de  Guldeneroni,  Hansen. 

November  4,  1813. 

ho  fraudulent  alteration  of  a  license  destroys  its  validity,  even  -where  the  person  claiming 

protection  under  it  is  innocent  of  the  fraud. 

This    was  the  case  of  a  ship,  under  Danish  colors,  laden  with  a 
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cargo  of  corn,  and  taken  in  the  prosecution  for  a  voyage  firom 
Aarhuus  with  an  asserted  destination  to  the  port  of  Newcastle.  A 
claim  was  given  for  the  ship  and  cargo,  as  protected  by  a  license, 
which  purported  to  be  dated  on  the  8th  of  October,  1812 ;  but,  from 
an  affidavit  brought  in  on  the  part  of  the  captor,  it  appeared  that  the 
license,  upon  which  the  claimant  relied  for  protection,  had  bcea 
granted  by  the  privy  council  on  the  8th  of  September,  and  not  on  the 
8th  of  October.  In  consequence  of  this  affidavit,  the  judge  assigned 
the  claimant  to  exhibit  farther  proof  as  to  the  destination  of  the 
cargo,  and  to  account  for  the  alteration  appearing  to  have  been  made 
in  the  date  of  the  license.  An  affidavit  made  by  the  Banish  shipper 
was  now  offered,  in  which  it  was  stated  that  he  purchased  the  license 
at  Copenhagen,  in  the  presence  of  two  merchants,  and  that,  if  any 
alteration  had  been  made  in  the  license,  it  was  so  done  before  i: 
came  into  his  possession ;  that  he  was  totally  ignorant  of  any  sack 
alteration,  and  that  he  had  paid  a  high  price  for  the  license,  conceiv- 
ing that  it  was  in  all  respects  complete  and  regular.  This  statement 
was  corroborated  by  the  evidence  of  the  two  merchants  who  were 
asserted  to  have  been  present  when  the  license  was  purchased. 

Judgment. 

Sir   W.    Scott.      In    this    case   two   demands   were    made  bv 
the  court  on  a  former  day ;  first,  the  production  of  a  letter 
[  *  309  ]  *  asserted  to  have  been  written  by  Messrs.   Armstrong  i 
Co. ;  and,  secondly,  an  explanation  with  respect  to  the  fal- 
sification of  the  license,  which  purports  to  be  dated  on  the  8th  of 
October ;  on  which  day  it  appears  that  no  such  license  was  issued 
though  there  was  a  license  to  the  same  effect  granted  on  the  8tfa  of 
September. 

With  respect  to  the  letter,  and  its  non-arrival,  no  satisfactory  ex- 
planation has  been  afforded  to  the  court ;  but  it  may  be,  that  it  has 
miscarried,  in  consequence  of  the  difficulties  to  which  all  foreign  cor- 
respondence is  now  exposed.  I  shall,  therefore,  not  lay  any  grea: 
stress  upon  the  deficiency  of  the  case  in  this  respect 

The  other  objection  is  of  greater  weight,  and  is  entitled  to  the  mosi 
serious  consideration  of  the  court.  It  appears  very  certain  that  the 
date  of  the  license  under  which  the  present  claim  is  made,  has  bcea 
altered,  and  consequently  that  the  license  itself  must  become  a  mere 
nullity.  It  is  said,  however,  that  although  there  may  have  been  a 
fraudulent  alteration  in  the  date  of  the  license;  yet  the  prcse:Sl 
holders,  who  were  entirely  ignorant  of  that  alteration,  and  who  pm^ 
chased  the  license  at  a  large  price  in  the  market  overt,  ought  not  to 
be  the  sufferers.     But  there  are  many  cases  in  which  it  is  unavoid- 
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able  that  an  innocent  man  should  suffer  for  the  fraud  of  others.     If  I 
take  adulterated  money/  it  is  every  day's  experience  that  I  suffer 
for  it  by  loss,  though  no  party  to  the  fraud.     In  the  present  case, 
I  profess  that  I   do  not  see   how  it  is  possible  to   produce   suffi- 
cient evidence    to   satisfy   the   court  that  the  individuals    claim- 
ing the   benefit  of  the   license  for  th^  protection  of  their 
property,  were  not  themselves  guilty,  *  or,  at  least,  cogniz-  [  *  310  ] 
ant  of  the  fraud  which  has  been   committed.     Where   a 
license,  admitted  ^to  be  adulterated,  is  relied  upon,  the  denial  of  the 
party  himself,  even  upon  oath,  cannot  be  deemed  sufficient  to  exone- 
rate hiiti  from  the  responsibility  to  which  he  is  liable,  so  far  as  the 
validity  of  that  license  for  any  beneficial  purpose  is  concerned.     It  is 
said  that  the  court  might,  in  this  case,  be  furnished  not  only  with 
the  affidavit  of  the  party  himself  denying  all  knowledge  of  the  altera- 
tion that  has  been  made,  but  likewise  with  the  evidence  of  two  disin- 
terested persons,  who  were  present  when  the  license  was  purchased 
in  its  present  state  for  a  valuable  consideration.     But  I  do  not  think 
that  this  would  be  sufficient  to  remove  the  difficulty.     The  whole 
transaction  of  the  purchase  and  sale  might  be  merely  ostensible,  and 
have  been  arranged  beforehand  between  the  pretended  buyer  and 
seller.    There  is  hardly  any  evidence  that  would  satisfy  the  court, 
that  the  alteration  of  the  date  might  not  be  the  act  of  the  party  him- 
self, by  whom  the  benefit  of  the  license  is   claimed;  and,  though 
it    is   not   at  all  necessary  for  me  to  infer  fraud  against  the   party 
now    before   the  court,  I  must,  for  the   sake  of  guarding   against 
fraudulent  acts  of  this  kind,  adhere  to  the  general  rule,  that  the  party 
claiming  the  benefit  of  a  license  must  show  a  license  unimpeached. 
Take  the  facts,  however,  to  be  proved  as  stated,  that  the  matter 
passed  in  the  presence  of  others,  and  that  a  bond  fide  purchase  was 
niade.     The  party  would  in  that  case  be  entitled  to  his  remedy 
agfainst  the  person  from  whom  he  purchased.     If  any  other  rule  than 
that  which  I  have  laid  down  were  permitted  to  prevail,  the  conse- 
quence 'would  be,  that  a  door  would  be  opened  to  the  indefinite  ex- 
tension of  licenses ;  for  they  might  then  be  prolonged  at  will 
not  *  only  by  the  hostile  government  itself,  but  by  every  [  *  311  ] 
person   resident  in  the  enemy's  country.     The  present  case 
may  be    one  of  great  hardship  upon  an  innocent  individual ;  but  I 
cannot  take  upon  myself  to  say  that  a  license  which  has  been  vitiated 
in   so   material  a  point  can  be  deemed  valid ;  and  I,  therefore,  feel 
niyself  under  the  necessity  of  pronouncing  a  sentence  of  condemna- 
tion. 


vol*.  I-  —  ^^^• 
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George  the  Third,  Scott 

November  12, 1813. 


Foreigners  hired  to  take  care  of  a  cargo  of  mules,  on  board  a  British  ship,  are  not  to  k 
deemed  port  of  the  crew  within  the  provisions  of  the  navigation  laws,  requiring  Biitisb 
ships  to  be  manned  by  a  certain  proportion  of  British  seamen. 


This  vessel  sailed  from  the  port  of  Falmouth,  in  Jamaica,  on 
13th  of  January,  1811,  bound  to  Puerto  Cavallo,  on  the  Spanish 
Main,  where  she  arrived  and  took  on  board  a  cargo  of  mules. 
with  which  she  returned  to  Montego  Bay,  and  was  there  seized  by 
the  collector  of  his  Majesty's  customs. 

On  the  27th  of  April  a  Ubel  was  filed  in  the  Vice- Admiralty  Conrt 
of  Jamaica,  pleading  the  several  navigation  acts,  from  the  12  Car. 
XL  c.  18,  to  the  43  Geo.  III.  c.  64,  inclusive,  and  alleging  that  more 
than  three  fourths  of  the  crew  by  which  the  ship  was  navigated  wm 
foreign  seamen,  contrary  to  the  form  of  the  statutes,  &c. 

On  the  24th  of  May  a  claim  was  giv^n  on  behalf  of  British  mer- 
chants. 

On  the  return  of  the  ship  to  Montego  Bay  there  were  forty-two 
persons  on  board ;  thirty  mariners,  besides  the  master  and  eleren 
foreign  muleteers,  who  were  shipped  with  the  cargo  at  Puerto  Ca- 
vallo.    Six  of  the  seamen,  including  the  master,  were  clearly  Britisli 
subjects ;  two  others  of  them  were  of  rather  doubtful  na- 
[  *  312  ]  tional  character,  and  *  the  rest  were  admitted  to  be  foreign- 
ers.    It  appeared  that  two  other  British  seamen,  who  com- 
posed a  part  of  the  original  crew,  had  been  impressed  out  of  the  ship 
after  the  voyage  had  commenced. 

A  sentence  of  condemnation  was  passed  in  the  court  below,  from 
which  the  present  appeal  was  prosecuted. 

Judgment. 
Sir  W.  Scott.  I  cannot  feel  myself  disposed  to  concur  in  the 
sentence  of  condemnation  which  has  been  passed  on  this  ship,  as 
not  having  had  a  sufficient  number  of  British  seamen  on  board.  By 
the  navigation  laws  of  this  kingdom,  which  were  passed  in  the  reign 
of  Charles  the  Second,  it  is,  amongst  other  regulations,  provided  that 
British  ships  should  be  manned  by  a  very  large  proportion  of  Britbb 
seamen.  In  time  of  war,  however,  it  has  been  found  necessary  that 
the  system  should  be  in  some  measure  departed  from,  because  it 
then  becomes  necessary  that  British  seamen  should  be  employed  iB 
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the  king's  service  against  the  enemies  of  the  country;  and,  ^hen 
this  state  of  things  takds  place,  the  commercial  navigation  of  the 
country  must  be  in  part  committed  to  the  agency  of  foreign  seamen. 
The  strictness  of  the  original  law  has,  therefore,  been  occasionally 
relaxed,  and  the  rule  with  respect  to  the  number  of  British  seamen 
has  been  modified  at  different  times,  according  to  the  different  exi- 
gences of  the  public  service ;  the  last  statute  which  was  passed  rela- 
tive to  this  subject  requiring  only  one  fourth  of  the  crew  to  be  British 
seamen. 

The  question  is,  whether  the  crew  on  board  this  vessel  is  suffi- 
ciently British  to  satisfy  the  demands  of  this  act  of  parliament ;  and 
I  am  clearly  of  opinion  that  it  is.     The  cargo  consisted  of 
343  mules,  and  it  *  appears  that  a  number  of  persons  were  [  *  313  ] 
put  on  board  the  ship  for  the  purpose  of  taking  t;are  of 
them,  as  it  is  quite  necessary  there  should  be,  the  mariners  them- 
selves being  wholly  unfit  for  such  a  service.     It  is  necessary  that  the 
persons  employed  to  take  care  of  the  mules  should  be  used  to  the 
care  of  such  animals,  and  I  must  suppose  that  it  is  usual  to  employ 
for  this  purpose  persons  who  have  likewise  some  little  experience  of 
the  sea ;  because,  if  they  were  wholly  unaccustomed  to  that  element, 
they  might  probably,  firom  the  infirmity  to  which  landsmen  are  sub- 
ject in  such  a  situation,  be  incapacitated  from  attending  to  the  busi- 
ness for  which  they  were  engaged.     In  like  manner,  I  presume,  that 
persons  not  whoUy  unused  to  the  sea  are  employed  in  the  care  of 
race-horses,  which  are  frequently  exported  from  this  country  to  the 
West  Indies.    It  is  true  that  the  persons  engaged  in  the  care  of  these 
mules  are  called  mariners ;  but  the  meaning  of  that  term,  as  it  is 
here  used,  is,  I  presume,  that  they  are  persons  not  wholly  unaccus- 
tomed to  sea  voyages.     They  may,  I  think,  be  considered  as  a  sort 
of  marine  grooms.     They  were  engaged  for  the  care  of  the  mules 
onljj  the  crew  being  of  themselves  competetent  to  manage  the  busi- 
ness of  the  ship  without  their  assistance  ;  and  it  is  not  the  mere  act 
of  now  and  then  pulling  a  rope,  or  assisting  in  a  way  that  any  other 
man  of  sufiicient  strength  and  activity  might  do,  that  will  alter  the 
character  of  these  persons,  and  occasion  them  to  be  considered  as 
belonging  to  a  different  class  from  that  in  which  they  would  other- 
wise be  ranked.     To  say  that  men  of  this  description  are  not  to  be 
taken  on  board  a  British  ship,  would  be,  in  effect,  to  say  that  a  cargo 
of  this  kind  should  not  be  at  all^carried ;  for  the  safe  con- 
veyance of  it  would  be  almost  impossible  without  *  such  [  *  314  ] 
assistance.     Any  attempt  to  evade  the  statute  would  cer- 
tainly require  to  be  most  strictly  watched ;  but  I  see  nothing  of  that 
sort  in  the  present  case,  nor  is  there  any  reason  to  suspect  that  there 
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has  been  a  confusion  of  offices  fraudulently  contrived,  for  the  purpose 
of  eluding  the  provisions  of  the  act  of  parliament. 

Having  then  disposed  of  this  part  of  the  case,  I  proceed  to  see  how 
it  stands  in  other  respects ;  and  I  must  say  that  there  appears  to 
have  been  a  sufficient,  or  rather  a  more  than  sufficient,  number  of 
British  seamen,  than  is  required  by  the  law  as  it  now  stands.  The 
only  doubt  that  can  be  raised  arises  upon  the  paper  which  is  called 
the  muster-roll.  Respecting  this  paper,  a  very  different  history  L 
given  by  the  witnesses  on  one  side  and  on  the  other.  The  custom* 
house  officer  says  the  mate  gave  it  to  him ;  but  the  account  giyen 
by  the  mate  himself  is  very  different.  He  says  the  custom-hou8c 
officer  produced  it  to  him  for  his  signature ;  but  as  to  the  manner  in 
which  he  got  it,  or  whence  it  came,  he  professes  an  entire  ignorance. 
There  is,  certainly,  some  confusion  with  respect  to  this  paper,  which 
does  not  appear  to  be  entitled  to  much  credit ;  for  it  states  facts 
which  are  perfectly  unfounded,  and  which  must  have  been  known  so 
to  be  by  the  mate  at  the  time  when  he  signed  it.  It  contains  the 
name  of  a  man  who  was  not  on  board  the  ship  when  it  sailed,  and 
alfogether  omits  the  names  of  two  others  who  were  on  board  It 
is  a  paper,  therefore,  so  manifestly  untrue,  that  it  betrays  itself  by 
its  own  vices,  and  would  certainly  not  have  been  signed  by  the  mate 
if  he  had  been  allowed  the  necessary  time  for  the  examination  of  its 
contents. 

Then  how  stands  the  case  upon  the  parol  evidence! 
[•315]  Why  the  custom-house  officers  say,  that  upon  the 'men 
being  mustered  only  six  of  them  declared  themselves  to  be 
English,  and  that  the  others  said  they  were  foreigners.  One  of  the 
witnesses  states  that  the  men  were  warned  that  the  persons  examio' 
ing  them  were  not  impress-officers ;  but  the  seamen  might,  perhaps, 
still  suspect  the  fact  to  be  otherwise,  and  might,  for  the  moment, 
think.it  prudent  to  disavow  their  country.  Can  I  put  such  declara- 
tions, made  under  such  impressions,  against  evidence  given  npM 
oath,  and  containing  a  detailed  account  of  their  families  and  domi- 
cils  ?  With  respect  to  the  two  men  who  were  impressed  into  the 
king's  service,  they  come  clearly  within  the  exception  of  the  statute. 
Being  called  into  the  military  service  of  their  country,  and  removed 
by  the  mere  casualties  of  the  war,  their  absence  is  sufficiently  accounted 
for.  It  appears  that  all  due  diligence  was  used  to  procure  a  soffi- 
cient  number  of  British  seamen ;  and  though  some  of  those  who 
were  at  first  taken  on  board  were  afterwards  removed  by  civil  pro- 
cess, yet  there  were  ten  left,  who  are,  I  think,  fairly  to  be  considered 
as  British  subjects,  at  least  to  the  extent  of  exonerating  this  vessel 
from  for-feiture.     I  shall,  therefore,  reverse  the  sentence  pronounced 
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by  the  court  below ;  Jput  I  shall,  under  the  particular  circumstances  of 
the  case,  allow  the  seizor  the  costs  of  the  appeal. 


*  Freundschaft,  Kock.  [  'SIG  ] 

November  12, 1813. 

The  expiration  of  the  license  will  not  justify  the  captnre  of  a  ship  on  her  return  yoyage,  after 

a  delivery  of  her  cargo  in  a  British  port. 

This  was  the  case  of  a  Danish  vessel,  captured  in  the  North  Sea, 
on  the  22d  of  May,  1813,  having  previously  delivered  a  cargo  of 
corn  in  London,  under  the  protection  of  a  British  license.  The 
license  had  expired  on  the  fourth  day  of  the  preceding  month  of 
December ;  and  as  no  objection  was  now  made  to  the  restitution  bf 
the  ship,  the  only  question  for  the  decision  of  the  court  was,  whether 
the  captors  were  entitled  to  the  allowance  of  their  expenses. 

For  the  captors,  the  King's  Advocate  and  Adams  contended  — 
That  the  capture  was  justified  by  the  expiration  of  the  license,  and 
the  negligence  of  the  claim^ints  in  not  using  due  diligence  to  bring 
the  cargo  to  Great  Britain  within  the  time  prescribed. 

For  the  claimants,  it  was  said  —  That  when  the  ship  had  fulfilled 
her  engagement,  by  bringing  her  cargo  to  the  port  of  destination,  the 
expiration  of  the  license  was  immaterial,  and  that  the  return  voyage 
ought  not  to  have  been  interrupted;  that  the  documents  on  board 
made  it  clear  that  the  ship  had  come  to  this  country  under  the  pro- 
tection of  a  license,  and  that  there  was  not  the  slightest  ground  for 
the  capture. 

Court.     Being  of  opinion  that  the  capture  ought  not  to  have  been 
made,  I  shall  certainly  not  allow  the  captors  their  expenses.    All  that 
I  have  heard  urged  in  the  way  of  justification  is,  that  there  had  been 
delay  in  carrying  the  transaction  into  effect     The  time  which  had 
been  lost  appears  to  me  to  be  sufficiently  accounted  for ; 
but,  supposing  there  had  been  any  improper  *  delay  in  the  [  *  317  ] 
earlier  part  of  the  voyage,  I  am  of  opinion  that  the  fault 
was  effectually  purged  by  the  arrival  of  the  ship  and  the  delivery  of 

18  • 
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a  cargo  in  a  port  of  this  country.     If  persons  \will  lay  their  hands  on 
a  vessel  so  circumstanced,  I  shall  certainly  not  indemnify  them. 
Captors'  expenses  refused. 


Louisa,  Higginbotham. 

November  12,  1813. 

Civil  salvage  is  due  to  a  king's  ship  for  services  rendered  to  a  vessel  in  distress,  in  addltioi 

to  military  salvage  for  recapture  from  the  enemy. 

This  ship  and  cargo,  bound  on  a  voyage  from  Quebec  to  the  island 
of  Madeira,  were' captured  on  the  15th  of. December,  1812,  by  the 
American  privateer  Decatur,  and  recaptured  on  the  11th  of  Jannarr, 
1813,  by  his  Majesty's  ship  Andromache.  At  the  time  of  the  recap- 
ture, the  ship  was  in  a  distressed  condition,  with  her  main-topmast 
and  main-foremast  gone  ;  the  former  having  been  carried  away  in  a 
gale  of  wind.  A  jury  main  and  fore-topmast  were  put  up  with  span 
sent  from  onboard  The  Andromache,  and  the  vessel  was  taken  in  tow 
for  several  days.  A  prize-master  was  afterwards  put 'on  board,  with 
orders  to  proceed  to  the  first  port  in  England ;  but  the  ship  having 
twenty-four  inches  of  water  in  the  hold,  and  the  crew  being  exhausted, 
it  was  found  impossible  to  reach  an  English  port.  The  vessel  was, 
therefore,  taken  into  Corunna,  where  the  cargo  was  disposed  of,  under 
the  authority  of  the  British  vice-consul. 

Judgment. 

Sir  William  Scott.  The  first  question  to  be  disposed 
[  •SIS  ]  of  in  this  case  is,  whether  civil  salvage  is  to  be  given  'to 
the  king's  ship,  in  addition  to  the  military  salvage,  to  which 
she  is  entitled  under  the  statute.  The  act  of  parliament,  contemplat- 
ing military  salvage  only,  gives  to  the  recaptors  the  same  rate  of 
reward,  whether  the  service  has  been  easily  effected  or  not,  whether 
the  enemy  abandoned  the  property  without  a  contest,  or  whether  the 
recapture  of  it  was  attended  with  danger,  or  even  with  the  loss  of  part 
of  the  crew.  It  may,  however,  happen  that  a  ship  may  be  rescued 
not  only  from  the  hands  of  the  enemy,  but  likewise  from  the  dangers 
of  the  sea,  and  thus  a  civil  may  be  combined  with  a  military  salvage. 
Under  such  circumstances,  more  particularly  in  cases  where,  suppos- 
ing no  military  salvage  to  be  due,  a  claim  for  civil  salvage  aJooe 
might,  with  justice,  have  been  made,  the  court  has  thought  itself  at 
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liberty  to  go  beyond  the  proportion  limited  by  the  act  of  parliament, 
and  to  give  an  additional  reward  to  the  salvors  as  for  a  separate  ser- 
vice. 

Upon  the  present  occasion  I  have  to  regret  that  the  circumstances 
of  the  case  are  very  imperfectly  brought  to  the  notice  of  the  court. 
From  the  evidence  which  is  furnished,  it  is  not  very  apparent  what  is 
the  exact  amount  of  the  service  which  has  been  performed ;  but  it  does, 
I  think,  sufficiently  appear  that  the  ship  was  in  a  very  distressed  con- 
dition ;  that  her  mainmast  and  fore-topmast  were  gone ;  and  that 
there  was  a  contribution  of  assistance  from  the  king's  ship,  which 
occasioned  the  preservation  of  the  vessel.     The  ship  must  be  taken 
to  have  been  in  a  state  of  considerable  danger  from  her  own  condi- 
tion ;  and,  though  it  is  certainly  the  duty  of  king's  ships  to  afford 
assistance  to  all  his  Majesty's  subjects  whom  they  may  meet  with  in 
distress,  yet  I  do  not  know  that  it  is  incumbent  upon  them, 
at  the  hazard,  perhaps,  of  their  lives,  and  without  *  any  pros-  [  *  319  ] 
pect  of  reward,  to  take  charge  of  a  ship  in  a  sinking  state. 
Any  hesitation  in  affording  assistance  might  be  of  dangerous  conse- 
quence to  the  property  of  persons  so  circumstanced  ;  and  it  is,  there- 
fore, proper,  for  the  encouragement  of  prompt  and  signal  exertions, 
on  the  part  of  the  king's  officers  and  men,  to  hold  out  to  them  the 
prospect  of  reward.     It  appears  that,  subsequent  to  the  recapture 
from  the  enemy,  the  ship,  being  in  danger,  was  taken  in  tow  for  seve- 
ral days  by  The  Andromache,  and  that  a  prize-master  was  then  put 
on  board,  and,  as  I  presume,  some  other  men,  in  order  to  make  up  a 
competent  crew,  who  assisted  in  navigating  the  ship  into  port.     The 
captain  of  a  man-of-war  is  not  bound  to  put  himself  or  his  men  in 
danger  to  preserve  a  merchant  ship  from  sinking ;  and  I  do  not  know 
that  he  is  bound  to  take  her  in  tow.     He  did  so,  in  this  instance,  for 
as  long  a  time  as  any  assistance  of  that  kind  was  required ;  and, 
although  the  service  which  has  been  performed  is  not  of  the  highest 
degree  of  merit,  it  is  not  to  be  too  lightly  estimated.    Upon  the  whole, 
I  shall  allow  one  sixth  part  of  the  value  of  this  ship  and  cargo  to  the 
salvors,  considering  that  the  proportion  beyond  that  to  which  they 
would  have  been  entitled  under  the  act  of  parliament  is  justly  due  to 
them,  as  a  remuneration  for  their  services  in  preserving  the  property 
from  the  perils  of  the  sea. 

With  respect  to  freight,  I  am  of  opinion,  as  well  upon  the  equity 
>f  the  case  as  upon  the^  authority  which  has  been  cited,  that  none  is 
lue,  the  voyage  having  been  totally  defeated  by  the  sale  of  the  goods 
it  Comnna. 


^  Hunter  against  Frinsep  and  others,  10  East,  878. 
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[  •  320  ]  /  The  Swift,  Begbie. 

*     November  26, 1818. 

The  navigation  laws  are  not  binding  npon  the  king  so  as  to  prevent  the  conveyance  of  peb- 

lie  stores  from  one  colony  to  anodier. 

This  vessel,  under  British  colors,  arrived  at  the  Bay  of  Hondmas 
on  the  29th  of  July,  1810,  and  having  discharged  her  cargo,  which 
consisted  partly  of  government  stores,  was  there  chartered  by  Mr. 
Edwards,  the  assistant  commissary,  to  take  back  from  Honduras  to 
Jamaica  the  present  cargo,  consisting  of  one  hundred  India  half  pun- 
cheons of  beef,  seventy-one  India  half  puncheons,  and  fifty-one  tierces 
of  pork,  sixty-seven  barrels  of  peas,  and  twenty-one  barrels  of  flonr, 
for  the  use  of  his  Majesty's  forces  at  Jamaica.    The  above-mentioDed 
provisions  had  been  originally  sent  from  Great  Britain  to  the  Bay  of 
Honduras,  for  the  use  of  the  troops  there  stationed ;  but,  being  more 
than  were  necessary  for  their  use,  and  being  likely  to  perish  before 
they  could  be  wanted  for  consumption,  it  was  thought  advisable  to 
send  them  on  to  Jamaica.     The  ship  sailed  pursuant  to  the  charter- 
party,  and  arrived  in  the  harbor  of  Kingston  on  the  8th  of  October, 
when  she  was  seized  by  the  waiter  and  searcher  of  his  Majesty's  cus- 
toms for  that  port,  and  waS  proceeded  against  in  the  Vice- Admiralty 
Court,  as  a  forfeiture,  under  the  statute  15  Car.  II.  c.  7,  entitled,  ''Ad 
Act  for  the  Encouragement  of  Trade ; "  by  which  statute  it  is  enacted, 
(s.  6,)  "  That  from  and  after  the  five  and  twentieth  day  of  March, 
1664,  no  commodity  of  the  growth,  production,  or  manufacture  of 
Europe,  shall  be  imported  into  any  land,  island,  plantation,  colonj, 
territory,  or  place,  to  his  Majesty  belonging,  or  which  shall  hereaftcj 
belong  unto,  or  be  in  the  possession  of  his  Majesty,  his  heiis^ 
[  *321  ]  and  successors,  in  Asia,  Africa,  or  America,  but  what  *  shall 
be  bond  fide  and  w^ithout  fraud  laden  and  shipped  in  Bog- 
land,  Wales,  or  the  town  of  Berwick-upon-Tweed,  &c.,  &c.,  and^nrhidi 
shall  be  carried  directly  thence  to  the  said  lands,  islands,  plantatioDSr 
colonies,  terrritories  or  places,  and  from  no  other  place  or  places  \^hat- 
soever,  any  law,  statute,  or  usage,  to  the  contrary  notwithstanding; 
under  the  penalty  of  the  loss  of  all  such  commodities  of  the  growth, 
production,  or  manufacture  of  Europe,  as  shall  be  imported  iato  anj 
of  them  from  any  other  place  whatsoever,  by  land  or  water ;   and  if 
by  Water,  of  the  ship  or  vessel  also  in  which  they  were  imported,  with 
all  her  guns,  tackle,  furniture,  ammunition,  and  apparel ;  one  third 
part  to  his  Majesty,  his  heirs,  and  successors ;  one  third  part  to  the 
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governor  of  such  land,  &c.,  into  which  such  goods  were  imported,  if 
the  said  ship,  vessel,  or  goods,  be  there  seized  or  informed  against, 
and  sued  for;  or  otherwise,  that  third  part  also  to  his  Majesty,  his 
heirs,  and  successors  ;  and  the  other  third  part  to  him  or  them  who 
shall  seize,  inform,  or  sue  fdr  the  same,  &c." 

The  ship  was  claimed  by  Gatty,  of  Jamaica,  as  the  property  of 
himself  and  another  British  merchant ;  a  claim  was  likewise  given 
for  the  cargo  by  the  acting  deputy  commissary-general,  at  Kingston, 
as  the  property  of  his  Majesty. 

The  cause  came  on  for  hearing  in  the  Vice-Admiraty  Court  at 
Jamaica,  when  the  judge  condemned  the  ship  and  cargo. 

From  this  sentence  the  present  appeal  was  prosecuted. 

Swabey  and  Lushington^  on  behalf  of  the  seizor,  objected 
that  the  sentence,  with  respect  to  the  ship,  had  *  not  been  [  *  322  ] 
duly  appealed  from ;  that  the  owner  of  the  ship,  for  whom 
a  separate  claim  was  given  in  the  court  below,  had  acquiesced  in  the 
sentence ;  and  that  the  crown  having,  in  the  first  instance,  claimed 
the  cargo  only,  had  no  right  to  prosecute  an  appeal  for  the  ship  and 
cargo. 

The  King^s  Advocate  stated,  that  the  inhibition  applied  both  to  the 
ship  and  cargo. 

The  court  overruled  the  objection. 

For  the  respondents,  Bwahey  and  Lushington  then  contended  — 
That  the  navigation  laws,  which  prohibit  the  transportation  of  goods, 
the  growth  and  produce  of  Europe,  from  one  colony  in  America  to" 
another,  were  as  binding  upon  the  king  as  upon  any  of  his  subjects. 
That  all  acts,  made  for  the  public  good,  include  and  bind  the  king, 
though  not  particularly  named  therein.  Adlington  v.  Cann  &  Ad- 
drews,  (3d  Atkins,  141) ;  Rex  v.  Lady  Portington,  (1st  Salkeld,  162) ; 
1st  Blacks.  Com.  262 ;  5  Co.  14 ;  Bacon's  Abr.  vol.  v.  659,  tit.  Prero- 
gative, and  the  cases  there  cited.  That  the  statutes  for  the  encou- 
ragement of  trade  and  navigation  are  for  the  public  good,  and,  there- 
fore, binding  upon  the  king.  That  the  king  can  only  dispense  with 
statutes  which  regard  his  own  personal  benefit,  and  not  those  which 
relate  to  the  public  weal ;  and  that  he  has  no  power  to  remit  penal- 
ties where  the  party  suing  is  entitled  to  a  share  of  them.  That  even 
if  the  crown  possessed  the  right  of  dispensing  with  these  statutes,  its 
power  had  not  been  properly  delegated  in  this  instance,  in  which  the 
offence  proceeded  from  the  unauthorized  act  of  an  inferior  officer. 
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That  a  right  in  the  king  to  dispense,  either  per  se  or  by  delegation, 

with  statutes  of  this  kind,  might  be  liable  to  great  abuse; 

[  *  323  ]  and  that  the  whole  benefit  of  the  navigation  •laws  might  be 

lost,  particularly  if  it  was  held  that  every  subordinate  officer 

was  invested  with  a  dispensing  power.     Upon  these  grounds  it  »is 

submitted,  that  the  conveyance  of  stores  from  one  colony  to  anotha 

was  contrary  to  the  provisipns  of  the  navigation  laws;  and,  tosn|> 

port  this  interpretation,  great  reliance  was  placed  on  the  case  of  F» 

ter,  qui  tam^  v.  Henries  and  others,^  before  the  Court  of  Excheqaa 


1  The  following  is  a  copy  of  the  short-hand  writer's  note  of  the  sunmungnpoafc 
trial  of  this  cause  before  a  special  jury  in  the  Court  of  Exchequer,  24th  June,  KSi 

Lord  Chief  Baron  Skynner, 

Gentlemen  of  the  jury,  —  This  is  an  information  which  b  brought  for  the  pmp«rf 
condemning  some  foreign  brandy  which  is  charged  to  have  been  imported  in  a  tokI 
called  The  Johanna  Maria,  from  parts  beyond  the  seas;  the  ship  so  importing  at  tk 
time  of  the  importation  not  belonging  to  the  people  of  this  country  as  the  tree  o««b 
and  proprietors  thereof,  and  the  master  and  three  fourths  of  the  mariners  notbei^ 
British,  or  being  a  ship  or  vessel  not  built  in  the  country  or  place  of  which  the  gwA 
were  the  growth,  production,  or  manufacture. 

Gentlemen,  this  act,  which  is  called  the  Act  of  Navigation,  was  made  for  t}iee]Ka& 
ragement  of  our  own  seamen  and  shipping;  the  question  is,  whether  this  bnndT is 
imported  in  such  a  ship  as  to  cause  a  forfeiture  or  not  It  is  necessary  I  shooMtil 
you,  that  bringing  goods  into  port  with  an  intent  to  land  them  constitutes  an  import- 
tion,  though  they  should  be  seized  before  they  are  actually  landed.  I  take  that  to  be 
the  true  definition  upon  this  case  of  an  importation.  Gentlemen,  according  to  tk£ 
direction  of  mine,  you  will  be  pleased  to  attend  to  and  consider  the  evidenw  ^ 
has  been  given. 

On  the  part  of  the  prosecution,  the  first  witness  called  is  Thomas  Duke.  H«sys 
that  this  ship  came  into  the  harbor  of  Cowes  upon  Saturday,  the  7th  of  April  l'^*- 
that  ho  went  on  board  her  the  next  morning,  which  was  Sunday;  that  she  vastlie<>> 
the  road  of  Cowes,  and  within  the  port ;  that  the  master  was  gone  on  shore,  the  tsk 
who  had  the  care  and  command  of  her  was  then  in  the  ship.  He  said  she  cameu^ 
Bordeaux  with  brandy,  and  was  bound  to  Cowes  harbor,  to  Air.  Mackenzie,  vbolh^ 
at  Cowes,  with  this  cargo ;  he  said,  the  ship  was  a  Prussian  or  Russian. 

This  witness  said,  upon  his  cross-examination,  that  he  saw  the  master  the  nextBA>' 
ing,  and  that  the  master  told  him  he  was  bound  to  Mr.  Mackenzie;  that  three  or  ini 
days  after  he  asked  him  why  he  did  not  go  into  harbor,  and  the  answer  tJie  d&^ 
gave  him  was,  that  he  waited  for  a  letter  from  Ostend  for  orders.  On  the  Saoinltf 
following  he  told  him  he  was  bound  to  Portsmouth  for  government ;  this  was  die  ^ 
before  she  went  into  Portsmouth  harbor ;  there  was  ho  reason,  he  says,  why  she  nip 
not  have  gone  to  Ostend  or  Altona,  as  the  winds  were  favorable.  She  vent  in  <»<*• 
15th,  and  was  seized  in  the  harbor  on  the  25th ;  she  came  into  harbor  in  the  middle  v 
the  day,  and  she  had  two  officers  on  board. 

The  next  witness  is  William  Dranc,  who  says  he  is  an  ofiicer  of  the  custoDS  ^ 
tioned  at  Portsmouth ;  that  this  ship  came  into  the  harbor  on  the  15th  of  April;" 
says  he  was  put  on  board  her,  and  that  the  master  told  him  his  cargo  was  for  go^^ 
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•  -where  brandies  imported  from  France  for  the  use  of  the  [  *  324  ] 
victualling  board  were  held  liable  to  *  confiscation,  for  a  [  *  325  ] 


ment.  He  said  he  wbs  going  to  Mr.  Lindegren,  who  is  an  agent  for  shipping  at  Forts- 
mouth,  for  orders ;  when  he  came  back,  he  said  Mr.  Lindegren  was  not  at  home ;  the 
next  day  he  went  on  shore  again,  and  when  he  returned,  he  said  he  could  do  nothing 
irithoat  an  order  from  London ;  he  says,  that  three  or  four  days  afler  she  came  into 
the  harbor  she  was  moored  head  and  stern  in  the  mud ;  he  says  the  captain  pointed  to 
tbe  King's  Quay,  where  he  said  his  cargo  was  to  be  landed,  it  being  for  the  use  of  the 
king's  ships ;  this  he  said  he  told  him  two  or  three  days  afler  she  came  into  the  harbor. 
The  captain  said  he  came  from  Bordeaux  and  last  from  Cowes ;  that  he  had  taken  in 
his  cargo  at  Bordeaux ;  that  it  was  a  Prussian  vessel  belonging  to  Statcn ;  that  the 
cargo  belonged  to  Messrs.  Herries,  one  of  whom  lived  at  Ostend  and  the  other  in  Lon- 
don. The  cook  of  the  ship  said,  in  the  presence  of  the  mate,  who  was  at  that  time  the 
commanding  officer,  the  captain  being  absent,  that  a  part  of  the  ship  belonged  to  his 
sister  who  lived  at  Staten ;  and  this  being  said  in  the  presence  of  the  party  who  had 
the  conunand,  and  not  contradicted  by  him,  the  admission  of  this  is  evidence  of  the 
truth  of  it ;  he  said  the  mariners  were  some  Prussian  and  some  Dutch. 

Upon  his  cross-examination  he  says,  he  remained  on  board  this  ship  a  considerable 
time  while  she  was  in  the  harbor,  and  that  she  remained  moored  till  orders  came  from 
Lfondon ;  she  was  moored  for  the  purpose  of  waiting  in  a  safe  place  till  these  orders 
came. 

The  next  witness  is  David  Mullinhall,  who  says,  he  is  now  the  mate  of  the  ship,  but 
at  the  time  in  question  he  was  the  cook  on  board.  He  remembers  that  in  April,  1781, 
she  was  in  Portsmouth ;  that  he  came  from  Bordeaux  in  her ;  she  was  built  at  Staten ; 
that  the  owners  were  all  of  them  Prussians,  and  the  crew  were  all^Prussians,  except- 
ing two  who  were  Swedes ;  that  she  arrived  first  at  Cowes,  and  went  afterwards  to 
Portsmouth.  He  says,  the  cargo  was  French  brandy,  taken  in  at  Bordeaux ;  that  he 
knows  nothing,  nor  he  believed  did  any  of  the  crew,  about  the  cargo,  otherwise  than 
that  it  was  to  be  landed  at  Portsmouth,  they  having  waited  for  orders  at  Cowes  for  that 
pnrpoae ;  he  had  orders  to  go  from  Cowes  to  Portsmouth,  and  the  captain  publicly  said 
he  was  to  wait  at  Cowes  for  orders,  and  that  when  the  orders  came  the  captain  as  pub- 
licly said  he  was  to  go  to  Portsmouth,  and  he  took  pilots  on  board  to  carry  him  to 
Portsmouth.  He  was  asked,  whether  she  could  have  been  unloaded  at  her  mooring 
place ;  he  said  no,  she  could  not,  unless  it  was  by  a  lighter. 

This  is  the  evidence  on  the  part  of  the  prosecution,  which  proves  that  this  cargo, 
which  is  French  brandy,  came  from  Bordeaux  in  a  Prussian  ship  with  Prussian  sailors ; 
80  far  it  is  contrary  to  the  express  directions  in  that  clause  in  the  Act  of  Navigation 
which,  under  such  circumstance,  declares  the  ship  and  the  cargo  to  be  forfeited. 

On  the  part  of  the  defendant  it  is  said,  that  this  ship  ought  not  in  fact  to  be  forfeited, 
for  though  it  be  admitted  that  a  ship  under  stich  circumstances  coming  into  an  harbor 
with  an  intent  to  break  bulk,  does  occasion  a  forfeiture  of  the  cargo ;  yet  in  the  pre- 
sent case  the  parties  did  not  intend  to  break  bulk,  for  they  came  with  a  cargo  of 
brandy  for  government,  and  they  waited  at  Cowes,  in  order  to  see  whether  they  could 
have  such  a  direction,  and  such  a  sanction  for  the  landing  this  cargo  as  should  make  it 
legal,  and  exempt  this  ship  from  forfeiture,  and  if  that  could  not  be  obtained,  then  the 
ship  was  to  proceed  on  her  voyage.  Now  for  this  purpose  difierent  witnesses  have 
been  examined.    The  first  is. 

Lord  North,  who  says,  he  remembers  that  in  1781  Sir  Sobert  Herries  on  behalf  of 
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himself  and  his  house  applied  to  the  treasury,  representing  that  as  the  price  of  mmw 
then  very  high,  and  would  be  still  higher  on  account  of  a  monopoly  then  appreheodei 
they  proposed  and  offered  to  be  ready  to  furnish  the  victualling  office  with  fi}f«^ 
brandy  at  a  such  price,  as  that  a  very  con^derable  saving  would  be  made  to  the  p^ 
lie ;  he  believes  it  was  to  be  a  saving  of  about  cent  per  cent  which  was  about  100,OC4i 
He  says  this  application  was  made  by  them  in  consequence  of  a  recommendatioii  vikk 
had  been  made  from  the  treasury  some  years  before  to  furnish  foreign  brandy  insteid 
of  rum ;  and  his  lordship  says,  to  the  best  of  his  recollection,  the  treasury  referred  tbs 
memorial  to  the  Lords  of  the  Admiralty,  who  reported  their  opinion  very  6tron«irB 
favor  of  the  measure ;  and  in  consequence  of  that,  the  proposal  was  sent  to  the  cab- 
missioners  of  the  victualling  office,  they  being  the  persons  to  contract  for  such  a  cob- 
modity,  with  a  recommendation  from  the  treasury.  He  was  asked  if  there  k  mt 
usually  a  recess  of  the  treasury  board  at  Easter  ?  he  says  there  is ;  they  generaUr  ai- 
joum  about  Thursday  preceding  the  Easter  Sunday  for  about  ten  days. 

Upon  his  cross-examination  his  lordship  says,  this  proposition  was  made  generaEf : 
that  when  any  quantity  of  rum  is  wanted  the  commissioners  of  the  victualling  x^ 
for  an  order  from  the  treasury  that  it  may  be  exempted  from  the  duty. 

-The  next  witness  is  Mr.  Woodroofe ;  he  produces  the  charter-party,  which  is  ia 
Dutch,  but  a  translation  of  it  is  read,  which  appears  signed  by  Frederick  Groth,  wbu 
is  the  captain,  and  it  contains  an  agreement  for  a  voyage  for  Altona  or  Osiend,  bat  s» 
go  to  Cowes,  and  to  wait  there  three  days  to  receive  orders  to  proceed  to  Altooa  & 
Ostend,  dated  Boi^deaux,  ISth  February,  1781. 

The  next  witness  is  Mr.  Bate,  a  commissioner  of  the  victualling  board ;  he  says,  dil 
upon  the  15th  of  January,  1781,  an  application  was  made  to  the  victualling  office  bf 
Sir  Bobert  Herrics  &  Co.,  relative  to  the  importation  of  foreign  brandy,  which  oca- 
tained  an  offer  of  150,000  gallons  of  brandy  at  3^.  per  gallon;  this  offer  not  faariag 
been  accepted,  upon  the  26th  of  January,  it  was  repeated  at  a  reduced  price,  tkn^ 
no  particular  price  was  then  named,  and  they  proposed  to  extend  the  quantity  as  &r 
as  to  600,000  or  700,000  gallons.  They  likewise  made  a  proposal  to  execute  the  order 
upon  commission  if  the  victualling  board  chose  rather  to  treat  with  them  in  that  man- 
ner, and  become  themselves  the  principal  persons  contracting ;  neither  of  those  |«o^ 
posals  made  in  January  were  accepted.  That  on  the  7th  of  February,  the  offer  rf 
150,000  gallons  wfls  repeated,  but  they  said  they  could  not  reduce  the  price,  onk^a 
larger  quantity  was  ordered ;  and  if  a  larger  quantity  was  ordered  then  the  price 
to  be  2s,  Qd.  a  gallon ;  this  offer  was  not  accepted. 

On  the  4th  of  April  they  offered  350,000  gallons  at  2$,  6df. ;  that  likewise  was 
accepted ;  and  upon  the  9th  of  April,  (at  this  time  you  will  recollect  the  brandy  hai 
arrived  at  Cowes,)  they  offered  70,000  gallons  at  2^.  6d,  a  gallon ;  this  was  not  accepted. 
Upon  the  1 1th  of  April,  two  days  after,  an  offer  was  made  in  the  name  of  the  house  i^ 
Rabone  &  Cruisoz  of  50,000  gallons,  at  2s.  5d.  a  gallon. 

This  it  seems  was  the  brandy  in  question,  and  this  offer  was  accepted  upon  the  13^ 
and  he  says,  it  was  presented  to  them  as  brandy,  which  was  at  that  time  at  Co 
He  says,  that  they  represented  this  immediately  to  the  Lords  of  the  Admiralty  in 
that,  through  them,  they  might  obtain  an  order  from  the  treasury,  that  this 
might  be  landed  duty  free.    He  said,  that  they  knew  nothing  at  all  respecting  the 
portation  of  this  brandy,  there  was  no  application  to  them  about  securing  it 
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*  For  the  crown,  the  Kvng^s  Advocate  and  the  Advocate  [  *  326  ] 
of  the  Admiralty^  argued  —  That  where  a  statute  *  is  general,  [  *  327  ] 

—  Ill 

to  its  importation ;  they  knew  nothing  about  that  till  it  was  represented  to  them  to  be 
at  Cowes. 

Mr.  Hanway,  one  of  the  commissioners  of  the  victaaliing  board,  says,  that  in 
the  beginning  of  the  year  1781,  Sir  Robert  Hcrries  &  Co.  made  several  proposals  to 
the  Yictualling  board  to  supply  them  with  foreign  brandy ;  his  oifcrs  were  thought  to  be 
too  high  in  price,  and  his  terms  rather  too  ambiguous  respecting  the  time  of  the  de- 
livery, 80  they  did  not  care  to  close  with  the  offer,  because  he  said  it  was  very  satis- 
factory to  them,  to  be  sure  that  the  commodity  would  be  delivered  to  them  at  the  time 
it  was  fixed.  After  this  came  the  offer  of  Babore  &  Cruisoz,  wliich,  being  lower 
than  the  others,  they  accepted ;  and  on  the  13th  of  April  they  completed  the  contract ; 
but  these  contracts  are  always  made  upon  condition  that  the  admiralty  will  obtain  war- 
rants from  the  treasury,  to  have  the  delivery  duty  free.  Mr.  Hanway  says,  that  the  exi- 
gencies of  the  times  have  made  it  necessary  for  them  to  buy  a  vast  quantity,  both  of  rum 
and  foreign  brandy ;  and  he  says,  they  never  dream  about  an  importation  in  the  legal 
sense  of  the  word,  they  never  think  about  it ;  but  they  think  it  is  landed  under  the 
guardianship  of  the  custopos  and  excise,  in  order  to  be  expended  in  the  king's  ships  of 
war  \  and  he  says,  the  victualling  board  have  made  many  contracts  in  similar  circum- 
stances to  the  time  that  this  contract  was  made,  but  since  that  they  have  not  made  any 
for  brandy  that  was  actually  in  port ;  he  is  asked,  whether  he  remembers  any  parti- 
ctJar  contracts  made  under  these  same  circumstances,  he  says  he  does  not. 

The  next  witness  is  Mr.  IVIackenzie ;  he  says,  he  is  a  merchant  at  Cowes ;  he  had  a 
notification  of  a  ship  coming  from  Bordeaux  on  the  11th 'of  March,  1781,  which  notifica- 
tion was  by  a  letter  from  Sir  Robert  Herries,  which  letter  was  dated  the  9th  of  March 
in  that  year ;  it  was  written  from  London,  and  imported  to  be  information  to  him  that  a 
Prussian  ship,  called  The  Johanna  Maria,  was  engaged  to  load  a  cargo  of  brandy 
on  the  Imperial  account  at  Bordeaux ;  that  she  was  destined  for  Altona  or  Ostend ; 
that  she  was  to  call  at  Cowes  for  orders,  which  of  those  ports  to  proceed  to.  In  a  sub- 
sequent part  of  the  letter  it  was  added,  that  these  brandies  were  intended  for  the  vic- 
tualling office,  and  if  not  accepted  by  them,  then  they  must  go  forward  on  their  des- 
tination. He  says,  that  upon  this  he  gave  orders  to  James  Day  to  give  notice  to  a  pilot 
to  be  in  readiness,  and  to  give  notice  to  Miller,  the  tide  surveyor,  that  this  ship  was 
expected.  He  says,  she  arrived  on  the  7th  of  April,  late  at  night,  —  he  was  informed  of 
it  next  morning  early;  she  waited  in  the  road  of  Cowes,  which  is  a  place  where  ships 
do  very  usually  wait  until  they  receive  their  orders ;  he  has  corresponded  with  Sir 
Bobert  Herries  near  twenty  years ;  that  he  knew  this  to  be  a  cargo  from  Bordeaux, 
and  it  was  to  be  landed  at  Portsmouth  if  the  victualling  office  would  buy  it ;  he  ordered 
the  captain  of  the  ship  to  go  into  Portsmouth  harbor,  which  order  he  gave  by  direc- 
tioDS  received  from  Sir  Robert  Herries ;  that  she  went  there  for  the  purpose  of  land- 
ing her  cargo,  for  he  understood  by  the  letter  he  received  the  day  before  she  went 
into  the  harbor,  that  the  cargo  was  sold  to  the  victualling  office. 

John  Miller,  the  tide  surveyor,  at  Cowes,  says,  Mr.  Mackenzie's  clerk.  Day,  did  give 
hini  notice  of  a  ship  coming  to  Cowes  with  brandy ;  that  he  heard  of  her  arrival  on  the 
7th  of  April,  late  at  night;  he  went  on  board  her  the  next  morning;  she  was  bound  to 
Goives  with  350  pieces  of  brandy ;  the  master  was  not  on  board ;  that  he  put  officers, 
who  continued  on  board ;  he  says,  that  frequently  ships  come  to  Cowes  and  stay  there 
some  days  for  orders. 

James  Blundell,  a  partner  with  Mr.  Mackenzie,  says,  he  was  not  on  board  the  ship 
till  after  she  was  seized;  he  saw  the  bill  of  lading,  which  was  produced  to  Styles,  the 
VOL   I.  —  DOD.  19 


328  CASES   DETERMINED    IN    THE 

The  Swift.    1  Dod. 


whereby  any  prerogative  or  right  of  the  crown  is  divested 
[  •328  ]  or  taken  away  from  the  king,  in  •such  case  the  king  shall 


officer  ;  that  the  captain  did  offer  to  swear  to  his  bill  of  lading,  and  Styles  told  him  k 
would  do  wrong  if  he  did,  and  would  be  perjured ;  that  the  cargo  and  ship  weremub 
such  circumstances  he  would  do  wrong  if  he  did. 

William  Gascoigne  produces  a  letter  from  the  victualling  board  to  the  Boird  i 
Admiralty,  dated  the  ISth  of  April,  1781,  directed  to  Philip  Stephens,  Esquire,  wlici 
states  an  offer  of  brandy,  then  said  to  be  lying  at  Portsmouth,  and  suhmittiDg  to  tbs 
whether  it  should  not  be  bought,  and  desiring  them  to  obtain  an  order  from  the  tio- 
sury  that  it  might  be  delivered  duty  free. 

Gentlemen,  this  is  the  evidence  on  the  part  of  the  defendant ;  there  is  no  doubt  of 
this  being  a  foreign  ship,  navigated  by  a  foreign  crew,  and  coming  into  a  pott  lii 
foreign  brandy  on  board,  and  as  such,  doubtless,  contrary  to  the  Act  of  NavigatioD,ifi& 
the  sense  of  the  words  of  the  act,  she  did  import  the  cargo.  According  to  my  cot 
struction,  importing  is  coming  into  port  with  an  intention  to  land  the  cargo.  But  i:is 
said  that  though  this  was  brought  into  port,  yet  there  was  no  intent  absolotelrtD 
land  the  cargo,  for  this  ship  came  there  under  the  faith  of  government,  with  a  cvso 
for  government,  and  under  an  expectation  that,  therefore,  the  landing  of  this  <ar«c 
would  be  made  legal  by  those  persons  who  had  it  in  their  power  to  procure  socki 
legal  authority  to  land.  Whatever  that  might  be,  it  is  admitted  it  could  he  onlThjaa 
of  parliament ;  and,  therefore,  this  vessel  being  all  the  time  expecting  such  an  uiiff* 
ity  to  land  as  would  make  it  agreeable  "to  the  laws  of  this  country,  they  could  not  bt 
said  to  have  intended  to  have  landed  this  cargo. 

It  is  certainly  a  strong  case,  indeed,  coming  here  upon  the  faith  of  the  protedioDfif 
the  law  of  this  country ;  but  there  seems  to  me  to  be  very  weak  evidence  of  any  esp«fr 
tion  of  that  kind.    What  is  this  case  ?    It  is  a  ship  coming  here  without  any  ^nvis 
communication  whatever  with  any  officer  of  government,  for  the  purpose  of  flelling^ 
cargo  to  the  victualling  office,  and  by  a  person  who  was  manifestly  used  to  thiskio^^' 
business,  because  there  appears  to  be  a  great  deal  of  treating  with  Messrs.  Hairier  & 
Co.,  under  whose  directions  the  cargo  came,  during  the  months  of  Jamiar)',  Febmiy. 
March,  and  April,  up  to  the  time  of  this  agreement  being  made.     The  agreement n 
absolutely  completed,  as  Mr.  Han  way  says,  provided  an  order  could  be  obtained  a 
land  it  duty  free;  this  was  on  the  ISth,  and,  accordingly,  on  that  13th,  a  letter:; 
written  from  Messrs.  Herries  &  Co.,  which  is  received  on  the  14th,  stating  that  i^ 
cargo  was  to  be  carried  into  Portsmouth,  and  as  the  witness  said,  he  understood  it  ne 
to  be  landed  because  the  cargo  was  then  sold.  Then  the  authority  which  they  waited  tf- 
as  it  seems  to  mc,  was,  that  there  should  be  an  order  from  the  lords  of  the  trcasoi?^ 
this  should  be  landed  duty  free ;  there  does  not  seem  to  me  to  be  any  other  intentff 
in  the  persons  who  had  the  care  and  direction  of  this  cargo,  but  that  it  should  wait  "i 
Cowes  harbor,  until  it  could  be  sold,  and  an  order  for  the  landing  should  arriTCiw 
when  it  was  sold,  then  an  order  was  sent  for  her  to  come  in,  and  it  was  to  remain tks 
till  an  order  could  be  obtained  from  the  treasury  for  it  to  be  landed  without  paym* 
of  duty ;  these  seem  to  me  to  be  the  plain  circumstances  of  this  case;  and  if  they  ait 
then  it  is  for  your  consideration,  whether  this  was  or  was  not  an  importation  oi  ttf 
brandy,  under  the  circumstances  described  by  the  witness,  it  being  a  foreign  ship»» 
navigated  with  foreign  sailors  with  an  intention  to  land  that  cargo  in  the  harbor  of  F('(^ 
mouth.  If  you  are  of  that  opinion,  undoubtedly  the  prosecutor  is  entitled  to  your  ven&ii 
by  the  terms  of  the  law  the  ship  and  cargo  will  be  in  that  case  forfeited.    To  be  »rfc 
it  is  truly  said,  you  and  I  must  not  attend  to  particular  cases  of  hardship  and  itf^ 
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not  be  bound,  unless  the  statute  is  made  by  express  words 
to  extend  to   him   *  (Bacon's  Abridg.  vol.  v.  559,  1st  BL  [  *  329  ] 
Com.  261)  ;  and  that  the  usual  clause  of  saving  the  king's 
right  is  *  inserted  ex  abundanti  cautela  only.     (Show.,  P.  C,  [  •330  ] 
179.)    That  there  is  one  statute  only  which  imposes  the 
penalty  *  of  forfeiture  of  king's  ships  as  well  as  others ;  and  [  *  331  ] 
in  that  it  was  thought  requisite  expressly  \o  name  them, 
(7  &  8  Will.  c.  22.)    That  although  the  statute,  under  which  the  pre- 
sent proceedings  were  commenced,  was  passed."  for  the  encourage- 
ment of  trade,"  which,  it  must  be  admitted,  is  for  the  general  good, 
yet  it  will  not,  on  that  account,  bind  the  king,  because  the  law  will 
not  presume  the  king  to  be  engaged  in  trade ;  and  that  the  present 
transaction  has  no  reference  to  trade,  and  consequently  is  not  within 
the  spirit  and  meaning  of  the  statute.     That  the  goods  were  not 
purchased  at  Honduras,  and  were  not  intended  for  sale  either  there 
OT  elsewhere,  but  merely  to  supply  the  exigencies  of  the  public  ser- 
vice, of  which  the  king,  as  chief  magistrate,  is  bound  to  take  care. 
That  the  king  cannot  be  included  in   any  of  the  statutes 
which  prescribe  a  forfeiture  :  *  First,  because  such  a  construe-  [  *  332  ] 
tion  of  the  law  would  be  indecorous,  and  would  trench  upon 
the" respect  due  to  the  person  and  dignity  of  the  king ;  and,  secondly, 
because  it  would  frequently  lead  to  this  absurdity,  that  the  king  must 
forfeit  to  himself;  for  the  forfeitures  incurred  by  a  breach  of  the  navi- 
gation laws  usually  go  to  the  crown.     That  if  the  stores  now  pro- 
ceeded against  should  be  confiscated,  a  large  portion  of  the  penalty 
must  be  assigned  to  the  king  himself,  which  would  give  him  an  in- 
terest in  the  misapplication  of  the  public  property.     That  the  Court 
of  Exchequer  held,  in  the  case  of  Bruce  against  Sir  Simon  Harcourt, 
(Parker's  Reports,  274,).  that  goods  imported  for   the   use  of  the 
Queen's  own  family,  and  not  in  the  way  of  trade  or  merchandise, 
were  not  within  the  statute  (3,  &  4  Anne,  c.  13)  prohibiting  the  im- 
portation of  French  goods  into  England.     That  the  case  cited  on  the 
other  side  (Foster  qui  tarn  v.  Henries  and  others)  was  of  a  very  dif- 
ferent kind,  the  goods  having  there  been  imported  by  private  persons 
in  the  way  of  trade,  though  with  a  view  of  disposing  of  them  to  the 
[^namissioners  of  the  victualling  office.     That  the  mischiefs  which 


entence  ;  upon  this  occasion  the  law  is  positiye.  If  you  are  of  opinion  that  this  ship 
tid  come  in  with  the  clear  intention  of  landing  her  cargo  in  Portsmoath  harbor,  then 
lial;  cargo  is  forfeited  ;  if  you  think  there  was  no  intention  positively  and  decidedly  to 
ind  this  cargo  in  the  harbor  of  Portsmouth,  then  you  will  find  a  verdict  for  the 
efendant 
A^rdict  for  the  prosecutor. 
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seemed  to  be  apprehended  from  the  right  of  the  king  to  transport 
public  stores  without  the  restrictions  imposed  upon  other  species  of 
goods  by  the  navigation  laws,  were  not  likely  to  ensue,  and  that  it 
would  be  indecorous  to  suppose  the  king  would  do  any  thing  which 
might  be  injurious  to  the  public  welfare.  That  the  legislature  did 
not  appear  to  apprehend  any  such  mischiefs,  since  it  passed  an  ui 
(52  Geo.  III.  c.  100,)  allowing  the  conveyance  of  commodities  6oin 
one  colony  to  another.     That,  on  the  contrary,  great  public  inooD- 

venience  might  arise,  if  the  king  were  not  at  liberty,  upon 
[  *  333  ]  military  expeditions,   to    remove  the  •  necessary  stores  in 

whatever  manner,  and  from  whatever  place  the  public  » 
vice  might  require.  That  if  Honduras  was  to  be  considered,  as  it  is 
sworn  to  be,  a  dependency  of  the  island  of  Jamaica,  then  there  iwl 
been  no  conveyance  of  goods  from  one  colony  to  another,  and  coiW' 
quently  no  offence  had  been  committed.  Upon  these  grounds  it  was 
submitted,  that  the  sentence  of  the  court  below  must  be  reversei 

In  reply  it  was  said,  that  the  decision  of  the  Court  of  Eicheqna 
in  the  case  of  Bruce  against  Sir  Simon  Harcourt,  related  only  to  the 
private  property  of  the  queen  coming  for  the  consumption  of  ker 
household.     That  it  was  small  both  in  bulk  and  value,  and  could  be 
of  no  importance  in  a  national  point  of  view.     That  the  conrtwoold 
have  applied  a  very  different  consideration  to  the  conveyance  of  poblic 
stores,  which  are  of  greater  extent  as  to  quantity,  and  consequently 
of  much  greater  importance  to  the  navigation  of  the  country.  That 
the  legislature,  in  passing  these  statutes,  designed  the  encooragemeitt 
of  navigation  as  well  as  of  trade,  and  with  that  view  directed  tie 
trade  of  the  colonies  to  be  carried  on  in  the  way  which  it  deemed 
most  beneficial  to  the  shipping  of  the  mother  country.     That  a  tmdiBf 
was  not  necessary  to  constitute  an  offence  within  the  statate^sifitt 
the  importation  of  goods  by  an  individual  for  his  own  «onsmnpwii 
would  be  deemed  a  contravention  of  the  law,  though  it  could  not  l« 
considered  a  trading ;  to  constitute  which  it  is  necessary  that  there 
should  be  a  buying  and  selling.     That  there  was  no  absurdity  in  p 
nouncing  a  sentence  of  forfeiture,  although  part  of  the  penalty  veil  | 
to  the  king ;  for  the  penalty  being  divided  between  the  crovn  ^ 

the  seizor,  the  latter  would  be  entitled  to  his  share,  djA^ 
[  *  334  ]  portion  of  the  crown  might  be  remitted.    *  That  the  gencnl 

law  is  not  to  be  annulled,  and  rendered  of  no  effect,  merelj 
because  inconveniencies  might  arise  if  the  crown  was  not  pennit» 
to  remove  stores  in  any  way  that  it  might  deem  most  convenieit 
That  if  the  king  is  not  bound  by  this  statute,  he  would,  by  the  saiK 
rule,  be  exempt  from  the  observance  of  the  regulations  prescribed  lij 
all  the  other  navigation  laws,  and  might  proceed  to  employ  ve«A 
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not  famished  with  a  British  register,  not  British  built,  and  not  manned 
with  British  seamen ;  and  thus  the  whole  system  of  the  navigation 
laws  would  be  annulled.  That  there  was  no  indecency  in  supposing 
such  an  abuse  might  take  place,  as  the  impeccability  of  the  king  is 
personal  only,  and  not  capable  of  being  extended  to  those  acting 
under  him.  That  Honduras  was  not  to  be  considered  a  dependency 
of  Jamaica,  the  court  having  already  decided  otherwise,  (Morne  For- 
tunee,)^  by  condemning  under  this  very  statute  property  sent  from 
Honduras  to  Jamaica. 

Judgment. 
In  this  case  a  libel  was  filed  in  the  Vice- Admiralty  Court 
ot  Jamaica,  on  the  10th  of  October,  1810,  by  *John  Carr  [*335  ] 
Overend,  Esq.,  against  this  ship  and  the  goods  on  board 
her,  on  behalf  of  the  king,  the  governor,  and  himself,  for  importing 
goods,  (beef,  pork,  peas,  and  flour,)  at  the  port  of  Kingston,  on  the 
8th  of  October,  contrary  to  the  statutes  13  and  14  Car.  IL,  for  pre- 
venting frauds,  and  regulating  abuses  in  his  Majesty's  customs ;  and 
the  statute  15  Car.  IL,  for  the  encouragement  of  trade. 

The  facts  of  the  case  are  apparent  upon  the  claim,  and  are  not 
demed.  The  ship  is  claimed  by  Daniel  Gatty,  of  Kingston,  for  him- 
self and  other  British  subjects ;  and  the  cargo  is  claimed  for  the  king 
by  Frederick  Drennan,  deputy  commissary-general  for  the  island  and 
its  dependencies.  It  is  statefl  in  the  claim,  that  this  ship  sailed  in 
the  preceding  July,  with  a  cargo  of  rum,  shipped  by  Drennan,  for 
Honduras,  a  dependency  on  the  island  of  Jamaica,  for  the  use  of  the 
forces ;  that  she  discharged  her  cargo  there,  and  was  chartered  to 
Richard  Edwards,  assistant-commissary,  to  take  the  present  cargo, 
which  had  been  sent  from  Great  Britain  to  Honduras  for  the  use  of 
the  troops  there ;  but  there  were  more  than  were  necessary  for  the 
troops,  and  some  of  them  must  therefore  have  perished  before  they 
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This  was  the  case  of  some  military  accoutrements  which  were  sent  under  contract 
iom  this  country,  consigned  to  an  officer  who  was  supposed  to  be  at  Honduras,  but 
lappencd  to  be  absent  when  the  ship  arrived  in  that  colony.  The  commanding  office;p 
it  Honduras  having  refused  to  take  them  in,  they  were  sent  on  to  Jamaica  in  this 
'essel,  and  were  there  seized  and  condemned.  The  case  came  by  appeal  to  the  High 
V>urt  of  Admiraltj',  and  it  was  contended  on  behalf  of  the  appellant,  that  the  transac- 
OD  was  justified  by  the  necessity  larising  from  the  refusal  of  the  officer  to  receive 
lem.  But  the  court  held  that  the  refusal  to  receive  them  at  Honduras,  did  not  im- 
3se  a  necessity  of  sending  them  to  a  port  from  which  they  were  by  law  excluded,  and 
Srmed  the  sentence. 
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could  have  been  consumed.  The  ship  which  had  brought  them  was 
directed  by  the  commander-in-chief  to  proceed  with  them  to  Jamaica; 
but  she  having  landed  them,  and  chartered  herself  for  a  return  voyage 
to  Great  Britain,  the  commissary,  who  was  ordered  so  to  direct  her, 
having  no  control  over  that  ship,  did,  from  a  desire  to  comply  with 
his  instructions  as  far  as  he  could,  and  for  the  benefit  of  the  public 
service,  charter  The  Swift  to  bring  these  goods  to  this  island,  (Jamaica.) 

for  the  troops  stationed  here,  which  was  accordingly  done; 
[*336]  and  the  ship  and  cargo  *were  seized  immediately  on  the 

day  of  their  arrival,  though  the  cargo  was  intended  for  the 
troops  only,  not  for  the  benefit  of  any  of  his  Majesty's  subjects,  nor 
for  any  purposes  of  trade. 

These  facts  are  fully  proved  by  the  documents,  the  truth  of  whose 
contents  is  no  more  denied  than  their  authenticity.  These  docnmeais 
consist  of  a  letter  from  the  secretary  of  the  treasury,  infonniiig 
Drennan,  the  commissary  at  Jamaica,  that  the  lords  of  the  treasoiy 
were  sending  provisions  for  the  troops  at  Honduras  from  Ghreat  Bri- 
tain. There  is  also  a  letter  from  the  acting  commissary  at  Hondmas 
to  Mr.  Drennan,  informing  him  that  the  supply  intended  was  muck 
larger  than  could  be  used,  and  desiring  instructions  whether  it  would 
not  be  advisable  to  dispose  of  part  of  them  to  prevent  loss  to  the 
public.  There  is  the  answer  of  Mr.  Drennan,  containing  the  oirfcr 
of  General  Morrison,  that  no  part  should  be  landed  at  Honduras,  bat 
the  vessel  to  be  ordered  on  with  the  cargo  to  Jamaica.  There  is  a 
reply  to  this,  which  states  that  the  letter  came  too  late ;  for  the  <sugo 
was  unshipped,  and  that  the  ship  was  already  chartered  on  a  voyage 
home,  and  therefore  could  not  be  obliged  to  re-ship  and  come  oa. 
There  is  also  a  letter  of  a  later  date,  stating  that  the  Hondoms  com- 
missary had,  in  order  to  conform  to  orders  as  nearly  as  he  coold, 
shipped  a  quantity  of  these  provisions  on  board  The  Swift,  to  tte 
consignment  of  the  commissary  at  Jamaica.  Here  is  a  bill  of  lading 
and  regular  invoice,  describing  the  provisions  to  be  for  the  service  of 
his  Majesty's  troops. 

There  is  no  question  upon  these  facts,  that  these  goods  ^were  the 
property  of  his  Majesty,  not  in  his  personsd  capacity,  but  as  procan- 

tor  and  trustee  for  the  nation ;  —  that  they  were  destined  to 
[•337]  an  important  public  *use,  the  convenient  supply   of  the 

army ;  —  that  they  were  sent  from  a  dependent  settlement  to 
another  to  which  it  is  subordinate,  at  least  for  purposes  of  this 
kind;  —  that  there  is  a  clear  absence  of  all  evil  intention  or  frand  in 
every  stage  of  the  transaction ;  —  that  it  moved  upon  the  best  possible 
motive,  that  of  promoting  the  public  service,  and  preventiDg  puUic 
loss ;  —  that  the  proper  authorities  to  guarantee  its  integrity  weie 
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applied  to  it ; —  and  the  single  illegality  that  could  be  imputed  to  it, 
is  the  fact,  that  these  goods  were  not  brought  direct  from  Great 
Britain  to  Jamaica,  and  were  therefore  transported  in  breach  of  the 
law,  which  has  been  construed,  and  by  this  court,  to  prohibit  the 
transfer  of  goods  from  one  settlement  to  another. 

Now  it  is  true  that  this  court  has  felt  itself  bound  to  declare,  in  a 
case  of  a  voyage  from  Honduras  to  Jamaica,  that,  by  the  statutes  of 
Charles  the  Second,  the  transportation  of  goods  from  one  settlement ' 
to  another  is  unlawful.     By  a  recent  statute,  passed  since  the  date  of 
that  jadgment,.this  intercourse  is  rendered  lawful ;  so  that  no  such 
question  can  arise,  in  the  present  state  of  the  law,  as  that  which  at 
the  present  time  engages  the  attention  of  the  court.      But  though 
the  court  did  feel  itself  compelled,  in  the  case  of  a  trading  voyage  from 
one  settlement  to  another,  to  pronounce  it  to  be  contrary  to  the  true 
meaning  of  the  ancient  statute,  yet  I  cannot  but  think  that  the  rela- 
tion which  Honduras  appears  to  stand  in  to  Jamaica,  on  the  evi- 
dence now  adduced  and  applying  to  transactions  of  this  nature,  is 
not  to  be  entirely  and   hastily  overlooked.      It  is   here   described 
throughout  as  a  dependency  of  Jamaica,  and  so  it  appears  to  be  for 
the  distribution  of  the  king's  stores.     For  to  whom  is  the  treasury 
letter  addressed  ?     Not  to  the  commissary  at  Honduras, 
though  the  stores  *were  to  be  there  imported,  but  to  the  ['SSS  ] 
commissary  at  Jamaica,  as  a  business  within  his  proper 
administration.    What  is  the  commissary  at  Honduras  ?    The  assist- 
ant of  him  at  Jamaica,  acting  with  a  mere  delegation  of  his  author- 
ity.   "Who  gives  the  orders  to  the  commissary  at  Jamaica  ?     General 
Morrison,  the  commander  of  the  troops  at  both  stations,  who  exer- 
cises the  same  common  power  at  both  places,  and  issues  his  orders 
to  the  commissary  at  Jamaica  to  direct  his  assistant  at  Honduras ; 
that  assistant  conforms  his  conduct,  as  nearly  as  circumstances  will 
admit,  to  the  directions  so  conveyed,  and  gives  the  account  of  it  to 
the  commissary  at  Jamaica,  as  his  direct  and  immediate  superior.     I 
am,  therefore,  inclined  to  think  that  whatever  might  be  the  state  of 
the  law  with  respect  to  two  clearly  independent  and  distinct  settle- 
ments, these  two  are  too  much  identified,  so  far,  at  least,  as  purposes 
of  this  kind  are  concerned,  to  be  so  considered.     For  these  purposes 
Honduras  appears,  by  the  proofs  now  adduced  in  the  very  case,  to 
be  strictly  a  dependency,  a  part  of  the  actual  ministration  at  Jamaica, 
for  transactions  of  this  nature.     I  own  that,  if  I  was  compelled  to 
decide   this  question  upon   the  view  of  the  particular  and  limited 
facts,  I  should  feel  an  inclination  to  hold  that  a  transfer  of  public 
stores  from  Honduras  to  Jamaica  was  not  necessarily  subject  to  any 
rule  of  law  which  forbade  the  transfer  of  such  commodities,  so  owned, 
from  one  distinct  settlement  to  another. 


339  CASES    DETERMINED    IN    THE 


The  Swift.    1  Dod. 


But  if  it  is  necessary  for  me  to  consider  it  in  a  more  enlarged 
view,  I  think  1  am  led  to  a  conclusion  different  from  that  which  has 
been  drawn  by  the  learned  judge  of  the  court  below.  It  has  been 
made  a  question  in  argument,  whether  the  king  is  bound  by  the 

Navigation  Act     This  is  a  very  large  question,  upon  a 
[  *  339  ]  *  very  momentous  subject,  on  which  it  might  not  become 

me  to  hazard  a  confident  opinion,  and  the  less  so,  because 
•  the  principles  on  which  it  is  laid  down  in  the  books,  that  the  king  is 
or  is  not  bound  by  statutes,  are  far  from  being  so  precise  as  to  fur- 
nish a  safe  conduct  to  any  such  opinion.  That  he  is  bound,  though 
not  named,  by  dicts  pro  bono  publico — by  acts  for  prevention  of  fraud- 
are  descriptions  of  the  royal  obligations  so  wide  and  so  unlimited, 
that  it  might  be  difficult  to  say  what  public  statutes  do  or  do  not 
bind  the  king,  if  these  are  taken  without  any  technical  limitatioiB 
applied  to  them.  For  it  would  be  difficult  to  say  what  public  sta- 
tutes are  not  pro  bono  publico^  and  for  the  prevention  of  fraud,  tak- 
ing fraud  in  its  legal  sense,  of  injury  to  the  rights  of  others.  Tke 
utmost  that  I- can  venture  to  admit  is,  that  if  the  king  traded, as 
some  sovereigns  do,  he  might  fall  within  the  operations  of  these  sta- 
tutes. Some  sovereigns  have  a  monopoly  of  certain  commodities! 
in  which  they  traffic  on  the  common  principle  that  other  traders 
traffic ;  and  if  the  King  of  England  so  possessed  and  so  eimsd 
any  monopoly,  I  am  not  prepared  to  say  that  he  must  not  oonfonn 
his  traffic  to  the  general  rules  by  which  all  trade  is  regulated.  But 
the  present  question  is,  is  this  distribution  of  the  public  stores  for 
the  public  use  a  trading  within  the  view  of  the  statute  ?  LooKng 
to  authority,  as  well  as  principle,  and  to  the  public  convenience,! 
conceive  it  is  not.  It  is  property  to  be  distributed  by  the  crown,  fe 
no  purpose  of  pecuniary  advantage  to  itself,  either  in  its  personal  or 
political  capacity,  but  solely  for  the  exigencies  of  the  public  serrict. 
The  crown  possesses  the  constitutional  power  of  directing  this  dis- 
tribution ;  and  surely  it  never  could  be  the  intention  to  constitutt 

the  crown  a  trader,  by  virtue  of  the  fair  exercise  of  this 
[  *  340  ]  admitted  *  prerogative  conferred  upon  it,  not  for  its  ow 

use  or  advantage,  but  for  the  necessity  of  the  public  service. 
It  has  one  feature  of  trade,  that  of  the  conveyance  of  commoditi& 
but  it  has  no  other.  The  conveyance  is  not  for  lucre,  nor  for  priTatc 
domestic  consumption,  but  for  the  maintenance  of  the  public  defence. 
Indeed  it  rather  seemed  to  be  admitted,  that , if  it  had  been  the  i^lm^ 
diate  act  of  the  crown,  it  would  not  have  been  liable  to  much  objec- 
tion, but  that  it  was  the  act  of  the  deputy  commissary.  The  crovi 
however,  has  approved  and  confirmed  the  act  of  its  officer,  and  it  e 
hardly  possible  that  it  should  not  approve  and  confirm  an  act  done 
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in  the  only  way  that  remained  practicable  to  prevent  public  loss  and 
detriment.  The  crown  has  adopted  the  act,  and  stands  by  its  law 
officers  before  the  court,  maintaining  the  propriety  and  legality  of 
the  act ;  and  the  only  party  who  questions  it  is  the  custom-house 
officer,  who  is  to  derive  his  own  private  advantage  from  the  for- 
feiture. 

If  authority  is  resorted  to,  it  tends  to  support  the  same  conclusion. 
The  case  of  Bruce  t;.  Sir  Simon  Harcourt,  (see  Chief  Baron  Parker's 
Reports,  274,)  tends  to  establish,  at  least  in  the  reasonings  employed, 
that  an  importation  of  commodities  bought  with  the  crown's  money, 
though  for  the  consumption  of  the  royal  family,  is  not  to  be  consi- 
dered as  a  trading,  which  it  unquestionably  would  be  in  the  case  of 
any  private  individual.     It  turned  upon  the  application  of  a  parti- 
cular act  of  parliament,  (3  &  4  Anne,  c.  13,)  which  forbade  the 
importation  of  French  commodities ;  but  the  determination  of  a  very 
preponderating  part  of  the  court,  (three  judges  against  one,)  after 
several  arguments  of  counsel  and  much  discussion  of  the  court,  held 
that  such  an  importation  was  not  a  trading  within  that 
act ;  and,  if  not  a  trading  within  that  *  act,  I  do  not  see  [  *  341  ] 
how  it  could  be  a  trading  within  any  other.     For  I  do  not 
perceive  that  that  act  points  out  any  such  description  of  any  pecu- 
liar species  of  commerce,  as  that  it  should  be  at  all  different  from  the 
trade  that  is  usually  so  denominated.      And  if  an  importation  of 
goods  destined  to  the  domestic  consumption  of  the  royal  family, 
and  purchased  with  the  crown's  money  for  that  purpose,  is  not  a 
trading,  (which  it  unquestionably  would  be  in  the  case  of  an  import- 
ation of  goods  by  any  other  family,  made  and  purchased  for  its  own 
use,)  I  do  not  see  how  an  importation  of  the  crown's  property,  des- 
tined to  the  public  use,  can  possibly  be  so  considered.     It  has  still 
Jess  the  character  of  trade.     It  gives  no  advantage  to  the  proprietor, 
directly  or  indirectly ;  no  advantage  of  private  profit,  or  of  private 
nse,  which  is  private  profit.     It  is  on  all  accounts  entitled  to  higher 
measures  of  indulgence.    To  that  effect  is  the  letter  from  the  custom- 
house, returned  to  the  inquiries  directed  by  this  court     It  is  there 
stated  that  "  no  public  stores,  sent  on  government  account  to  our 
armies  abroad,  are  included  in  the  commercial  accounts  of  our  ex- 
ports ;  but  some  inconsiderable  articles,  in  the  nature  of  private  sup- 
plies, shipped  for  the  use  of  the  officers,  &c.,  by  their  friends  in  this 
country,  are  entered  at  the  custom-house  in  the  usual  way,  and 
charged  with  duty  as  merchandise.     For  the  greater  proportion  of 
public  stores  shipped  for  the  use  of  the  forces  abroad  being  sent  in 
transports,  hired  by  government  for  that  purpose,  which  do  not  make 
sntry  at  the  custom-house,  the  officers  here  can  have  no  knowledge 
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of  such  shiprpents ;  but  entries  are  made  occasionally  by  the  secre- 
tary at  war,  and  by  individual  contractors  on  government  account, 

of  stores  shipped  in  merchant  vessels,  which,  however,  not 
[  *  342  ]  *  being  subject  to  duty  as  merchandise,  are  also  exduded 

from  the  accounts  of  exports."  And  no  doubt  the  practice 
is  conformable  to  the  opinion  so  expressed.  And  if  the  property  is 
not  liable  to  duty,  it  follows,  as  a  necessary  consequence,  that  it  can- 
not be  liable  to  forfeiture  for  importation  without  payment  of  duty, 
which,  I  presume,  it  would  be  if  subject  at  all  to  the  general  lawso: 
importation  into  the  British  dominions.  It  should  seem  that  tbe 
practice  of  the  custom-house  in  the  island  of  Jamaica  is  appaientl? 
different,  but  apparently  only,  for  it  must  be  substantially  and  finally 
the  same.  So  I  am  bound  to  consider  it,  when  I  see  what  the  prac- 
tice of  the  commissioners  here  is  ;  for  the  custom-house  of  the  island 
of  Jamaica  is  bound  to  conform  to  the  directions  of  the  cbmmissioD- 
ers  here,  and  an  act  done  there  contrary  to  the  judgment  exercised 
here  would,  doubtless,  be  rectified  by  their  authority.  The  onlya<e 
bearing  a  different  aspect  is  that  of  Foster  v.  Henries,  which  "m 
tried  before  Lord  Chief  Baron  Skynner  and  a  special  jury,  in  tJie 
Court  of  Exchequer,  in  the  year  1782.  That  was  a  case  in  which 
brandies  imported,  as  it  is  said,  for  the  use  of  the  navy,  were  for- 
feited at  the  suit  of  the  seizor ;  and  it  is  the  more  memorable,becanse 
it  gave  occasion  to  an  act  of  parliament  that  enables  the  officers  of 
the  crown  to  stay  proceedings  so  instituted.  I  haVe  endeavored  to 
procure  an  accurate  report  of  the  summing-up,  without  obtaioiflg 
any  other  than  the  short-hand  writer's  report,' which  is  too  indistiiict 
to  furnish  clear  and  intelligible  principles,  although  there  can  be  do 
doubt  that  the  summing-up  itself  was  a  most  just  and  perspicaoas 
exposition  of  the  law.     Thus  much  appears  in  the  evidence  of  facs 

therein  stated,  that  the  goods  were  not  the  property  of  tk 
[  •  343  ]  crown  at  the  time  they  *  came  into  a  British  port,  buttto 

they  came  there  the  property  of  individuals,  on  a  specoI^ 
tion  and  hope  of  their  being  purchased  by  government  for  publicist 
That  a  treaty  was  entered  into  for  that  purpose ;  but  whether  coa- 
eluded  at  the  time  of  the  criminal  importation  alleged,  so  as  to  ha^ 
produced  at  that  time  an  actual  and  complete  transfer,  is  moretbaa 
I  can  confidently  extract  from  these  statements.  And  yet  the  whde 
applicability  of  the  case  turns  upon  that  circumstance ;  because  if 
the  goods  were  not  the  property  of  the  crown  at  the  time  oftl* 
alleged  criminal  importation,  it  is  a  question  (if  it  can  be  considers 
a  question)  of  a  very  different  nature  from  that  which  is  limited  to 
the  legal  nature  and  privileges  of  that  property  which  actually  aw 
bond  fide   belonged  to   the   crown   at  the  time  when  that  act « 
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importation  took  place.     The  verdict  in  that  case  was  for  the  prose- 
cutor. 

Such  is  the  state  of  the  cases  decided  in  the  Court  of  Exchequer, 
so  far  as  I  have  been  able  to  collect  and  apprehend  them,  and  in 
which  I  cannot  but  feel  that  the  solemn  determination  of  the  judges 
of  that  court  in  the  former  case,  after  several  arguments  and  much 
discussion,  and  reported  by  that  eminent  person  with  all  the  author- 
ity which  his  long  subsequent  experience,  and  his  increased  learning 
could  confer  upon  it,  very  much  outweighs  what  I  can,  with  any  ap- 
proach to  certainty,  infer  from  the  indistinct  statements  in  which  the 
later  judgment  has  been  communicated  to  this  court. 

Upon  the  matter  of  public  policy  and  convenience,  the  case  appears 
to  incline  altogether  one  way,  —  to  the  support  of  the  prerogative. 
Here  is  the  crown  acting  as  the  procurator-general  for  the  state,  distri- 
buting the  more  necessary  supplies,  as  the  local  necessities  of 
•  it  may  require.  It  may  affect  the  interests  ;  it  may  affect  the  [  *  344  ] 
safety  of  the  state,  to  have  this  power  of  prompt  and  provi- 
dent distribution  fettered  by  the  rules  that  are  justly  imposed  upon 
the  regular  course  of  traffic.  It  is  a  thing  to  which  such  forms  not 
only  are  inapplicable  in  their  own  nature,  but  may  be  dangerous  in 
their  effects.  In  this  very  case,  what  is  to  be  thte  result  ?  Public  loss 
and  detriment  counterbalanced  by  nothing  but  the  putting  of  money 
into  the  pockets  of  the  custom-house  oflficers.  The  most  needful  ope- 
rations of  war  might  be  impeded,  enterprises  of  great  pith  and  moment 
might  be  defeated,  if  the  king,  in  the  exercises  of  this  prerogative,  was 
amenable  to  his  own  custom-house  for  the  regularity  of  his  forms  in 
the  distribution  of  his  public  stores.  What  is  the  mischief  suggested  ? 
— that  the  king  might  privilege  foreign  vessels,  contrary  to  the  Act  of 
Navigation ;  a  suggestion  as  inconsistent  with  the  decorum  due  to 
the  acts  of  the  ^rown,  as  with  the  constitutional  view  of  the  preroga- 
tives that  belong  to  it.  Though  public  policy  and  convenience  will 
neither  constitute  nor  overthrow  the  law,  they  are  good  interpreters 
of  that  which  is  doubtful ;  because  it  is  not  to  be  presumed  that  the 
statute  was  either  blind  to  public  consequences,  or  indifferent  about 
them ;  that  it  either  did  not  see  the  inconvenience,  or  meant  to  im- 
pose it.  That  individuals  may  avail  themselves  fraudulently  of  this 
royal  exemption,  is  said  to  be  possible.  Such  frauds,  when  they  shall 
occur,  may  be  met  by  the  vigilance  of  the  court.  When  private 
stores  have  been  embarked  in  public  transports,  confiscation  has  fol- 
lowed. The  whole  result  is,  to  found,  on  the  part  of  the  public,  a 
demand  of  increased  vigilance  in  the  court  which  has  to  examine  the 
transaction. 

•  I  cannot,  therefore,  concur  in  the  view  which  the  learned  [  *  345  ] 
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judge  of  the  court  below  has  taken  of  this  case.  I  am  compelled,  by 
the  view  which  I  have  taken  of  it,  on  all  the  consideration  I  have 
given  it,  to  pronounce  that  the  stores  are  not  liable  to  confiscatioo. 
On  a  question  of  this  extent,  it  might  be  advisable  to  resort  to 
higher  opinions,  unless  the  circumstance  of  its  being  the  last  case  of 
this  precise  nature  that  can  possibly  occur,  (vide  statute  52  Geo.  Ill 
c.  100,)  should  be  thought  to  render  such  a  resort  less  necessary. 

The  only  question  remaining  is,  that  of  the  ship  which  conveyed 
this  cargo  ;  and  it  appears  to  me  to  be  involved  entirely  in  the  legal 
fate  and  fortune  of  the  cargo.  If  there  be  no  offence  in  this  cargo, 
then  has  this  vessel  been  guilty  of  no  offence  in  importing  it.  The 
act,  as  to  its  legal  nature,  is  one  and  indivisible :  and  if  it  is  for  the 
advantage  of  the  public  that  the  cargo  should  be  imported,  it  is  not 
stating  the  case  of  this  vessel  too  highly  to  say,  that  it  has  been  un- 
offending in  the  importation. 


[  •  346  ]  *•  The  Union,  Olmsted. 

November  26,  1813. 

Ships  seen  to  be  in  chase  of  the  prize  during  the  day,  and  continuing  the  pursuit  in  a  proper 
direction  after  night  comes  on,  are  entitled  to  share  as  joint  captors,  although  they  axe  pR- 
vented  seeing  the  act  of  capture  by  the  darkness  of  the  night.^ 

• 

This  was  the  case  of  an  American  vessel,  laden  with  a  very  valnabk 
cargo  of  cotton,  and  captured  on  the  18th  of  January,  1813,  \rhibt  in 
the  prosecution  of  a  voyage  from  Philadelphia  to  Bordeaux,  by  his 
Majesty's  frigate  Iris.  Claims  of  joint  capture  were  interposed  by 
his  Majesty's  ships  Aftdromache,  Rota,  and  Rover,  under  the  circum- 
stances detailed  in  an  allegation,  which  is  cited  at  length  in  the  judg- 
ment, and  which  it  is,  therefore,  unnecessary  here  to  state. 

The  claim  of  the  joint  captors  rested  principally  on  this  ground — 
That  the  ships  were  in  chase,  and  distinctly  seen,  both  by  the  actual 
captor  and  by  the  prize,  during  the  whole  of  the  day  previous  to  the 
capture ;  that  they  continued  the  chase  during  the  night,  and  wete 
prevented  seeing  the  act  of  capture  solely  by  the  darkness  of  tii€ 
night 


^  [For  cases  as  to  joint  captures,  see  The  Nordstem,  1  Acton,  128,  note.3 
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Judgment. 
This  is  a  case  of  asserted  joint  capture  on  the  part  of  The  Andro- 
mache, Rota,  and  Rover,  to  share  in  a  prize  take  by  his  Majesty's 
ship  Iris.  The  allegation  pleading  the  fact  of  joint  capture  was  ad- 
admitted  without  opposition  at  the  time ;  but  it  is,  in  effect,  now 
opposed ;  for  the  case  has  been  argued  for  the  actual  captor  on  two 
grounds:  First,  that  the  facts  pleaded  in  the  allegation,  if  proved, 
would  not  entitle  them  to  share  ;  and,  secondly,  that  the  facts  are  not 
proved  as  laid.  It  will  be  proper,  therefore,  to  consider  the  case  first 
on  the  allegation. 

The  allegation  pleads,  "  That  on  the  18th  of  January  last, 
his  Majesty's  ship  Andromache,  George  Tobin,  Esq.,  •com-  [  *347  ] 
mander,  was  on  a  cruise  in  the  Bay  of  Biscay,  in  company 
with  his  Majesty's  ship  Rota,  Philip  Somerville,  Esq.,  commander, 
and  sloop  Rover,  Justice  Finley,  Esq.,  commander;  that  at  about 
nine  o'clock  of  the  said  morning,  the  said  ship  Andromache  being  in 
latitude  45''  2^  K,  and  longitude  4^  34'  W.,  and  the  Cordovan  light- 
house bearing  N.  87®  45^  E.,  distant  about  150  miles,  and  being  en- 
gaged in  supplying  The  Rota  with  provisions,  two  strange  sails  were 
discovered  from  the  mast-head  of  The  Andromache,  in  the  south-east 
quarter;   whereupon  the  boats  of  the  said  ship  were  immediately 
hoisted  in,  and  all  sail  made  in  chase  of  the  same.     That  a  short 
time  afterwards,  the  said  strange  sails  were  made  out  to  be  a  mer- 
chant vessel  and  a  frigate  in  chase  of  her,  the  said  merchant  vessel 
steering  N.  E.  by  N. ;  that  The  Andromache,  as  also  The  Rota  and 
Rover,  which  had  joined  in  the  chase,  approached  the  said  merchant 
vessel,  saw  her  plainly,  and  soon  perceived  her  to  alter  her  course 
more  to  the  eastward,  at  which  time  The  Andromache  was  seen  from 
the  said  prize.     That,  at  about  noon,  the  said  frigate  exchanged  pri- 
vate signals  with  The  Andromache  and  Rota,  whereby  they  all  be- 
came known  to  each  other,  and  the  said  frigate  was  found  to  be  The 
Iris."     So  that,  according  to  this  statement,  no  doubt  can  be  thrown 
on  the  identity  of  the  ships.     "  That  the  wind  being  from  the  west- 
ward, and  the  chase  to  the  eastward.  The  Andromache  kept  the  wind 
on  her  larboard  side,  which  enabled  her  to  near  the  chase,  and  to  pre- 
vent her  from  getting  to  windward  of  The  Iris  ;  that  The  Androma- 
che continued  the  pursuit,  though  occasionally  losing  sight  of  the 
chase,  as  well  as  of  The  Irisj  in  the  haze  which  came  on. 
That,  at  about  five  *  o'clock,  they  were  both  clearly  seen  [  *  348  ] 
from  The  Andromache,  bearing  N.  E.  by  N.,  and  distant 
about  four  miles,  and  she  was  then  closing  very  fast  with  both  the 
said  ships.    That  shortly  after,  the  weather  becoming  very  foggy,  and 
darkness  coming  on,  they  were  entirely  lost  sight  of;  but  The  Andro- 
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mache  persisted  in  the  pursuit,  and  sailed  to  the  north-east,  with  a 
view  of  intercepting  the  said  chase  ;  and,  at  about  half-past  five,  or  a 
quarter  before  six,  the  flash  of  a  gun  was  plainly  seen,  and  the  report 
thereof  distinctly  heard  on  board  The  Andromache,  in  the  direction 
of  the  said  chase,  which  the  party  proponent  doth  expressly  allege 
and  propound  was  fired  from  The  Iris  at  the  chase,  to  bring  her  to; 
and  the  said  gun  brought  her  to  accordingly-;  and  she  was  immedi- 
ately afterwards  captured  by  the  said  frigate  Iris,  at  the  distance  of 
not  more  than  three  miles  from  The  Andromache;  and  that  The 
Andromache  was  prevented  from  being  seen  by  the  persons  on  board 
the  prize  at  the  time  of  capture  aforesaid,  as  well  as  by  those  on 
board  the  said  frigate  Iris,  by  the  fog  and  darkness  of  the  night  only." 
And,  I  am  clearly  of  opinion  that,  upon  this  statement,  the  ships 
would  be  entitled  to  share  as  joint  captors ;  because,  if  they  were 
prevented  seeing  solely  by  the  fog  and  darkness  of  the  night,  that 
circumstance  would  not  be  sufficient  to  bar  them  of  a  right  to  which 
they  would  otherwise  have  been  entitled.  It  is  certainly  true,  that 
darkness  preventing  sight  will  not  universally  exclude  from  a  right  to 
share,  nor  can  the  rule  be  laid  down  universally  the  other  way ;  for 
there  may  not,  in  every  case,  be  evidence  to  show  proximity  to  the 

scene  of  action.     But  where  it  can  be  shown  that  the  as- 
[•349  ]  serted  joint  captor  was  in  sight  when  the  darkness  •came 

on,  that  it  continued  steering  the  same  course  by  which  it 
was  before  nearing  the  prize,  and  that  the  prize  itself  also  continued 
the  same  course,  it  amounts  almost  to  demonstration  that  the  ships 
would  have  seen  and  been  seen  by  each  other,  if  darkness  had  not 
intervened.  Upon  the  allegation,  therefore,  the  case  appears  to  be 
quite  clear ;  and  I  am  of  opinion  that  any  opposition  to  its  admissioD 
would  have  been  perfectly  vain. 

And  this  brings  me  to  the  other  part  of  the  case,  namely,  how  far 
the  allegation  is  supported  by  the  evidence.  Now  the  evidence  is  all 
on  one  side;  for  the  actual  captor  has  not  opposed  any  contradictioQ 
to  the  account  given  by  the  witnesses  for  the  joint  captor.  It  has, 
however,  been  said,  and  truly  said,  that  the  joint  captor  must  make 
out  his  case ;  that  the  onus  probandi  lies  upon  him ;  that  the  actual 
captor's  case  may  be  sufficiently  sustained  by  showing  the  joint  cap- 
tor's evidence  to  be  defective :  and,  these  positions  being  admitted  a* 
indisputable,  it  is  then  contended  that  the  evidence  here  falls  sub- 
stantially short  of  that  statement  of  facts  contained  in  the  allegation, 
on  which  I  signified  an  opinion  that  the  law  would  establish  the  in- 
terests of  a  joint  captor. 

The  witnesses  in  preparatory  eay,  there  was  no  other  ship  in  sight 
at  the  time  of  capture  ;  but  their  evidence  upon  this  point  is  very 
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imraaterial,  because  it  is  an  admitted  fact  that  the  ships  were  not  in 
actual  sight  at  that  crisis ;  their  deposition,  therefore,  to  this  effect, 
furnishes  not  the  slightest  contradiction  to  the  claim  of  the  joint  cap- 
tor.   The  same  persons  have  been  again  examined  upon  the  allega- 
tion, together  with  some  releasing  witnesses  from  on  board  The 
Andromache.     These  last  are  of  course  subject  to  the  com- 
mon suspicions  to  *  which  witnesses  of  this  description  are  [  *350  ] 
exposed ;  but  they  are  persons  above  the  station  of  ordinary 
seamen,  and  persons  whose  situations  furnish  them  with  peculiar 
means  of  observation,  being  the  master,  two  of  the  lieutenants,  and 
the  gunner  of  the  ship.     There  is  no  documentary  evidence;  and  it 
is  in  the 'depositions  of  those  classes  of  witnesses  that  the  defects,  if 
any  exist,  must  be  pointed  out. 

The  evidence,  it  has  been  contended,  is  deficient  in  two  respects : 
first,  it  is  said  there  is  no  sufficient  proof  of  identity;   that  it  is  not 
proved  that  these  tw6  ships  were  the  same  that  were  seen  by  these 
three  the  evening  before ;  and  thus  much  must  be  admitted,  that  there 
is  by  no  means  that  distinct  proof  which  the  allegation  holds  out, 
for  that  asserts  their  mutual  knowledge  of  each  other.     It  is  pleaded 
"that the  frigate  exchanged  private  signals  with  The  Andromache  and 
Rota,  whereby  they  all  became  known  to  each  other ; .  and  the  said 
frigate  was  found  to  be  The  Iris."     Now  this  is  not  fully  supported 
by  the  evidence ;  for  the  witnesses  do  not  speak  to  the  particular 
knowledge  of  the  ships  of  each  other,  only  that  "they  recognized 
each  other  as  friends."     It  is  left,  therefore,  very  loosely  (compara- 
tively at  least)  whether  they  possessed  this  particular  mutual  know- 
ledge of  each  other  which  the  allegation  positively  asserts.     But  the 
question  is,  whether,  taking  it  so,  there  is  not  still  a  satisfactory 
proof,  —  and  I  am  clearly  of  opinion  that  there  is.     It  is  proved  that 
two  ships  were  seen  at  such  a  time,  in  such  a  quarter,  and  with  such 
movements  as  belonged  to  these  two ;   and  it  is  also  proved  by  the 
witnesses  on  board  the  prize,  that  three  ships  were  seen  at  such  a  time, 
in  such  a.  quarter,  and  with  such  movements  as  belonged 
to  these  three.     Now  that  all  these  circumstances  *  should  [  *351  ] 
coincide  with  the  circumstances  that  belonged  to  five  other 
vessels,  is  a  most  gross  improbability ;  and  the  improbability  is  in- 
creased by  the  fact  that  no  other  vessels  are  in  any  manner  indicated  to 
which  sucli  circumstances  belonged,  either  by  any  claim  of  their  own, 
or  by  any  assertion  on  the  part  of  the  actual  captor.     If  other  ships 
had  not  only  actually  seen,  but  actually  chased,  during  the  whole 
course  of  the  day,  had  approached  the  prize  in  the  decline  of  the  day, 
and  had  only  been  prevented  from  seeing  the  sequel  by  the  night  and 
fog  supervening,  it  is  quite  impossible  that  their  claim  should  not 
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have  been  interposed  on  the  same  grounds  that  have  invited  the 
claims  of  these  vessels.  That  such  vessels  should  concern  themselves 
no  further,  should  desist  from  inquiry,  and  should  not  avail  themselves 
of  the  intelligence  they  might  obtain ;  and  that  there  should  be  found 
three  other  ships,  who,  without  knowing  the  circumstances,  should  be 
able  to  state  all  the  circumstances  accurately,  in  order  to  construct  a 
false  claim,  is  beyond  the  reach  of  the  wildest  poetical  fiction.  1 
have  no  doubt,  therefore,  in  saying  there  is  sufficient  proof  of  identity 
as  to  The  Rota. 

The  next  defect  which  has  been  attempted  to  be  pointed  out  is, 
that  The  Andromache  did  not  pursue  the  right  course,  but  went  cod- 
jecturally,  and  in  search,  and,  like  The  Niemen,  {vide  page  9,)  in  a 
course  that  would  never  have  brought  her  up  to  the  prize.  That  ship 
certainly  had  the,  animus  persequendi,  but  unfortunately  directed  in  a 
course  that  was  the  very  reverse  of  a  chase.  But  here  the  evidence 
establishes  a  case  directly  the  contrary ;  for  it  entirely  supports  the 
allegation,  which  asserts  that  the  ships  had  two  objects  in 
[  *  352  ]  yiew,  in  steering  their  course  as  they  did,  —  to  come  up  *witk 
the  prize,  and  to  prevent  her  going  in  a  course  by  which  she 
might  avoid  The  Iris.  Th^  two  objects  were  perfectly  consistent 
The  objection  supposes,  that  the  course  which  she  steered,  though  it 
might  serve  the  one  purpose  of  intercepting,  if  necessary,  would  dfr 
feat  the  other  more  direct  and  material  one,  of  coming  up  with  the 
prize.  But  the  fact  answers  the  objection;  for  all  the  witnesses 
depose  that  she  persisted  in  the  pursuit ;  that  the  flash  of  the  gun 
was  distinctly  seen,  and  the  report  heard  in  the  direction  of  the  chase, 
The  Andromache  being,  at  the  time,  not  more  than  three  or  four 
miles  off,  and  clearly  within  visible  distance,  but  for  the  intervention 
of  the  fog  and  darkness,  and  continuing  in  the  same  direction  after 
she  had  seen  the  fire,  as  before.  She  did  not  come  up,  because  the 
firing  ceased  on  the  capture  of  the  vessel,  and  the  course  of  the  vessel 
ceased  on  the  same  occasion ;  and  the  darkness  and  fog,  and  squally, 
blustering  weather  continued,  in  which  she  must  have  passed  them. 
Having  before  stated  my  opinion  that  the  allegation,  if  supported, 
would  establish  the  claim,  and  being  of  opinion  that  sufficient  proof 
has  been  adduced,  I  shall  pronounce  for  the  interest  of  The  Andro- 
mache ;  and,  as  I  see  no  material  difference  in  the  cases  of  the  other 
ships,  I  shall  pronounce  them  also  to  be  entitled  to  share. 

It  has  been  objected  that  no  releasing  witnesses  have  been  ex- 
amined on  the  part  of  The  Rover,  in  order  to  prove  that  she  persisted 
in  the  chase  ;  but  I  am  of  opinion  that  this  defect  is  compensated  bj 
the  circumstance  of  her  coming  up  on  the  next  morning,  and  putting 
in  her  claim. 
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•  Belvidere,  Marsh.  [  *  353  ] 

Jalj  6«  1813. 

The  claim  of  British  merchants  for  advances  made  by  them  for  the  use  of  an  American  ship 
seized  by  the  government  upon  the  breaking  out  of  hostilities  with  that  country,  cannot  bo 
allowed  upon  the  mere  averment  of  the  parties  themselves  that  the  ship  was  put  into  their 
hands  as  a  security  for  the  debt  so  contracted ;  and  the  case  is  still  more  unfavorable  if 
the  money  was  advanced,  not  for  the  immediate  outfit  of  the  vessel,  but  for  the  general 
mercantile  transactions  of  the  American  owners. 

This  was  an  application  on  behalf  of  Messrs.  Sansom  &  Co., 
British  merchants,  to  obtain  possession  of  an  American  ship,  which 
was  seized  in  the  River  Thames,  under  the  embargo  which  preceded 
the  declaration  of  hostilities  between  Great  Britain  and  the  United 
States  of  America. 

It  was  stated  in  an  affidavit  made  by  one  of  the  partners  in  the 
house  of  Sansom  &  Co.,  that  they  had  advanced  considerable  sums 
to  the  American  owners  on  account  of  this  ship,  and  that  it  was  put 
into  their  possession  as  a  security  for  the  repayment  of  the  money 
advanced  by  their  house  of  trade ;  that  they  sent  the  ship,  under  the 
protection  of  a  license,  bearing  date  the  14th  of  August,  1811,  to  the 
Baltic  and  back,  and  that  the  amount  of  freight  earned  on  the  voyage 
was  placed  to  the  credit  of  the  ship ;  that  they  obtained  another 
license  in  February,  1812,  for  a  similar  voyage,  but  made  no  use  of 
it;  because  it  would  have  been  necessary  to  have  advanced  money 
for  the  purchase  of  a  cargo,  which  they  declined  to  do,  in  consequence 
of  the  non-arrival  of  some  remittances  which  they  had  expected  from 
their  American  correspondents.     It  was  stated,  likewise,  in  the  affida- 
vit, that  by  way  of  further  security,  a  power  of  attorney  was  executed 
on  the  7th  of  March,  1812,  authorizing  Sansom  and  Co.  to  sell  the 
ship,  or  to  employ  her  in  any  way  that  they  might  deem  most  eligible 
for  their  interest     A  letter  of  attorney  to  this  effect  was  annexed  to 
the  affidavit ;  and  there  was  also  exhibited  an  account  current  between 
the   parties  respecting  the  ship,  from  which   it  appeared 
•  that  the  balance  due  to  Messrs.   Sansom  &  Co.  from  the  [  *  354  ] 
American  owners,  on  the  31st  of  December,  1812,  amounted 
to  1,724Z.  4^.  9d.     The  affidavit  also  stated,  that  the  American  house 
of  trade  was  further  indebted  to  Messrs.  Sansom  &  Co.  in  the  sum 
of  3,257/.  17*.,  for  which  they  had  no  security  whatever. 

For  the  crown,  the  King^s  Advocate  and  Adams  contended,  that 
the  court  was  not  at  liberty  in  prize  proceedings  to  attend  to  collateral 
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claims ;  and  that  the  legal  title  being  in  the  American  owners,  the 
ship  must  necessarily  be  condemned  as  enemy's  property.  That 
nothing  but  an  order  ^  from  the  crown,  directing  the  repayment  of 
the  advances  made  by  the  British  merchants,  could  justify  the  coart 
in  pronouncing  for  the  claim  which  had  been  made  on  their  bebaU. 
That  Messrs.  Sansora  &  Co.  had  no  lien  on  thia^  ship,  at  lea^ 
nothing  that  could  be  so  considered,  according  to  the  law  of  England 
That  the  power  of  attorney,  which  had  been  produced,  did  not  con- 
tain any  assignment  of  the  ship  to  them- by  way  of  securitj 
[  •  355  ]  for  the  *  debt,  but  merely  authorized  them  to  sell  the  vessel, 
or  to  employ  her  till  a  sale  should  be  effected.  That  the 
court,  by  decreeing  possession  of  this  ship  to  Messrs.  Sansom  &  Co, 
would  in  effect  decree  that  the  crown  should  pay  the  debts  of  its 
enemies,  since  the  debt  of  the  American  owners  to  the  British  mer- 
chants would,  by  the  delivery  of  the  ship  into  their  possession,  be  pro 
tanto  extinguished.  That  part  of  the  money  had  been  advanced  by 
Messrs.  Sansom  &  Co.  since  the  embargo  was  imposed,  and  for  this 
they  could  have  nothing  in  the  nature  of  a  lien  on  the  ship.  That 
the  parties  having  failed  in  establishing  either  a  legal  or  eqaitaUe 
title  to  the.  ship,  their  prayer  must  be  rejected. 

For  the  claimants  it  was  contended — That  although  the  crown  is 
under  no  obligation  to  allow  claims  which  are  latent  only,  and  which 
cannot  be  enforced  without  the  aid  of  a  court  of  justice;  yet  it  is 
bound  to  respect  the  claims  of  its  subjects  upon  property  placed  ia 
their  hands  as  a  security  for  money  advanced  by  them.  That  simi- 
lar claims  had  been  allowed  by  the  crown  on  former  occasions.  To- 
bago, De Wit,  5  Rob.  218 ;  Constantia,  Harlessen,  Edw.  Rep.  232 ; 
Vrow  Sarah,  Classina.^ 


'  On  the  breaking  out  of  hostilities  with  Denmark,  in  the  year  1807,  an  order 
council,  of  which  the  following  is  an  extract,  was  issued :  "And  it  is  hereby 
ordered,  that  in  case  any  advances  shall  have  been  made  before  the  late  embargos  fix^ 
the  second  of  September  last,  by  any  British  subject  upon  the  credit  and  securitj  of 
any  ship,  freight,  or  goods  belonging  to  Danish  subjects,  which  may  be  eondenuied  ai 
prize  to  his  Majesty,  the  amount  of  such  advances  so  actually  made  (but  without  far- 
ther compensation)  shall  be  paid  to  the  said  British  subjects,  out  of  the  proceeds  d 
the  property  so  condemned,  upon  the  credit  of  which  the  advances  were  respectiT^AT 
made,  upon  due  proof  thereof  to  the  satisfaction  of  the  High  Court  of  Admiralty,  &c-* 

^  This  was  the  case  of  a  Dutch  ship,  which  sailed  in  July,  1802,  on  a  voyage  6tb 
the  Texel  to  Surinam,  but  put  into  Cowes  in  distress,  in  consequence  of  damage  ^ 
had  sustained  at  sea.  On  his  arrival  at  Cowes,  the  master  applied  for  assistance  id 
Messrs.  Day,  of  that  place,  who,  afler  a  regular  survey,  caused  the  cargo  to  be  12&- 
livered  and  warehoused,  and  put  the  vessel  into  the  hands  of  Messrs.  Sieur  &  ^tjt^hfiji^ 
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•Judgment.  [  * 356  ] 

Sir  W.  Scott.     This  is  the  case  of  an  American  ves- 
sel, which  has  been  seized  in  the  London   dock,  and  is  liable  to 
condemnation,  as  the  property  of  an  enemy,  to  the  crown  of  this 
country.     No  regular  claim  has  been  given  for  the  ship;  but  an 
application  is  made  to  the  court  by  merchants  in  this  town  (Messrs. 
Sansom  &  Co.)  to  have  the  ship  redelivered  to  them,  stating  that 
it  had  been  placed  in  their   hands   as  a   security  for  money  ad-* 
vanced  by  them  on  account  of  this  very  ship.     Cases  have  been 
stated  in  which  the  court  has  certainly  attended  to  claims  some- 
what similar ;  but  in  all  those  cases  the  parties  had  some  certain  evi- 
dence of  their  right.     They  had  either  a  positive  lien  upon  the  ship, 
or  were  in  possession  of  a  bottomry  bond,  or  some  specific  security. 
In  this  case,  nothing  of  the  kind  is  made  out  by  the  claimants ;  and 
this  does,  I  think,  materially  distinguish  it  from  those  cases  which 
have  been  mentioned.     Here  is  nothing  but  an  affidavit  of  the  claim- 
ants themselves,  stating  that  they  have,  at  various  times,  advanced 
money  for  the  uses  of  this  ship,  and  that  the  American  owners  had  put 
them  in  possession  of  it  as  a  security  for  the  debt  so  contracted.     No 
bottomry  bond  or  any  instrument  of  any  kind  is  produced  in  support 
of  the  claim,  which  is  left  to  rest  upon  the  mere  averment  of 
the  parties  interested.     The  *  persons  who  have  made  this  [  *  357  ] 
affidavit  are  certainly  of  the  highest  respectability  in  the 
class  of  persons  to  which  they  belong ;  but  the  court  cannot  take  a 
fact  of  this  sort  upon  the  bare  averment  of  any  persons,  however 
respectable,  or  suffer  itself  to  make  personal  distinctions  in  matters  of 
this  kind.     It  expects  to  be  furnished  with  something  more  substan- 
tial than  the  mere  affidavit  of  the  parties  themselves.     Nothing  more 
is  offered  in  the  present  case ;  and  this  defect  is,  I  think,  fatal  to  the 
claim. 

What  Mr.  Sansom  swears  is  this :  That  the  vessel  was  put  into 
the  possession  of  the  house  6f  trade  to  which  he  belongs,  as  a  secur- 


with  directioDS  to  them  to  make  the  necessary  repairs,  which  they  accordingly  did. 
After  the  repairs  had  been  completed,  the  ship  and  cargo  were  seized,  under  the  em- 
bargo, (15lh  May,  1803,)  which  preceded  the  declaration  of  hostilities  against  the  Ba- 
tavian  republic,  and  were  proceeded  against  as  droits  of  admiralty.  A  claim  was 
jiren  by  Messrs.  Sieur  &  Mitchell,  for  the  amount  of  the  repairs  done  by  them,  and 
dso  on  behalf  of  Messrs.  Day,  for  the  money  they  had  advanced  for  the  unlivering  and 
rarebousing  the  cargo,  and  other  incidental  expenses.  The  court  pronounced  in  favor 
(f  the  claims,  referring  it  to  the  registrar  and  merchants  to  ascert£un  the  sums  actually 
be  to  the  claimants.  • 
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ity  for  money  advanced  by  them ;  but  this  statement  is  "wholly  un- 
supported by  documentary  evidence,  and  rests  on  the  assertion  of 
Mr.  Sansora  himself.  What  sort  of  possession  of  the  ship  was  given 
to  this  gentleman  ?  According  to  his  own  statement,  it  was  entrusted 
to  him  partly  for  the  sale  of  the  ship,  and  partly  for  its  employment 
in  trade.  But  that  any  instrument  to  this  effect  .was  executed,  or 
that  there  was  any  correspondence  by  letter  relative  to  this  busine^ 
•does  not  at  all  appear.  Thus  far  the  matter  rests  upon  mere  verbal 
agreement,  between  the  parties,  if,  indeed,  there  was  any  thing  that 
can  be  treated  as  an  actual  agreement  upon  the  subject.  .  Then  (at  a 
very  late  date)  comes  a  general  power  of  attorney ;  such  as  might  be 
very  well  granted  to  any  other  agent,  who  had  no  claims  whateYcr 
on  the  ship.  The  accounts  too  are  made  out  in  the  way  in  whick 
any  other  agent  must  be  supposed  to  make  out  his  accounts  ;  for  the 
profits  earned  by  this  ship  in  the  way  of  freight  are  placed  to  the 
account  of  the  principal  in  America.  There  is  so  manifest  a  defi- 
ciency in  the  evidence,  that  it  is  impossible  for  the  court  to  sustain 

the  demand. 
[  *  358  ]      *  Another  very  important  consideration  in  the  present  case 
is,  that  the  advances,  which  are  stated  to  have  been  made, 
were  not  merely  for  the  purpose  of  covering  expenses  incurred  in  the 
repairs  and  outfit  of  this  vessel,  but  for  the  general  mercantile  trans- 
actiohs  of  the  American  owner.     The  court  has  never  gone  the  length 
of  allowing  a  claim  so  founded.     What  was  done  in  the  case  of  The 
Vrow  Sarah,  Classina,  and  the  other  cases  which  have  been  men- 
tioned, was  to  give  English  merchants,  from  the  bounty  of  the  crown, 
the  expenses  incurred  in  the  outfit  of  the  vessel  immediately  before 
the  seizure  was  made.     It  was  thought  by  the  court,  and  by  the  go- 
vernment also,  that  it  would  be  a  harsh  measure  to  make  Britisii 
merchants  sustain  the  loss  of  money  so  expended.     But  here  the 
court  is  called  upon  to  investigate  transactions  which  have  no  sub- 
stantive affinity  to  the  present,  and  to  examine  accounts  of  profit  and 
loss  upon  a  course  of  trade  which  was  going  on  for  a  number  of 
years.     I  am  clearly  of  opinion  that  it  is  not  within  the  province  o( 
this  court  to  enter  upon  such  an  investigation.     There  may  exist 
counter  demands  on  the  part  of  the  American  owners ;  there  naay  be 
disputed  accounts  between  them  and  Sansom's  house  of  trade,  to 
which  the  court  can  have  no  access.     Differences  may  exist  as  to  the 
employment  or  non-employment  of  this  vessel.     The  owner  may  pe^ 
haps  say  that  the  ship  was  not  employed  according  to  his  order.    I 
think  I  should  depart  from  all  consistency  of  judgment,  if  I  ^"ere  to 
allow  a  claim  like  the  present,  which  differs  'substantially  from  those 
to  which  it  has  been  represented  as  similar,  which  is  latent,  ancient 
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in  point  of  time,  and  unaccompanied  by  any  satisfactory  proof.     If  I 
were  to  take  this  ship  out  of  the  possession  of  the  seizor,  I 
must  probably  be  under  the  necessity  of  doing.  *  the  same  [  *  359  ] 
-with  every  other  ship  which  has  been  seized  in  the  same 
way  ;  for  I  suppose  there  is  hardly  any  American  ship  in  this  country 
for  which  advances  have  not  been  made  in  a  similar  manner.     Every 
agent  to  whom  an  American  ship  has  been  consigned*for  employ- 
ment in  European  trade,  has  the  same  kind  of  possession ;  and  many 
of  them  have  doubtless  orders  to  sell  the  ship,  if  no  advantageous 
employment  can  be  procured.     All  that  Mr.  Sansom  states  in  his 
affidavit,  points  rather  to  the  direction  and  management  of  the  ship, 
for  the  benefit  of  the  American  owner,  than  to  any  possession  by 
way  of  security  to  himself.     I  am  under  the  necessity  of  rejecting 
the  claim. 


Sparkler,  Brown. 

December  2,  1813. 

A  ship  in  sight  at  the  time  of  capture  is  entitled  to  share  in  the  prize  from  that  circumstance 
alone,  and  the  claim  is  still  stronger  in  favor  of  a  ship  which  has  joined  in  the  pursuit  of 
the  prize.^  Actual  captor  giving  false  information  respecting  the  prize,  is  liable  to  be 
visited  with  costs. 

This  was  a  claim  on  behalf  of  his  Majesty's  ship  Armide,  to  share 
in  the  salvage  which  had  been  decreed  to  The  Nimrod,  for  the  recap- 
ture of  this  British  ship  and  cargo  from  the  hands  of  the  enemy. 
The  claim  was  founded  on  the  fact  of  sight  and  of  joint  chasing. 
There  was  a  question  of  costs,  arising  upon  the  misconduct  of  The 
Nimrod,  from  which  ship  false  information  had  been  given  respecting 
the  prize,  and  had  occasioned  a  necessity  for  the  expenses  attending 
this  litigation. 

Judgment. 
Sir  W.  Scott.     This  case,  which  is  one  of  asserted 'joint  capture, 
has  been  described  in  the  argument  as  an  extreme  case ;  but 
I  own  that  it  does  not  appear  to  *me  to  answer  that  de-  [*360] 
scription.     The  rule  of  law  upon  this  subject  is,  that  a  ship 


[See  The  Dorothy  Foster,  6  C.  Rob.  88.] 
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in  sight  at  the  time  of  capture  is  entitled  to  share  in  the  prize  ibni 
that  circumstance  alone,  unless  the  case  happens  to  fall  withioooe 
of  the  exceptions  to  that  general  rule;  such  as  the  circumstance tt 
steering  a  directly  contrary  course ;  for  that  might  defeat  an  interes 
which  would  otherwise  have  been  supported  upon  the  ground  of 
being  in  sight.  It  may  seem  hard  upon  the  actual  captor,  that  a^-e* 
sel,  which  was  perhaps  scarcely  in  sight,  and  contributed  nothing tc 
the  capture,  should  be  entitled  to  an  equal  share  of  the  benefit  w'A 
another  ship,  which  may  perhaps  have  been  engaged  in  a  long  par- 
suit  of  the  prize,  and  may  likewise  have  sustained  a  very  severe  co* 
flict.  Where  exertions  of  this  kind  have  been  made  by  the  actml 
captor,  and  no  assistance  has.  been  afforded  by  the  vessel  claimiag 
to  share  as  joint  captor,  the  case  may  very  properly  be  called  at 
extreme  one ;  but,  according  to  the  statement  contained  in  the  alk* 
gation,  there  was  in  this  case  an  actual  contribution  of  assistance  <£ 
the  part  erf  The  Armide,  for  that  ship  is  asserted  to  have  joined  ic 
the  pursuit  with  The  Nimrod.  Such  a  claim  is  not  to  be  descriW 
as  an  extreme  one,  or  as  one  which  the  court  would  strain  hard  \o 
reject.  It  is  rather  entitled  to  be  considered  in  a  favorable  point  c( 
view ;  for  the  law  is  willing  to  favor  the  interests  of  all  who  contri- 
.bute  their  endeavors  to  capture  the  vessels  of  the  enemy. 

Upon  the  facts  of  the  case,  I  can  entertain  no  doubt.     The  fact 
that  The  Armide  saw  the  prize,  and  was  also  seen  from  the  prize,  is 
indisputably  proved.     It  is  proved,  likewise,  that  she  was  steering  ic 
a  direction  towards  the  prize ;  nor  is  it  a  sufficient  contradiction  ta 
this  to  say,  that  she  steered  a  course  different  to  that  d 
[  •  361  ]  *  The  Nimrod ;  for  it  is  not  necessary  that  the  joint  capiot 
should  pursue  the  prize  in  exactly  the  same  course  with  ik 
actual  captor ;  indeed  the  situation  and  bearing  of  the  ships  to  the 
prize  and  to  each  other,  may  frequently  make  it  proper  that  tkj 
should  shape  their  courses  in  directions  not  precisely  the  same.     Hk 
fact,  as  I  before  observed,  is  established,  that  The  Armide  steered  ia 
pursuit  of  the  prize,  and  that  she  was  seen  by  the  prize  so  to  do;  zad 
though  the  sight  was  now  and  then  obscured,  yet  the  pursuit  xm 
continued  up  to  the  time  of  capture,  and  even  after  it  bad  takes 
place.     With  respect  to  the  identity  of  the  three  ships,  there  can  be 
no  doubt;  for  it  is  next  to  an  impossibility  that  the  very  same  ca* 
cumstances  should  have  occurred  to  three  other  vessels  precisely  tf 
the  same  time.     According  to  the  reasoning  of  the  court  in   oibff 
cases,  I  must  hold  the  fact  of  identity  to  be  satisfactorily  establistei 
by  the  coincidence  of  several  circumstances. 

I  proceed,  in  the  next  place,  to  consider  the  question  of  cos:^ 
Now  it  is  evident  that  there  has  been  such  a  degree  of  misconduct 
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on  the  part  of  the  actual  captor,  that  would  justify  the  court,  if  it  was 
disposed  to  act  rigorously,  in  visiting  him  with  costs.  It  is  a  painful 
thing,  in  any  case,  to  see  that  in  the  sworn  answers  less  attention  is 
paid  to  the  sanctity  of  an  oath  than  is  due  upon  all  occasions  to  so 
serious  an  obligation.  After  the  prize  had  been  boarded  by  The 
Nimrod,  it  appears  that  a  lieutenant  and  midshipman  were  sent  off 
to  that  ship  from  The  Armide,  with  directions  to  make  inquiry 
respecting  the  name  and  other  particulars  of  the  vessel,  which  had 
been  boarded ;  and  that,  upon  their  arrival  on  board  The  Nimrod, 
they  were  assured  that  no  prize  had  been  made,  but  that  a 
transaction  of  •a  totally  different  nature  had  taken  place.  [*362  ] 
That  the  vessel  which  they  had  been  pursuing,  was  found 
to  be  protected  by  a  license,  and  had,  on  that  account,  been  dismissed. 
In  consequence  of  the  representation  so  made,  and  to  which  full  cre- 
dit was  then  given,  the  claim  of  The  Armide  was,  for  a  time,  aban- 
doned, and  it  was  from  mere  accident  that  the  truth  was  afterwards 
discovered.  The  excuse  which  has  been  set  up  by  the  person  who 
returned  the  answer,  that  he  returned  a  false  answer,  because  the 
question  was  not  put  to  him  by  the  proper  person,  is  unsatisfactory. 
Want  of  authority  in  the  person  putting  the  question  might,  at  the 
utmost,  be  a  reason  for  declining  to  answer  altogether,  but  can  never 
justify  an  attempt  to  mislead,  by  returning  an  answer  altogether  false. 
According  to  the  real  demerits  in  this  conduct,  I  should  feel  myself 
justified  in  condemning  the  party  in  the  costs  of  this  litigation ;  but 
it  must,  at  the  same  time,  be  recollected,  that  he  is  the  actual  captor, 
and  that,  from  the  size  of  The  Armide,  for  whose  interest  I  have  pro- 
nounced, the  share  of  The  Nimrod  will  be  very  much  diminished.  It 
would  be  hard,  too,  to  take  away  any  of  the  rights  of  other  officers 
and  men,  who  are  not  implicated  in  this  act  of  misconduct.  I  shall, 
therefore,  content  myself  with  pronouncing  for  the  claim  of  The 
Armide,  and  directing  the  expenses  of  the  two  commissions,  for  the 
examination  of  witnesses,  to  be  deducted  from  the  share  of  The  Nim- 
rod. 

The  counsel  for  the  commander  of  The  Nimrod  having  represented 
that  the  expense  would  exceed  his  share  of  the  prize,  which  must  be 
reduced  very  low  by  his  own  expenses,  and  by  the  magni- 
tude of  the  *  share  to  which  The  Armide  would  be  entitled,  [  *363  ] 
in  consequence  of  the  size  of  that  ship,  the  court  directed  the 
parties  respectively  to  pay  their  own  expenses ;  but  expressed  a  wish 
that  this  should  be  understood  as  not  withdrawing  its  disapprobation 
of  the  conduct  of  the  officer  of  The  Nimrod. 


364  CASES   DETERMINED   IN  THE 

The  John.   4  Dod. 


The  John,  Turner. 

December  2,  1813. 

The  bnrdcn  of  proof  lies  upon  the  party  setting  up  a  claim  of  joint  capture,  and  the 
monj  of  releasing  witnesses  if  unsupported  hj  other  evidence,  is  insufficient  to  esubM 
such  a  claim.^ 

This  was  a  claim  on  behalf  of  the  commanding  officers  and  crew 
of  his  Majesty's  sloop  Royalist,  to  share  in  the  salvage  due  for  tha 
recapture  of  this  British  ship  and  cargo,  which  had  been  taken  by  fe 
enemy,  and  retaken  by  his  Majesty's  ship  Bermuda.  The  circam> 
stances  of  the  case  are  fully  stated  in  the  judgment  of  the  courL 

Judgment. 
Sir  William  Scott.  It  is  hardly  necessary  for  me  to  repeat  the 
observation  which  the  court  has  in  very  many  cases  occasion  to  mait 
that  the  actual  captor  is  the  favorite  of  the  law,  and  that  the  cocn 
will  not  suffer  his  interest  to  be  affected  but  by  evidence  the  mKi 
satisfactory.  The  onus  probandi  lies  upon  the  party  setting  ap  s 
claim  as  joint  captor,  who,  in  order  to  establish  it,  must  bring  verr 
clear  proof  in  support  of  his  case.  The  evidence  of  releasing  vi^ 
nesses,  if  unsupported  by  other  testimony,  has  always  been  held 
insufiicient  for  such  a  purpose.  An  allegation  has  been  given  in  this 
case  in  which  it  is  pleaded,  "  that,  on  the  2d  of  November,  ISll,  the 

persons  on  board  The  Royalist  observed  a  brig  under  ifce 
[  *364  ]  land  on  the  •weather-bow,  and  soon  discovered  the  sametc 

be  his  Majesty's  ship  The  Bermuda ;  and  shortly  afterwaic^ 
they  observed  another  brig  nearer  to  the  land,  and  to  the  eastward  of 
St.  Valery,  which  then  bore  from  them  south-west  about  ten  or  elerez 
miles ;  that  they  immediately  afterwards  saw  The  Bermuda  unda 
sail,  working  to  windward,  in  chaser  of  the  said  brig ;  and  they  ob- 
served her  to  shorten  sail  and  heave  to,  and  the  said  brig  bear  up: 
and  at  such  time,  being  about  7  A.  M.  of  the  said  day.  The  Bermada 
boarded  and  recaptured  the  said  brig."  Really  one  would  suppose, 
from  this  representation,  that  The  Bermuda  herself  boarded  the  prist: 
whereas,  in  point  of  fact,  it  turns  out  that  the  boarding  took  place 
from  the  boat  (or  gig,  as  it  is  called)  of  The  Bermuda,  which  was  i£ 
some  distance  from  the  ship,  and  that  she  herself  did  not  corae  up  tJ 


1  [La  Belle  Coquette,  1  Dod.  19.    But  see  The  Galen,  2  Dod.  19.J 
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half  an  hour  afterwards.     The  releasing  witnesses,  who  have  been 
examined,  though  individually  they  may  be  persons  of  very  great  cre- 
dit, are  still  subject  to  the  observation  which  has  been  before  made 
regarding  all  witnesses  of  the  same  description,  that  a  claim  cannot 
be  established  upon  their  evidence  only.     That  no  other  witnesses 
have  been  examined,  is  the  fault  of  the  asserted  joint  captor,  whose 
interest  required  him  to  produce  them,  if  he  had  it  in  his  power  so  to 
do.     The  only  evidence  with  which  the  court  has  been  furnished,  in 
addition  to  that  of  the  releasing  witnesses,  is  contained  in  the  answers 
of  Captain  Cunningham,  the  actual  captor ;  and  I  think  it  extraordi- 
nary that  the  case  should  have  been  left  here.    Captain  Cunningham 
states,  in  his  answer,  ''that  his  gig  came  up  about  seven  o'clock  with 
the  said  vessel,  when  the  said  officer  and  men  boarded  and  recaptured 
her,  when  she  proved  to  be  the  brig  John ;  but  he  denies  and 
disbelieves  that  at  such  time  his  Majesty's  sloop  Royalist  [*365  ] 
was  in  sight  thereof,  or  capable  of  aiding  and  assisting 
therein,  if  it  had  been  necessary,  or  that  The  Royalist  was  seen  by 
the  persons  on  board  the  said  brig ;  for  he  says  that,  when  he  saw  the 
said  brig  John  coming  out  before  the  wind  in  the  possession  of  his 
boat's  crew,  he  sent  a  midshipman  to  the  mast-head  of  The  Bermuda, 
to  discover  whether  there  was  any  vessel  in  sight,  who  reported  that 
there  was  none,  and  which  he  verily  believes  to  be  true.     He  further 
says,  that,  about  an  half  an  hour  after.  The  John  was  captured  by 
The  Bermuda,  which  had  hove  to,  and  another  boat  was  sent  on 
board  for  the  master  of  the  said  brig,  who  returned  with  him,  and  the 
brig  was  then  taken  in  tow  by  The  Bermuda ;  and  that  when  The 
Bermuda  tacked,  a  few  minutes  previous  to  her  sa  heaving  to.  The 
XLoyalist  was  first  seen  directly  to  leeward,  from  twelve  to  fifteen 
miles  distant ;  and  that  about  ten  o'clock  the  same  day.  The  Ber- 
muda passed  within  hail  of  The  Royalist."     So  far,  therefore,  the 
answer  of  Captain  Cunningham  contains  a  direct  negative  of  the 
claim  which  has  been  set  up.     Captain  Downie,  he  says,  asked  him, 
«*  AVhere  the  said  brig  which  he  had  in  tow  was  from,  and  how  laden  ; 
to  which  he  replied.  Laden  with  wine ;  and  that  Captain  Downie, 
then  said.  We  saw  you."     It  is  a  pity  this  was  not  put  in  a  more 
clear  and  pointed  manner  by  Captain  Downie,  if  he  had  any  inten- 
tion of  asserting  the  right  of  The  Royalist  to  share  in  the  capture. 
One  of  the  witnesses,  indeed,  swears,  that  Captain  Downie  said, 
►*  ^We  saw  you  take  her ; "  but  in  this  he  is  not  supported  by  the  other 
persons  who  have  been  examined  on  the  plea,  and  his  testimony 
bherefore,  is  not  to  be  much  regarded.     The  reply  of  Cap- 
tain Cunningham  •leaves  the  matter  equally  at  large.    "  We  [  *  366  ] 
»a.w  you,  too,"  but  not  specifying  at  what  particular  time. 

VOL..  I.  — DOD.  21 
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One  would  naturally  suppose,  that  this  conversation  referred  to  the 
time  of  capture ;  but  it  is  by  no  means  certain  that  it  is  so ;  and  Cap- 
tain Cunningham  swears  that  he  had  no  such  meaning,  but  that  *^he 
meant  at  the  time  before  stated  in  his  answer,"  and  not  at  the  time 
when  the  recapture  was  effected.  It  has  been  contended  in  the  a^- 
ment,  and  the  principle  has  not  been  denied,.that  if  there  is  any  ambi- 
guity in  the  case,  it  is  sufficient  to  put  an  end  to  the  claim  of  tbe 
asserted  joint  captors.  Their  case  rests  entirely  upon  the  CYidenoe 
of  the  releasing  witnesses,  which  is  not  resting  upon  a  rock ;  and  the 
party  has  thrown  away  or  lost  the  opportunity  of  examining  other 
witnesses.  As  Captain  Cunningham,  in  his  answer,  does  not  sup- 
port, but  denies,  that  he  meant  what  should  be  more  naturally  under- 
stood from  the  terms  of  his  answer,  the  court  is  bound  to  apply  that 
interpretation.  The  case,  then,  rests  on  the  evidence  of  releasing  wit- 
nesses only,  which  is  not  sufficient ;  and  I  am,  therefore,  under  tbe 
necessity  of  pronouncing  against  the  claim  of  The  Royalist 


[  *  367  ]  •  The  Matilda,  Rantin. 

December  16, 1813. 

# 
The  military  character  of  a  vessel  is  not  so  lost  by  capture  and  recapture  as  to  extiz^i^ 

the  right  to  head-money. 

This  was  the  case  of  an  American  privateer,  which  was  captoxed 
on  the  27th  of  March  last,  off  the  coast  of  Brazil,  by  the  British 
privateer.  The  Lion,  after  a  very  severe  action,  in  which  the  com- 
mander and  first  lieutenant,  with  several  of  the  crew,  were  killed,  and 
many  others  wounded.     A  prize-master  and  some  men  were  put  on 
board  from  The  Lion,  and  the  vessel  was  despatched  for  England; 
but,  in  the  course  of  her  voyage,  being  about  eight  leagues  to  the 
westward  of  Scilly,  she  was  retaken  on  the  23d  of  July,  by  the  Ame> 
rican  sloop  of  war  The  Argus,  which,  after  taking  out  all  the  peopk 
put  on  board  from  The  Lion,  but  leaving  two  of  the  original  crew  ol 
The  Matilda,  put  the  master's  mate  and  twelve  other  men  from  Tbe 
Argus  on  board,  and  directed  them  to  navigate  the  vesssel  to  the 
first  French  port.     On  the  25th  of  July,  the  ship  was  again  taken  by 
the  British  frigate  The  Revolutionaire,  and  brought  to  the  port  of 
Plymouth.     The  crew  of  The  Matilda  consisted  of  81  persons  at  the 
time  when  she  was  taken  by  The  Lion,  5  of  whom  were  killed  in  the 
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action,  and  24  wounded,  who  were,  with  the  surgeon,  put  off  shore, 
and  sent  to  the.  hospital  at  Pernambuco ;  47  others  were  landed  at 
St.  Salvador,  in  consequence  of  an  arrangement  made  between  the 
British  consul  at  that  place  and  the  consul  of  the  United  States,  who, 
likewise,  gave  a  receipt  for  the  24  men,  who  had  been  landed  at 
Pernambuco.     The  remaining  four,  who  were  officers,  were  suffered 
to  go  on  parole.     The  ship  was  condemned  as  a  prize  taken, 
by  H.  M.  S.  Revolutionaire ;  but  the  question  was  *  whether  [  *  368  ] 
she  had  not  so  lost  her  military  character  by  capture  and 
recapture,  as  to  extinguish  the  right  to  head-money. 

The  court  expressed  its  inclination  to  go  as  far  as  possible  in  sup- 
port of  a  claim  for  head-money  under  such  circumstances,  and 
accordingly  decreed  head-money  for  15  men  to  be  due  to  The  Re- 
volutionaire, and  for  80  men  to  The  Lion,  the  prize  having  been 
actually  brought  home  notwithstanding  an  intermediate  hostile 
repossession. 


The  Empress,  Moran. 

January  31,  1814. 

This  American  ship,  laden  with  a  cargo  of  sugar,  coffee,  cotton, 
and  other  goods,  was  captured  in  the  prosecutipn  of  her  voyage  from 
New  York  to  Bordeaux,  about  midnight,  on  the  29th  of  November, 
1812,  by  his  Majesty's  sloop  of  war  Rover,  Francis  Erskine  Lock,  Esq., 
commander,  and  brought  to  Plymouth.  A  claim  of  joint  capture 
"was  given  on  behalf  of  the  commanding  officers  and  crew  of  his  Ma- 
jesty's ship  Beaver,  under  the  circumstances  stated  in  the  judgment  of 
the  court. 

"^  • 

Judgment. 
Sir  W.  Soott.     This  is  a  question  of  joint  capture  between  two 
of  his  Majesty's  ships.  The  Beaver  and  The  Rover,  arising  upon  the 
capture  of  this  American  ship  and  cargo.     The  facts  of  the  case  are 
presented  to  the  court  in  an  allegation  given  in  on  behalf  of  The 
Beaver,  the  asserted  joint-captor ;  to  which  the  answers  of  the  actual 
oaptor  have  beeii  taken ;  and  also  upon  the  evidence  of  three 
:releasing  witnesses.     These  witnesses  *  are  of  a  superior  [  *  369  ] 
equality  to  those  who  are  usually  examined  in  cases  of  this 
Idnd ;  but  releasing  witnesses  are  not  at  any  time  favorites  of  the  law, 
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and,  except  so  far  as  they  are  confirmed  by  the  testimony  of  others, 
their  evidence  will  go  but  little  way  to  establish  the  necessary  facts* 

The  allegation,  in  this  case,  was  admitted  without  opposition,  but 
that  is  a  circumstance  from  which  the  parties  can  derive  no  great 
advantage.  To  oppose  the  admission  of  an  allegation,  or  not,  is  is 
all  cases  matter  of  discretion.  It  may,  in  many  instances,  be  advan- 
tageous so  to  do,  but  it  sometimes  happens  that  the  case  of  the  ad- 
versary is  amended  by  an  objection  to  the  admissibility  of  his  plea.  If 
there  had  been  any  opposition  in  the  present  case,  the  probability  is, 
that  the  allegation  would  have  been  so  altered  as  to  bring  the  case 
more  fully  before  the  court,  by  an  accurate  statement  of  the  dr- 
cumstances. 

The  allegation  states,  "  that  his  Majesty's  brig  of  war.  The  Beagle, 
John  Smith,  Esq.,  commander,  being  on  a  cruise  against  his  Ma- 
jesty's enemies  in  the  Bay  of  Biscay,  about  eight  o'clock  in  the  mora- 
ing  of  Sunday,  the  29th  of  November  last,  those  on  board  her  dis- 
covered a  sail  to  leeward,  standing  to  the  north-east,  the  wind  then 
being  about  south  and  by  west,  blowing  moderately,  to  which  they  im- 
mediately gave  chase,  and,  soon  after,  perceived  a  brig  still  farther  to 
leeward,  likewise  in  chase  of  the  same  object,  which  appeared  to  be 
an  American,  attempting  to  escape  into  a  French  port;  that  the  said 
second  vessel  so  discovered  was  his  Majesty's  brig  of  war  Rover,  the 
said  Francis  Erskine  Lock,  Esq.,  commander,  the  other  party  in  this 
cause;  and  that  The  Rover  and  Beagle  recognized  eadi 
[  *370  ]  other  by  interchanging  *  signals,  and  jointly  continued  the 
chase  until  |ibout  two  o'clock  of  that  day,  when  the  biig 
was  discovered  from  on  board  both  vessels  to  leeward  of  The  Rover, 
and  apparently  a  consort  of  the  first  discovered  vessel ;  and  the  said 
Francis  Erskine  Lock,  Esq.,  thereupon,  by  signal,  requested  instruc- 
tions of  the  said  John  Smith,  Esq.,  as  his  senior  officer,  whetbo 
he  should  discontinue  the  chase  of   the  said  first  discovered   ves- 
sel, and  go  in  chase  of  that  last  discovered,  as  aforesaid,  and  'which 
the  said  John  Smith,  Esq.,  directed  h^m  to  do."     Now,  it  has  been 
matter  of  much  controversy,  and  certainly  of  much  important  con- 
troversy, whether  the  application  that  was  made  by  Captain  Lock 
was  for  advice  merely  or  for  orders,  and  this  part  of  the  case  might 
probably  have  been  made  clearer,  if  the  admission  of  the  allegatioo 
had  been  opposed.      The  allegation  goes  on  to   state   ^  that   The 
Bover  thereupon  bore  up,  and  went  in  chase  of  the  said  last  dis- 
covered sail,  and,  about  twelve  at  night,  came  up  With  and  capttired 
her,  being  the  American  vessel  The  Empress,  proceeded  against  in 
this  cause ;  that  his  Majesty's  said  brig,  The  Beagle,  continued  the 
chase  of  the  said  first  discovered  vessel,  in  sight  of  The  Rover  and 
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the  said  last  discovered  vessel,  until  dark,  and  during  the  night  lost 
sight  of  her  and  The  Rover."  So  that  it  should  appear  The  Beagle 
did  continue  the  chase  of  the  prize  till  six  o'clock,  when  it  became 
dark ;  and  it  is  not  disputed,  that  one  of  the  king's  ships  went  in 
pursuit  of  one  of  the  strange  vessels,  and  the  other  of  the  other. 

The  question  which  I  have  to  decide  is,  whether  The  Rover 
and  The  Beagle  were  acting  in  concert  with  each  *  other  [  *  371  ] 
under  the  directions  of  Captain  Smith,  the  senior  officer ;  or 
whether  what  passed  between  the  commanders  is  to  be  considered  a 
mere  consultation,  each  vessel  pursuing  its  own  separate  interests. 

Now,  I  must  set  off  with  the  presumption  that,  upon  view  of  two 
of  the  enemy's  vessels,  it  was  the  intention  of  both  the  commanders 
that  both  the  enemy's  vessels  should,  if  possible,  be  captured ;  for  it 
is  the  duty  of  the  king's  subjects  to  use  their  best  endeavors  to  de- 
stroy the  commerce  of  the  enemy ;  and,  I  am  bound  to  presume,  that 
his  Majesty's  officers  are  at  all  times  willing  to  do  their  duty.  Where 
both  the  parties  are  totally  independent  of  each  other,  if,  indeed,  such 
a  case  can  exist,  then  they  must  act  according  to  the  best  of  their 
respective  judgments.     But,  if  one  is  subordinate  to  the  other,  (and 
it  can  scarcely  happen  otherwise,)  it  becomes  the  duty  of  the  inferior 
officer  to  obey  the  directions  of  his  superior.     By  the  rules  of  the 
navy,  it  appears  that  a  junior  officer,  upon  coming  into  sight  of  a 
senior,  immediately  becomes  subject  to  his  command,  and  must  obey 
him  without  any  previous  order  from  the  admiralty  to  that  effect ; 
and  it  can  make  no  difference  whether  the  orders  of  the  superior 
officer  are  expressed  in  civil  or  in  peremptory  terms.  From  the  answers 
of  Captain  Lock,  it  appears  that  the  commander  of  The  Rover  origi- 
nally proposed  to  follow  the  first  discovered  vessel,  for  he  applied  in 
the  first  instance,  to   know  whether    he   should   not    follow  that, 
although  it   appears,  from  the   sequel,  that   he   pursued  the  other 
vessel,  in  pursuance  of  the  direction  of  his  superior  officer.     It  is 
clear  that  Captain  Lock  applied  to  Captain  Smith  as  to  his  senior 
officer,  and  this  not  merely  as  to  a  person  of  greater  experience, 
bat  as  to  a  person  clothed  with  an  authority  which  he  was 
bound  to  obey.     The  answer  *  which  is  given  by  Captain  [  *  372  ] 
Smith  is  undoubtedly  civil  in  its  terms,  but  it  prescribes  a 
course  of  duty,  and  cannot  be  considered  as  equivalent  to  a  com- 
mand.    "  I  think  you  had  better  go  after  the  other."     We  speak  so, 
sonnetimes,  to  a  servant,  meaning,  however,  at  the  same  time,  to 
command  him  to  do  the  thing  which  we  desire  to  have  done.     It  is 
quite  clear,  in  this  instance,  that    Captain   Lock  understood  the 
answer  of  Captain  Smith  as  a  command  ;  for  he  immediately  con- 
forms to  his  directions,  though  contrary  to  his  own  opinion ;  and,  in 
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consequence  of  this  conformity,  the  capture  was  ultimately  efifected 
by  him ;  The  Beagle,  in  the  mean  time,  continuing  to  chase  the 
other  vessel,  under  the  hope  that  the  capture  of  both  might  have  been 
effected.  The  two  ships  had  associated  for  the  purpose  of  makiog 
the  capture  of  both  vessels,  and  the  capture  of  one  of  them,  the  prixe 
in  question,  was  made  by  The  Rover,  in  consequence  of  diieetiois 
given  by  the  senior  officer  commanding  The  Beagle,  and  a  distriba- 
tion  of  the  force  pursuant  to  those  directions..  I  consider  it  to  be  a 
clear  rule  of  law,  that  ships  engaged  in  a  joint  enterprize  of  ihii 
kind,  and  acting  under  the  orders  of  the  same  superior  officer,  aie 
entitled  to  share  in  each  others  prizes ;  and  it  is  certainly  for  the 
benefit  of  the  public  service  that  a  rule  of  this  sort  should  prevail,  in 
order  that  the  public  force  of  the  state  may  be  distributed  so  as  to 
produce  the  greatest  possible  advantage  to  the  country,  and  the 
greatest  possible  annoyance  to  the  enemy.  I  am  of  opinion,  thae- 
fore,  that  The  Beagle  is  entitled  to  share  in  the  prize. 


[  •  373  ]  ♦  Friendship,  Cox. 

'        February  11, 1814. 

If  the  claimant  distinctly  apprehended  the  ground  of  proceeding,  as  well  as  of  seizure,  lUi 
court  will  not  permit  him  to  take  advantage  of  informalities  in  the  proceedings  befoie  ib 
Court  of  Vice- Admiralty  from  which  the  case  is  appealed. 

This  was  an  appeal  from  a  sentence  of  the  Vice- Admiralty  Coixt 
at  Tortola,  condemning  this  ship  and  cargo.  The  vessel  sailed  on 
the  25th  of  May,  1812,  from  Martinique,  then  in  British  possession, 
with  a  cargo  of  sugar,  the  produce  of  that  island,  and  was  captuml 
on  the  29th  of  the  same  month,  by  his  Majesty's  sloop  Dominica,  at 
a  short  distance  from  Porto  Bico,  to  which  place  she  was  steering  at 
the  time  of  capture. 

Judgment. 
Sir  W.  Scott.  It  is  admitted  that  this  ship  was  going  into  the 
Spanish  island  of  Porto  Rico,  with  a  cargo  of  sugar,  laden  at  Mar- 
tinique, (then  become  a  British  colony,)  and  subject,  of  course,  to  the 
British  laws  of  revenue  ;  and  I  take  it  to  be  an  admitted  maxim  in 
law  that,  when  a  foreign  colony  becomes  a  British  colony,  the  Sritisb 
laws  ofi  revenue  immediately  attach ;  though  she  was  ostensibly 
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Signed  to  Nova  Scotia,  on  account  of  the  laders,  resident  at  Marti- 
nique. She  was  taken  on  the  29th  of  May,  1812,  by  his  Majesty's 
sloop  Dominica,  under  the  command  of  Captain  Hockings,  and  upon 
the  ground,  a^  he  asserts  in  an  affidavit  bringing  in  the  ship's  papers, 
of  her  being  about  to  import  this  cargo  of  British  plantation  produce 
and  manufacture  into  the  Spanish  colony  of  Porto  Rico. 

A  claim,  on  behalf  of  British  proprietors,  was  given  the  next  day 
by  the  master,  alleging,  in  the  affidavit,  his  intention  to  go  to  Nova 
Scotia,  with  liberty  to  touch  at  St.  Thomas's  ;  that  he  was 
unable  to  fetch  *that  island,  and  that  his  reason  for  going  [  *374  ] 
to  Porto  Rico  was  solely  to  procure  water  and  provisions, 
being  scantily  provided  with  those  articles ;  that  he  would  have  fur- 
nished himself  with  provisions  at  Martinique,  but  that  it  was  impos- 
sible, from  the  scarcity  which  prevailed  there,  to  procure  them  in 
that  island.     I  observe  he  says  nothing  about  any  scarcity  of  water 
there. 

Nothing  is  clearer  than  that  this  proceeding,  on  both  sides,  opens 
a  direct  question  of  fact  perfectly  understood  by  both  parties.  The 
one  states  expressly  the  ground  of  seizure  ;  the  other  expressly  nega- 
tives it  There  is  no  pretence  to  say,  after  these  documents,  that  the 
party  is  taken  by  surprise,  and  condemned  for  he  knows  not  what. 
He  had  been  distinctly  told,  at  the  time  of  seizure,  that  the  reason 
assigned  for  it  was,  that  he  was  going  into  Porto  Rico  to  smuggle.. 
He  distinctly  apprehended  this  to  be  the  ground  of  proceeding  as 
well  as  seizure,  for  he  himself  confines  his  defence  to  a  negation  of 
that  charge,  and  that  charge  only ;  so  that  there  is  all  the  substantive 
knowledge  possessed  by  him  that  could  have  been  conveyed  to  his 
mind  by  the  most  regular  and  formal  circumlocution  of  articles,  or  an 
information.  He  knows  the  fact,  and  he  knows  the  criminality ;  that 
it  is  to  smuggle,  to  introduce  British  plantation  produce  and  manu- 
facture into  a  foreign  settlement.  After  this,  it  is  not  fairly  open  to 
him  to  allege  surprise,  or  to  take  advantage  of  omissions  (very  unac- 
countable, certainly,)  in  a  subsequent  stage  of  the  proceedings  in 
the  libel ;  although  it  must  be  a  matter  of  surprise  that  such  a  docu- 
ment, so  constructed,  with  such  violations  of  the  rules,  not  only  of 
good  pleading  but  of  common  grammar  and  common  sense,  should 
find  its  way  from  the  hand  of  any  practitioner  into  the  registry  of 
any  court 

*  It  is  called  an  allegation.     After  charging  the  declara-  [  *375  ] 
tion  of  war  a^inst  France,  and  the  prize  commission  to 
the  Vice- Admiralty  Court  at  Tortola,  (neither  of  which  have  any 
thing  to  do  with  the  case,)  it  charges  the  Slave  Trade  Act,  and  the 
having  slaves  on  board,  which  have  as  little  to  do  with  it ;  and  then 
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states,  in  three  articles,  commencing  with  —  Whereas  it  is  so  and  so 
provided  by  the  statutes  referred  to ;  and  then,  without  any  conelar 
tive  to  these  whereases,  without  the  assertion  of  any  one  fact  that 
contravenes  these  enactments,  it  concludes  that  all  these  premiaea 
(what  premises !)  are  true,  and  prays  a  condemnation,  as  prize,  d 
the  ship,  cargo,  and  slaves,  as  the  property  of  the  enemy ;  a  matter 
that  is  at  an  entire  distance,  not  only  from  the  fact  itself  but  from 
the  contemplation  of  it,  by  the  seizor,  by  the  court,  by  the  defcDd- 
ant,  in  short,  by  every  person  whose  attention  was  ever  called  to  the 
transaction.  The  true  issue,  however,  having  found  its  way  into  the 
cause  itself,  I  shall  not  hold  it  to  be  vitiated  and  annulled  by  tlus 
strange  instrument,  which  really  transcends  all  the  ^measures  of  in- 
dulgence which  this  court  is  in  the  habit  of  showing  to  the  proceed- 
ings of  any  of  the  inferior  courts.  I  cannot  dismiss  it  without  recom- 
mending to  the  notice  of  the  particular  court  a  little  inore  attention, 
not  only  to  the  laws  of  pleading  in  criminal  cases,  but  even  to  the 
laws  of  grammar,  in  all  cases  whatever. 

This  objection  being  disposed  of,  it  becomes  me  to  take  notice  of 
another,  which  has  been  urged  against  the  jurisdiction   gencFaUy. 
An  objection  certainly  not  to  be  favored,  as  coming  from  a  party 
who  voluntarily  and  without  any  protest  claimed  redress  in  the  ori- 
ginal court;  and  there  not  meeting  with  the  redress  be 
[  •  376  ]  claimed,  himself  resorts  to  the  court  of  appellate  •jurisdic- 
tion, affirming  thereby,  as  far  as  his  continued  acts  could 
do,  the  authority  of  the  general  jurisdiction.     But,  without  resorting 
to  any  admission  of  his,  or  any  affirmance  of  jurisdiction  by  his  own 
acts,  I  think  that,  in  the  present  state  of  the  law,  no  real  questi<m 
can  be  excited  upon  the  subject,  whatever  might  have  been  the  case 
at  an  earlier  period,  when  the  language  of  the  law  was  not  only  less 
definite,  but  less  applicable  to  the  present  establishment  of  these 
courts.     It  is  not  necessary  for  me  to  trace  the  history  of  this  juris- 
diction in  the  colonies,  which  has  certainly  varied  at  different  times^ 
according  to  the  supposed  exigencies  of  public  affairs.     Times  may 
have  been  when  no  such  courts  existed  there,  or,  if  they  did,  wete 
not  armed  with  these  powers.     But  these  are  now  become  questions 
of  mere  antiquarian  curiosity  and  research,  when  the  law  has  de> 
clared,  by  its  most  recent  enactments  upon  the  subject,  (8  Geo.  IIL 
c.  23,  and  49  Geo.  IIL  c.  107,)  that  the  Court  of  Tortola  is  of  stifR- 
cient  proximity  to  the  cause  of  forfeiture  to  answer  the  requisites  of 
the  statutes,  provided  the  facts  are,  in  their  own  nature,  such   as  aie 
cognizable  in  this  species  of  jurisdiction  generally. 

The  fact  charged  is  that  of  entering  a  Spanish   settlement  to 
smuggle ;  and  another  objection  which  has  been  taken  is,  that  the 
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offence,  if  it  existed  in  intention,  existed  there  only,  and  was  not  con- 
summated ;  for  the  vessel  had  not  entered  the  harbor  of  Porto  RicO) 
and  ranch  less  was  there  the  corpus  delicti  required  by  one  particular 
statute,  {22  &  23  Car.  II.  c.  26,)  for  by  that  it  is  requisite,  (as  far  as 
the  language  of  the  statute  indicates,)  that  the  importation  should 
be  consummated  by  laying  the  goods  on  shore.  But  the  law  has 
never  been  so  construed.  This  later  statute  (22  &  23  Car. 
II.  c  26,)  contains  a  regulation  respecting  the  *bond,  and  [•S??  ] 
the  penalties  for  an  actual  violation  of  the  bond,  which  had 
been  imposed  by  one  of  the  sections  of  the  foregoing  act^  (12  Car. 
II.  c.  18,  s.  19,)  but  it  never  could  be  meant  to  repeal  the  offence 
created  by  the  former  act.  It  never  could  be  the  intention  of  the 
legislature  to  tread  back  its  own  steps,  and  to  declare  that  an  actual 
landing  should  be  required  to  consummate  the  offence,  when  it  had 
declared  that  the  shipping  with  intent,  the  carrying  with  intent,*  the 
conveying  with  intent,  the  transporting  with  intent,  that  they  should 
be  there  laid  on  shore,  perfects  the  offence.  Principiis  obsta  is  the 
principle  of  the  rule.  It  does  not  wait  till  the  offence  becomes  inde- 
feasible by  a  secure  lodgement  of  the  cargo  in  the  foreign  port,  where 
evidence  of  the  fact  can  be  with  difficulty  procured,  and  when  the 
gain  of  the  importation  may  be  made  to  countervail  the  pressure  of 
the  penalties.  The  principle  of  the  law  is  to  arrest  the  mischief  in 
its  progress ;  to  make  it  not  only  penal,  but  barren  and  unproductive. 
The  very  intent  is  to  prevent  the  importation  into  the  foreign  coun- 
try ;  and  it  would  be  a  strange  construction  to  say  that  you  shall  not 
prevent,  you  shall  only  punish  after  the  thing  has  been  done.  I  think 
I  may  say  confidently  that  such  a  narrowing  construction  has  never 
been  once  practically  applied  to  the  later  of  those  statutes. 

These  considerations  bring  me  to  the  facts  of  the  case.     It  is 
admitted  that  the  vessel  was  going  to  Porto  Rico,  indeed  that  she 
bad  actually  put  into  a  port  of  that  island,  (Fahardo,)  and  was  pro- 
ceeding to  Porto  Rico  itself,  which  it  appears  that  this  ship  had 
stumbled  into  on  the  preceding  voyage  under  a  misfortune,  and  with 
a  cargo  precisely  of  the  like  kind,  which  was  there  landed 
and  disposed  of.     Now  the  *  presumption  of  law  is  clear,  [  *  378  ] 
that,  unless  a  necessity  is  fairly  created  of  entering  such  a 
port,  a  similar  purpose  is  to  be  concluded.     The  intent  of  discharg- 
ing the  cargo  must  be  completely  purged.     How  is  that  done  in  the 
present  case  ?     The  master  asserts  that,  at  the  island  of  Martinique, 
wood  and  provisions  could  not  be  obtained.     That  is  a  startling 
assertion  ;  but  taking  that  to  be  the  fact,  water  surely  could  have 
been  provided  in  sufficient  plenty,  and,  if  he  did  not  provide  it,  he 
cannot  take  the  benefit  of  his  own  imprudence  in  that  respect,  nor 
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charge  his  deviation  upon  it.  And  yet  it  is  the  only  ground  on 
which  he  charges  it ;  for  he  admits  that  he  had  provisions  suffickot 
for  his  voyage  with  economy,  and  it  is  water,  and  water  only,  that 
he  calls  out  for  on  his  voyage  to  Porto  Rico.  At  Fahardo,  where  he 
first  stopped,  they  would  give  him  firewood,  but,  by  the  most  urn- 
telligible  parsimony,  no  water ;  and  he  is  compelled  to  go  on  to  a 
rich  and  flourishing  city,  to  obtain  that  most  necessary  but  mret 
plentiful  of  all  commodities.  He  disclaims,  then,  the  necessity  whi<4 
he  sets  up  in  the  claim,  namely,  want  of  provisions,  of  which  k 
enumerates  a  very  beggarly  statement ;  though  now,  upon  examina- 
tion, sufficient  with  economy  for  his  whole  voyage.  This  inconset- 
ent  account,  if  it  stood  single  and  unimpeached,  could  not  be 
accepted.  One  pretence  is,  that  he  was  going  to  St  Thomas  (or 
convoy,  amongst  other  things.  This  is  deposed  to  by  himself  aiHl 
his -mate,  who  can  speak  to  the  Halifax  destination  merely  fit}inthe 
information  which  he  received  from  the  master ;  for  he  kno\!R 
nothing  of  it  himself.  He  says  they  remained  for  four  hours  at 
Fahardo,  and  took  in  two  boat-loads  of  firewood,  and  nothing  ebcL 

The  carpenter  first  saw  her  at  Fahardo,  four  months  aga 
[  •  379  ]  •  The  master,  he  says,  told  him  that  he  was  afraid  to  go  u 

St.  Thomas's,  as  he  might  meet  with  men-of-war  there; 
"  that  he  believes,  from  this  circumstance,  that  the  ship  was  denned 
not  for  St.  Thomas's,  but  for  Porto  Rico,  where  she  was  actoaBj 
going ;  that  they  could  have  got  into  St.  Thomas's,  if  it  was  the 
intention  of  the  master  to  have  stopped  there ;  that  he  passed  that 
port,  and  that  he  believes  the  cargo  was  destined  to  Porto  Rico; 
that,  after  the  man-of-war's  boat  had  left  her,  the  master  ordered  the 
cabin-boy  into  the  cabin  for  a  small  gimlet,  which  he  brought  up. 
He  then  desired  the  deponent  to  bore  one  of  the  water-casks,  and  1^ 
out  the  water;  he  accordingly  bored  two  holes,  and  started  the 
water.  That  the  ofiicer  asked  him  what  those  two  holes  were,  and 
he  said  they  were  worm-holes.  This  is  the  account  given  by  the  car-' 
^  penter,  and  he  is  confirmed  in  all  respects  by  the  cabin-boy. 

Upon  this  evidence  it  is  impossible  to  say  that  the  defence  is  sib- 
tained;  that  any  necessity  is  shown  or  acted  upon  in  the  \ray  is 
which  it  would  have  been  if  it  had  really  existed.  But  the  case  docs 
not  rest  on  the  mere  failure  of  proof.  I  think  there  is  affirmative  evi- 
dence of  a  credible  nature  to  establish  a  conclusion  of  fraad.  Aa 
original  intention  pursued  with  all  the  diligence  and  all  the  artifioa 
that  could  be  deemed  necessary  to  secure  a  safe  introduction  of  tha 
cargo  into  this  prohibited  port;  and  that  the  case  stands  fairly  ex- 
posed to  the  penalties  of  the  statute,  under  a  competent  detection  of 
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an  illegal  destination.     I  shall,  therefore,  affirm  the  sentence  of  the 
court  below,  condemning  this  ship  and  cargo. 


♦John,  Buchanan.  [•380] 

Febmaiy  25,  1814. 

The  Coart  of  Admiralty  cannot  entertain  an  appeal  from  the  sentence  of  a  Vice- Admiralty 

Court  not  daly  appointed. 

This  was  an  appeal  in  a  cause  of  possession  from  the  sentence  of 
a  pretended  Vice- Admiralty  Court,  in  the  island  of  Guadaloupe. 

The  counsel  for  the  respondents  objected  to  the  jurisdiction  of  the 
High  Court  of  Admiralty,  contending  that  there  was  lio  Court  of  • 
Vice- Admiralty  legally  appointed  at  Guadaloupe ;  and  that  no  ap- 
peal could  be  received  from  the  sentence  of  a  court  not  duly  author- 
ized. 

Inquiries  were  directed  to  be  made  with  respect  to  the  manner  in 
which  the  court  at  Guadaloupe  had  been  constituted ;  when  it  ap- 
peared that  it  had  been  established  by  the  supposed  authority  of  the 
governor,  without  any  direction  from  the  crown,  or  from  the  Lords 
Commissioners  of  the  Admiralty,  for  that^urpose. 

For  the  appellant  it  was  argued  —  That  the  Court  of  Admiralty 
would  not  look  very  minutely  into  the  constitution  of  the  inferior 
court,  but  would  entertain  the  appeal,  in  order  to  prevent  a  failure  of 
justice,  and  to  redress  the  injury  which  had  been  committed  by  an 
erroneous  sentence  of  a  court,  however  constituted.  They  cited  the 
case  brought  before  the  Court  of  Admiralty  from  the  irregularly  con- 
stituted Court  of  Vice-Admiralty,  at  St.  Nichola,  in  St.  Domingo. 
(Thomas,  M'Quary,  1  Robinson,  322.) 

Court.     The  present  inclination  of  my  mind  is  to  consider  this 
cause  as  not  depending  before  me.     The  court  below  not  having 
been  established  by  competent  authority,  the  proceedings 
before  it  are  a  mere  nullity,  *  and  there  exists  no  foundation  [  *  381  ] 
for  the  appellate  jurisdiction  of  this  court.     The  case  is  very 
different  where  the  sentence  of  a  Vice- Admiralty  Court,  regularly  con- 


382  CASES  DETERMINED  IN  THE 

The  Angerona.    1  Dod. 

stituted,  is  pronounced  to  be  null  and  void  on  other  grounds.  Tbei^ 
though  the  sentence  of  the  court  below  is  declared  to  be  a  nuUtty, 
its  authority  over  the  -subject-matter,  and  its  right  to  entertain  the 
suit,  remain  entire  and  uncontradicted.  This  court  may  then  exa- 
mine, and  indeed  must  necessarily  examine,  into  the  case  ;  but  here, 
where  the  court  from  which  the  pretended  appeal  is  brought^  has  no 
original  jurisdiction,  it  is  difficult  to  say  that  the  appeal  can  be  well 
founded.  In  the  cases  which  have  been  mentioned,  the  proceedings 
were  here  instituted  de  novo,  and  carried  on  without  any  regard  to 
what  had  passed  in  the  pretended  court  at  St.,Domingo;  anditis 
quite  clear  that  the  cases  must  have  been  so  conducted,  for  they  were 
prize  cases,  and,  if  they  had  been  heard  upon  appeal,  must  of  neces- 
sity have  been  carried  before  the  Lords  of  Appeal,  and  not  before  the 
Court  of  Admiralty,  which,  as  at  present  constituted,  has  no  appel- 
late jurisdiction  in  matters  of  prize.  I  shall  not,  however,  eatiidy 
dispose  of  the  question  at  this  time,  but  reserve  it  for  farther  cood- 
deration.  I  really  do  not  see  how  I  can  pronounce  any  dedsioo 
whatever.  The  vice-admiral  appears  to  have  appointed  a  couit 
which  neither  he  nor  the  Lords  Commissioners  of  the  Admiralty  hac 
any  authority  to  appoint.  According  to  the  present  impression  of 
my  mind,  there  is  nothing  before  the  court  upon  which  it  can  pro- 
ceed to  adjudicate.  I  will,  however,  take  some  little  time  for  consi- 
deration. 

The  court  on  a  subsequent  day  dismissed  the  cause. 


[*382]  *  Angerona,  Marks.^ 

February  25,  1814. 

Where  the  master  has  been  under  the  necessity  of  selling  part  of  the  cargo  to  defnj  the 
penses  of  the  ship  in  a  foreign  port,  the  owners  of  the  cargo,  if  they  have  been  the  i 
of  the  delay  by  which  the  expenses  were  occasioned,  have  no  right  to  deduct  the 
or  any  part  of  the  freight  from  the  holder  of  a  bottomry  bond  previously  granted  os. 
ship  and  freight. 


This  ship,  whilst  lying  at  St.  Petersburg,  was  chartered,  on 
30th  of  May,  1812,  to  Messrs.  Hill  &  Son,  to  bring  a  cargo  from 
place  to  Woolwich.     By  the  conditions  of  the-  charter-party,  siitj 


1  [Affirmed  on  appeal,  Noyember  21, 1814.] 
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running  days  were  to  be  allowed  for  the  loading  and  unloading  the 
cargo;  which  running  days  were  to  be  computed  from  the  time  when 
the  vessel  was  reported  to  be  ready  to  receive  the  cargo,  to  cease 
when  the  cargo  was  on  board,  and  to  recommence  on  the  arrival  of 
the  ship  at  her  port  of  discharge.     Freight  was'  to  be  ffaid  upon  deli- 
very of  the  goods,  after  the  rate  of  9/.  for  every  ton  of  hemp,  with  ten 
per  cent,  on  the  amount  thereof  for  primage,  and  IO5.  6rf.  per  ton  for 
gratification-money  to  the  master ;  and  the  freighters  were  to  be  at 
liberty  to  detain  the  ship  beyond  the  sixty  running  days,  upon  pay- 
ment of  six  guineas  per  day.     On  the  1st  of  August,  the  master  gave 
notice  that  the  ship  was  ready  to  receive  the  cargo  on  board ;  but  the 
loading  was  not  begun  till  the  15th  of  the  same  month,  and  was  not 
completed  till  the  8th  of  October.     The  master  put  to  sea  on  the 
11th  of  October,  and  steered  for  Hanno ;  but  before  his  arrival  there, 
the  convoy  for  England  had  sailed.     He  was  then  ordered  by  one  of 
the  commanders  of  H.  M.  ships,  on  that  station,  to  proceed  to  Mat- 
wick,  which  he  accordingly  did ;  but  not  finding  a  convoy  there,  and 
the  frost  having  set  in,  he  proceeded  under  orders  to  Carlscrona,  and 
wintered  in  that  port.     Being  in  want  of  necessary  articles 
fdr  the  use  of  his  ship  and  the  crew,  •he  procured  some  money  [  *  383  ] 
from  Mr.  Askmalin,  a  merchant  at  Carlscrona ;  to  whom  he 
gave  a  bill  of  exchange  for  the  amount  upon  a  house  of  trade  at  Got- 
tenburg;  but  the  bill  being  dishonored,  and  the  master  unable  either 
by  bottomry  or  otherwise  to  procure  rnoney  to  discharge  the  debt, 
proceedings  were  instituted  by  Mr.  Askmalin  in  the  proper  court  at 
Carlscrona,  which  issued  an  injunction  to  the  master  not  to  leave  the 
port,  and  ordered  the  sale  of  a  part  of  the  cargo  to  recover  the  amount 
of  the  sums  which  had  been  advanced  for  fhe  use  of  the  ship.     Four- 
teen tons  of  hemp  were  accordingly  sold  under  the  directions  of  the 
courtf  and  the  proceeds  of  the  sale  were  applied  to  the  liquidation  of 
the  debt     The  vessel  then  sailed  for  England  with  the  remaining 
part  of  the  cargo.     On  the  arrival  of  the  ship  in  this  country,  an 
action  was  entered  against  the   ship  and  freight,  in  the  sum  of 
S^OOOL  on  behalf  of  the  holders  of  a  bottomry  bond,  which  the  master 
had  granted  at  St.  Petersburg  before  the  commencement  of  the  pre- 
sent voyage.     The  bond  was  pronounced  for  by  the  court,  its  validity 
not  being  contested.     The  ship  was  afterwards  sold  under  a  decree 
of  the  court,  and  the  net  proceeds,  amounting  to  1,458/.  16s.  7d.  were 
brought  into  the  registry.     The  owners  of  the  cargo  gave  bail  to  an- 
swer the  action,  so  far  as  respected  the  freight,  and  to  pay  such 
freight  as  the  court  should  decree  to  be  due.     They  then  brought  in 
the  sum  of  1,473/.  being  the  amount  of  freight  due  for  the  part  of  the 
!^rgo  that  was  actually  brought  to  Woolwich,  deducting  therefrom 
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the  value  of  the  goods  sold  at  Carlscrona.     The  account  was 
jected  to  on  the  part  of.  the  bondholder,  and  the  matter  was  refened 

in  the  usual  manner  to  the  registrar  and  merchants,  \riK) 
[  * 384  ]  •reported  that  the  whole  freight,  amounting  to  2,6871  lU 

was  due,  and  ought  to  have  been  brought  into  the  registiy. 
This  report  of  the  registrar  and  merchants  was  objected  to  on  behalf 
of  the  owners  of  the  cargo;  and  the  question  to  be  decided  was,  whe- 
ther it  should  be  confirmed  by  the  court,  or  referred  back  to  the  regis- 
trar and  merchants  for  alteration. 

For  the  owners  of  the  cargo,  Jenner  and  fli^rfeer^  admitted— That 
the  master  might  be  justified  in  selling  a  part  of  the  cargo  at  Gails- 
crona,  but  contended  that  freight  was  due  only  for  the  goods  delivend 
at  Woolwich;  and  that  the  owners  of  the  cargp  bad  a  lien  on  tk 
freight  in  their  hands  for  the  amount  of  the  goods  sold,  as  withoot 
such  sale  the  ship  could  not  have  proceeded  on  her  voyage,  and  con- 
sequently no  freight  could  have  been  earned.  That  the  freights 
were  not  bound  to  pay  more  to  the  bondholder  than  they  would  bst 
been  to  the  owners  of  the  ship,  to  whose  rights  the  bondholder  sac- 
ceeded.  That  the  money  produced  by  sale  of  the  goods  atCaib- 
crona,  and  expended  upon  the  ship,  was  to  be  considered  as  a  nae 
advance  of  the  freight,  which  had  since  been  earned  by  bringing  tke 
other  part  of  the  cargo  to  the  port  of  destination.  (Conslantia,Hu^ 
lessen,  Edw.  232) ;  (Gmtitudine,  MazzoUa,  3  Rob.  240.)  Thatmooej 
so  procured  and  expended  was  to  considered  as  a  kind  of  forced  Iom 
upon  bottomry,  and  subject  to  the  same  consideration  as  if  it  W 
been  borrowed  upon  a  bond  of  that  description.  Emerigon,  (voLii. 
446) ;  Consolato,  (c/  105)f  ( Valin,  Liv.  3,  tit.  3,  du  Fret  on  Noafe 
Art  14.)     If  so,  the  owners  of  the  cargo  stand  in  the  same  sitnatioB 

as  the  holders  of  a  bond  of  later  date,  and  are,  therefore,  ei- 
[  •  385  ]  titled  to  priority  of  payment,  and  *  consequently  to  letiiD 

the  freight,  so  far  as  to  indemnify  themselves  for  the  gooi 
which  were  sold.  (Rhadamanthe,  Mayer,  supraj  201) ;  {^ 
Mynne,  supruy  300.) 

For  the  bondholder,  Adams  and  Gostlitiff  argued  to  the  effect  of  the 
observations  contained  in  the  judgment  of  the  court,  and  cited  AbW 
260 ;  Parke  on  Insurance,  tit.  Bottomry. 

« 

Judgment. 
Sir  William  Scott.     This  is  a  question  respecting  the  registiafs 
report,  in  which  he  has  allowed  full  freight  on  the  entire  cargo,  althongk 
a  part  of  it  had  been  disposed  of,  in  order  to  enable  the  ship  to  coib- 
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plete  her  voyage.  The  vessel  was  chartered  to  bring  a  cargo  from 
St  Petersburg  to  Woolwich,  and  sailed  upon  her  destined  voyage  on 
the  11th  of  October,  but  was  obliged  to  put  into  Carlscrona,  where 
the  master  incurred  considerable  expenses  on  account  of  the  ship. 
Being  unable  to  prevail  upon  any  person  there  to  lend  him  money  on 
bfttomry  or  otherwise,  he  was  compelled  to  sell,  and  did  sell,  part  of 
bis  cargo,  to  raise  a  supply  for  the  discharge  of  his  debts.  A  bot- 
tomry bond,  it  appears,  had  been  before  executed  at  St  Petersburg, 
the  validity  of  which  bond  is  not  contested.  It  is  not  stated  under 
what  circumstances  this  bond  was  executed ;  but  I  am  to  presume, 
from  the  acquiescence  of  the  parties,' that  it  was  properly  entered  into. 
As  nothing  is  stated  to  the  contrary,  it  is  a  fair  inference,  that  the 
bond  was  granted  under  such  circumstances  of  necessity  as  would 
justify  the  master  in  resorting  to  an  expedient  of  this  description. 

There  is  no  imputation  of  delay  upon  the  master;  no 
charge  is  made  against  him  by  the  owners  of  the  *  cargo,  [  *  386  ] 
that  he  was  guilty  of  negligence  in  preparing  for  the  voyage, 
or  that  he  either  did  or  omitted  to  do  any  thing  which  might  have 
effected  the  due  prosecution  of  it.     It  is  quite  clear,  too,  that  he  was 
compelled,  by  a  necessity  of  the  most  imperious  kind,  to  sell  part  of 
the  cargo  at  Carlscrona ;  for  it  appears  that  proceedings  were  insti- 
tuted against  the  ship,  and  a  judicial  order  made  for  its  sale.     There 
is  a  total  absence  of  all  appearance  of  fraud. 

The  question  then  is,  upon  whom  the  loss  which  has  ensued  shall 
fall  ?     Whether  it  shall  be  sustained  by  the  owners  of  the  cargo,  or 
the  holders  of  the  bottomry  bond  ?     Whether  the  owners,  to  indem- 
nify themselves,  have  a  right  to  withhold  the  whole  or  any  part  of 
the  freight?    Now  if  I  had  to  determine  that  question  in  the  abstract, 
I  should  certainly  take  time  to  look  into  the  authorities  which  have 
been  cited,  and  to  deliberate  upon  them  ;  but  it  appears  to  me  that  I 
am  not  called  upon  in  the  present  case  to  decide  that  important  ques- 
tion.    It  is  averred  that  the  delay  was  occasioned  altogether  by  the 
owners  of  the  cargo  ;  that  they  neglected  to  put  their  goods  on  board 
in  due  time,  by  which  means  the  convoy  was  lost,  and  the  ship  com- 
pelled to  winter  at  Carlscrona,  where  the  expenses  were  necessarily 
incorred.     This  statement  is  not  contradicted  by  the  owners  of  the 
cargo  ;  and  I  must,  therefore,  presume  that  they  have  it  not  in  their 
power  to  contradict  it.     I  must  take  the  facts  as  laid  in  the  act  on 
petition,  and  as  deposed  to  by  the  master  in  his  affidavit.     If  so,  the 
expenses  were  incurred  through  no  fault  of  the  master  or  of.  the  ves- 
sel, but  are  to  be  imputed  entirely  to  the  owners  of  the  cargo.     The 
goods,  it  appears,  were  not  all  put  on  board  till  the  8th  o£ 
October,  and  the  ship  actually  sails  on  the  11th,  •within  [•387  ] 
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three  days  afterwards,  an  interval  not  longer  than  was  absolntelj 
required  to  obtain  the  necessary  clearances.  Who,  then,  are  the 
authors  of  the  delay  by  which  the  expenses  were  occasioned  ?  Ac- 
cording to  the  statement  which  has  been  made,  and  not  contradicted, 
and  upon  which,  therefore,  I  must  determine  this  case,  not  the 
owners  of  the  ship,  but  the  freighters.  I  understand  tbat  the  saiye 
facts  were  stated  to  the  registrar  and  merchants,  and  had  great  weight 
with  them  in  leading  them  to  the  conclusion  to  which  they  hare 
arrived.     I  have  no  hesitation  in  confirming  their  report 

The  court  likewise  decree  payment  of  the  primage  and  gratifica- 
tion-money to  the  master,  in  case  there  should  be  any  surplus  after 
the  bond  was  discharged. 


The  Charlotta,  Dupleix. 

March  11,  1814. 

The  consent  of  the  crown  is  necessary  to  legalize  the  trade  of  British  subjects  widi  tfe 
enemy ;  and  parties  trading  with  the  enemy  without  such  authority  cannot  be  permitted 
to  aver  their  ignorance  of  the  law. 

•  Judgment. 
Sir  William  Scott.     This  ship  is  a  Russian  ship,  and  has  beeo 
restored  as  such,  not  having  been  found  guilty  of  the  offence  with 
which  she  was  charged, — a  breach  of  the  blockade  of  an  Americaii 
port.     She  was  seized  whilst  lying  in  the  port  of  Cork,  with  Tl  cargo 
of  very  considerable  value,  consisting  of  tobacco,  staveis,  cotton,  and 
other  goods ;  and  those  goods  have  been  claimed  not  as  Russian  pro- 
perty, but  for  British  subjects,  by  Mr.  Church,  the  supercargo,  on  be- 
half of  himself  and  Messrs.  Graham,  Brothers,  &  Co.,  of  Glasgow, 
merchants.     Mr.  Church  is  a  natural-born  subject  of  the 
[  *  388  ]  crown  of  Great  Britain,  who  appears  *  not  to  have  forfeited 
his  national  character  by  a  settled  domicil  in  any  other  coau- 
try,  and  is,  therefore,  to  be  considered  a  British  subject.     The  coarse 
of  the  transactions  in  which  this  ship  has  been  engaged  is  particulailj 
described  in  the  evidence  given  by  him  upon  his  examination.     He 
states  that  the  ship  was  destined  to  the  port  of  Belfast,  althoogh  the 
bill  of  lading  describes  the  destination  to  Gottenburg.     He  sajrs,  that 
"she  was  provided  with  a  Russian  passport,  and  that  he  sailed  firoai 
Archangel  about  the  28th  of  September,  1812,  having  on  board  a 
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cargo  of  wheat,  sail-cloth,  cordage,  and  iron,  which  he  sold  at  Lisbon ; 
from  whence  he  proceeded  to  St.  Ubes,  for  a  cargo  of  salt,  which  he 
canied  to  New  York,  where  he  expected  to  obtain  a  cargo  of  flax- 
seed, having  procured  an  English  license  for  that  purpose ;  but,  owing 
to  the  great  length  of  the  voyage,  and  the  damage  which  the  ship 
sustained,  she  was  obliged  to  undergo  considerable  repairs  at  New 
York,  and  thereby  lost  the  season  during  which  flax-seed  might  have 
been  shipped.     That  a  report  of  the  blockade  of  the  port  of  New 
York  prevailing,  although  no  notification  had  been  given  of  it,  he 
applied  to  the  Russian  consul  for  advice,  who  recommended  him  to 
leave  the  port  in  ballast,  in  order  to  avoid  njolestation,  which  he 
accordingly  did,  and  proceeded  in  ballast  for  Oranocke,  in  North 
Carolina ;  but,  prior  to  his  arrii^il  there,  was  captured  by  Admiral 
Cockburn,  who  was  going  to  take  possession  of  that  place,  for  the 
purpose  of  obtaining  provisions :  that  after  the  ship  had  been  detained 
about  two  days,  and  had  her  papers  overhauled.  Admiral  Cockburn 
gave  him  permission  to  proceed  with  the  ship  to  the  port  of  Beauford, 
where  he  and  his  crew  were  detained  about  seventeen  days 
•  by  the  Americans ;  but  they  were  afterwards  released,  and  [  *  389  ] 
the  ship  was  allowed  to  enter,  and  take  on  board  her  present 
cargo."     And  in  answer  to  a  subsequent  interrogatory,  he  says,  that 
"the  reason  of  his  taking  in  a  fresh  cargo  was,  because  he  learnt  that 
a  bill  of  350/.  sterling,  which  had  been  drawn  by  him  at  Lisbon,  on 
Messrs.  Scott,  Burn  &  Co.>  of  London,  agreeably  to  the  authority 
which  he  had  received  from  Mr.  Solomon  Van  Briermen,  of  Arch- 
angel, had  not  been  honored.     He  determined  not  to  negotiate  any 
more  paper  on  the  said  Messrs.  Burn  &  Co.,  lest  they  should  likewise 
be  dishonored,  and  to  take  no  goods  but  on  freight,  except  such  as  he 
was  able  to  purchase  for  his  own  account ;  and  having,  on  his  jour- 
ney from  Beaufort  to  New  York  met  with  Mr.  Silas  Pearson,  who 
made  him  an  offier  to  ship  tobacco  on  freight,  which  he  had  at  that  time 
declined  to  accept,  he  wrote  to  the  said  Mr.  Silas  Pearson,  who  was 
then  at  Newburn,  in  Carolina,  that  he  was  now  willing  to  take  his 
tobacco  on  freight ;  in  consequence  of  which  the  said  Silas  Pearson, 
who  was  glad  of  any  opportunity  of  shipping  the  tobacco  he  had  col- 
lected in  the  execution  of  his  agency,  caused  the  tobacco  now  on 
board   The   Charlotte  to  be  loaded,  and,  as  the  deponent  believes, 
superintended  himself  such  loading,  by  going  backwards  and  forwards 
to  Beanfort  from  the  diflerent  places  where  he  had  collected  the  said 
tobacco.      That  whilst  he  was  at  New  York,  he  procured,  by  means 
}f  Mr.  J.   G.  Bogert,  the  Russian  consul  there,  the  present  master 
)f  The    Charlotta,  George  Dupleix,  whom  he  sent  overland  from 
View  York  to  Beaufort;  and  when  he  so  returned  to  that  place, 
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[  •  390  ]  he  found  all  the  tobacco  on  *  board."  It  appears  that  he 
sailed  on  the  present  voyage,  intending  to  carry  his  cargo  to 
Belfast;  but  being  obliged  by  stress  of  weather  to  put  into  Cork,  he 
was  there  seized  by  the  boats  belonging  to  some  of  his  Majesty-'s 
ships  then  lying  in  that  harbor,  on  suspicion  that  the  vessel  wai 
American  property. 

This  statement  bears  upon  the  face  of  it  every  appearance  of  fair- 
ness, and  I  think  it  may  be  said  that  there  is  a  total  absence  of  all 
fraud.  No  one  circumstance  connected  with  the  transaction  appeal* 
to  be  in  the  least  degree  misrepresented  or  disguised.  There  is  ooe 
fact,  however,  to  which  the  court  cannot  shut  its  eyes,  namely,  that 
it  is  the  act  of  British  subjects  trading  with  the  enemies  of  this  coun- 
try. It  is  not  necessary  for  me  to  state  that  the  parties  are  bound  to 
show  by  what  authority  they  have  entered  into  a  commerce  of  this 
illegal  description ;  for  there  is  no  principle  of  law  more  recognized 
than  this,  that  during  the  existence  of  hostilities  between  the  crown 
of  Great  Britain  and  other  countries,  it  is  unla^vful  for  British  sub- 
jects to  carry  on  a  commercial  intercourse  with  the  inhabitants  of 
those  countries.  The  consent  of  the  crown  to  such  a  course  of  trade 
must  necessarily  be  interposed  in  some  way  or  other.  The  particular 
mode  in  which  this  consent  may  be  expressed  is  not  material;  it  may 
be  signified  in  a  variety  of  ways,  —  by  a  license  granted  to  the  indiTi- 
dual  for  the  special  occasion,  by  an  order  in  council,  by  proclamation, 
or  under  the  authority  of  an  act  of  parliament,  to  which  the  crown  is 
necessarily  a  party. 

If  it  can  be  shown,  then,  that  the  consent  of  the  crown  has,  on  this 
occasion,  been  expressed,  either  by  license,  by  order  in  council,  or  by 
act  of  parliament,  which  can,  by  fair  and  legal  constmctioD, 
[  •  391  ]  be  brought  to  bear  upon  it,  that  *  would  be  sufficient  for  the 
protection  of  the  parties  ;  and  it  is  impossible  not  to  wish 
that  a  transaction,  which  has  been  conducted  with  all  possible  fai^ 
ness,  should  have  the  protection  of  the  law  as  far  as  it  can  be  given. 
The  particular  authority  under  which  the  present  transaction  is  at- 
tempted to  be  justified,  is  a  proclamation  issued  by  the  lord  lieutentnt 
of  Ireland,  dated  the  12th  of  February,  1808,  by  virtue  of  an  act  of 
parliament  passed  in  the  45th  year  of  this  present  Majesty's  reign. 
It  is  a  proclamation,  therefore,  which  does  not  derive  its  effect  from 
the  power  of  the  lord  lieutenant  of  Ireland,  but  which  arises  expressly 
from  the  statute.     It  is  indeed  impossible  to  maintain  that  the  lord 
lieutenant  possesses  any  such  power  independent  of  the  act  of  par- 
liament.    We  all  know  that,  even  before  the  union  subsisted  between 
the  two  countries,  Ireland,  with  respect  to  its  external  relations,  was 
bound  by  the  proclamations  issued  under  the  authority  of  the  crown 


HIGH    COURT   OF   ADMIRALTY.  392 


The  Charlotta.    1  Dod. 


of  Great  Britain.     The  representative  of  the  king  in  that  country  had 
no  power  to  release  subjects  from  their  allegiance,  and  consequently 
could  not  release  them  from  the  obligation  of  abstaining  from  com- 
mercial intercourse  with  the  enemy.     The  whole  foundation,  then,  of 
the  matter,  and  the  root  of  the  legality,  if  it  exists,  is  to  be  found  in 
the  act  of  parliament  fairly  and  legally  construed.     I  have  looked 
with  all  the  diligence  I  could  into  the  act  of  parliament,  and  with 
every  desire  to  find  that  it  legalized  the  transaction  in  question  ;  but 
I  am  sorry  to  say,  that  the  result  of  my  inquiry  has  been  unfavorable, 
and  that  my  final  determination  must  be  contrary  to  the  wish  which  I 
have  expressed.   I  q^nceive  it  to  be  quite  clear,  that  the  only  operation 
of  the  act  is  to  take  off  those  restraints  which  were  imposed 
•  by  the  navigation  laws  xipon  the  foreign  trade  of  the  coun-  [  *  392  ] 
try,  and  in  no  degree  to  relieve  the  parties  from  the  disa- 
bility to  carry  on  commerce  with  the  enemy.     The  act  of  parliament, 
^  however  it  may  have  been  understood,  or  rather  misunderstood,  in 
Ireland,  was  never  intended  to  legalise  a  trade  with  the  enemy  with- 
out the  authority  of  a  license  from  the  king.     There  is  one  part  of 
the  transaction  which  shows  that  the  parties  themselves  entertained 
the  same  opinion  with  respect  to  the  powers  given  by  the  statute. 
The  fourth  section  of  the  act  applies  to  the  importation  of  the  flax- 
seed; yet,  when  it  was  intended  to  import  that  commodity,  they 
thought  proper  to  apply  for  a  license  so  to  do :  and  it  is  positively 
sworn  by  Mr.  Church  that  he  had  a  license  for  this  flax-seed.     Now, 
if  a  license  was  necessary  for  this,  then  it  was  necessary  for  the  other 
also ;  for  the  language  of  the  fourth  section  is  similar  to  the  sixteenth, 
and,  therefore,  a  license  is  as  necessary  in  the  one  case  as  in  the  other. 
But,  without  going  through  the  act  of  parliament,  I  am  clearly  of 
opinion  that  it  is  impossible  to  maintain  that  it  does  more  than  what 
I  have  described,  namely,  to  take  off  the  restraints  imposed  by  former 
acts ;  and  by  no  means  authorizes  the  subjects  of  this  country  to 
carry  on  trade  with  the  enemy.     I  am  under  the  necessity  of  saying 
that  the  ignorance  which  is  held  out  as  a  shelter  to  this  transaction, 
can  afford  it  no  protection  whatever.     If  it  has  proceeded  from  a 
private  error  of  the  party,  he  must  abide  by  the  consequences  of  that 
error,  because  the  subjects  of  this  country  are  bound  to  construe 
rightly  the  statute  law  of  the  land  ;  it  is  not  competent  to  them  to 
aver  in  a  court  of  justice  that  they  have  mistaken  the  law;  it  is  a  plea 
which  no  court  of  justice  is  at  liberty  to  receive.     If  it  was 
to  be  considered  as  *  the  error  of  the  party  alone,  1  should  [  *  393  J 
at  once  have  proceeded  to  the  condemnation  of  the  property ; 
>at   here    is   another  consideration  which  is  entitled   to   attention, 
though   the  law  must  still  take  its  course;  —  if  the  government  of 
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that  country  has  fallen  into  an  error,  and  has  followed  a  couneof 
practice  which  may  have  led  its  subjects  into  error,  then,  betwecD 
them  communis  error  facit  jus.  If  the  government  has  involved  itaetf 
in  the  ti'ansaction  by  permitting  entries  for  importations  oftiB 
kind  to  be  publicly  made  at  the  custom-houses,  then  it  would  be  tctj 
unbecoming  an  honorable'  government,  such  as  that  of  this  conoiij 
has  for  a  long  time  proved  itself,  in  whatever  hands  it  may  havebeei 
placed,  to  enforce  the  penalties  against  its  subjects.  Here  is  a  p 
clamation  which  is  couched  in  general  terms,  and  does  not  expies 
one  way  or  the  other,  whether  a  license  is  necessary  or  not.  It  is  of 
long  standing,  being  dated  the  12th  of  February,  1808,  and  it  is  true 
that  it  had  been  revoked  before  this  seizure ;  but  the  ship  came  iaio 
port  perfectly  ignorant  of  the  revocation.  As  this  court  isboondio 
enforce  the  law,  I  am  under  the  necessity  of  condemning  the  pro- 
perty;  but,  at  the  same  time,  I  most  earnestly  recommend  this  case 
to  the  equitable  consideration  of  the  government. 


[  •  394  ]  •  The  Molly,  Eadie. 

March  11,  1814. 

A  title  to  a  ship  which  may  have  been  originally  faulty  becomes  unimpeachable  bf  pi' 

lapse  of  time,  especially  if  it  stands  upon  a  sale  to  a  neutral. 
Strictly  speaking,  a  treaty  of  peace  quiets  all  titles  of  possession  arising  oat  of  tlienrah 

but  the  revival  of  any  grievances  arising  before  the  war  is  not  to  be  encouraged  after  ^^ 

tnre  of  a  treaty  of  peace. 

This  ship,  in  the  possession  of  a  Spanish  proprietor,  was  seized  ii 
the  river  Thames,  under  a  warrant  of  this  court,  obtained  by  the 
former  British  owner,  but  at  the  distance  of  ten  years  after  tb 
possession  of  the  present  Spanish  proprietor,  acquired  by  purely*, 
from  the  French  captor,  and  after  proceedings,  said  to  have  b«i 
regularly  conducted  before  the  Conseil  des  Prises  at  Paris.  SpB 
was  in  a  state  of  neutrality  at  the  time  when  the  seizure  was  made; 
but  hostilities  were  afterwards  commenced  by  that  country  again* 
Great  Britain,  and  these  have  since  terminated  in  a  treaty  of  peac^ 
by  the  conditions  of  which  Spain  has  been  placed,  not  merely  in  * 
character  of  a  neutral,  but  in  that  of  an  ally  of  Great  Britab,  in  i^ 
war  against  France. 
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Judgment. 

Sir  W.  Scott.  There  are  many  considerations  in  this  case  to 
repel  the  party  from  entering  into  a  discussion  of  the  title  to  this  ship, 
and  particularly  that  which  arises  upon  the  length  of  time  that  has 
elapsed  since  the  purchase  was  effected.  Here  has  been  an  uninter- 
rupted possession  of  ten  years ;  and  although  the  law  has  affixed  no 
particular  period  of  time  after  which  possession  shall  *not  be  dis- 
turbed, yet  it  is  highly  reasonable  that  there  should  in  practice  be 
some  such  limitation.  It  is  merely  owing  to  the  accident  of  the 
ship's  coming  to  this  country,  that  the  question  is  now  raised ;  and  it 
might  have  been  twenty  years  longer  before  that  event  occurred. 
Can  it  be  said  that  it  would  then  have  been  proper  to  enter  upon 
such  an  investigation  ?  I  think,  certainly  not.  It  is,  indeed, 
true,  as  a  general  principle,  qvod  non  valet  *  ab  initio^  tractu  [  *  395  ] 
temporis  non  valet^  yet,  in  practice,  something  different  must 
be  observed  ;  a  title  which  may  have  been  originally  faulty,  must  of 
necessity  become  unimpeachable  by  great  lapse  of  time.  It  is  to  be 
remembered,  likewise,  that  this  title  stands  upon  a  sale  to  a  neutral,  and 
is  upon  that  account  to  be  treated  with  a  greater  degree  of  tenderness. 

There  is,  I  think,  something  of  laches  observable  in  the  conduct  of 
the  original  British  proprietor.  It  has  been  said,  that  he  could  not 
have  commenced  proceedings  at  an  earlier  period,  because  the  ship 
did  not  sooner  make  her  appearance  in  an  English  port.  But  it  must 
be  remembered  that  Spain  was  neutral  at  the  time  of  the  capture, 
and  that  he  (knowing,  as  he  did,  whither  the  ship  was  carried)  might 
have  made  his  application  to  the  courts  of  that  country.  I  will  not  take 
upon  myself  to  say  with  what  success  such  an  application  might 
have  been  attended  ;  but  I  am  bound  to  presume  that  the  courts  of 
Spain,  which  was  at  that  time  neutral,  would  not  have  suffered  the 
claim  of  a  British  proprietor  to  be  illegally  divested.  No  attempt, 
however,  fippears  to  have  been  made  to  regain  possession  of  the  ship 
by  any  proceedings  in  the  courts  of  that  country. 

There  is  another  circumstance,  likewise,  to  be  taken  into  the  con- 
sideration of  the  present  case,  and  that  is,  the  change  of  character  in 
the  relation  of  the  two  countries.  Spain  was,  at  the  time,  a  neutral, 
afterwards  an  enemy,  and  has  since  become  an  intimate  friend  and 
ally  of  Great  Britain.  I  will  not  take  upon  myself  to  say  that  a 
treaty  of  peace  puts  an  end  to  all  questions  of  property  between  the 
subjects  of  the  states  entering  into  the  treaty ;  perhaps  it  may  be 
more  strictly  correct  to  say  that  it  quiets  all  titles  of  possession  aris- 
ing out  of  the  war  only.  At  the  same  time  when  a  treaty  of 
peace  has  *  been  concluded,  the  revival  of  any  grievances  [  *  396  ] 
arising  before  the  war,  comes  with  a  very  ill  grace,  and  is 
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by  no  means  to  be  encouraged.  Treaties  of  peace  are  intended  to 
bury  in  oblivion  all  complaints ;  and  if  grievances  are  not  broogfat 
forward  at  the  time  when  peace  is  concluded,  it  mast  be  piesoned 
that  it  is  not  intended  to  bring  them  forward  at  any  fature  time. 

Now,  upon  all  these  considerations,  the  claim  having'  been  made 
only  upon  the  accidental  arrival  of  the  vessel  in  a  port  of  this  conn- 
try,  after  a  lapse  of  ten  years,  and  after  such  changes  in  the  relathe 
situations  of  the  two  countries,  I  should  feel  very  great  reluctance  k 
disturbing  the  possession  of  the  Spanish  proprietor.  Under  such  er- 
cumstances,  it  cannot  be  the  duty  of  the  court  to  look  minutely  into 
the  title,  but  rather  to  supply  the  defects,  if  any  such  should  be  found 
to  exist.  The  title,  however,  does  not  appear  to  be  materially  d^ 
fective  under  the  evidence  now  produced.  Length  of  time  alone  mar 
sufficiently  account  for  the  non-production  of  documents.  The  o\raB. 
perhaps,  might  not  think  it  necessary,  after  ten  years'  possessioD,  to 
preserve  vith  exact  care  and  to  carry  about  with  him  all  the  tide 
deeds.  The  court  has  been  called  upon  to  look  into  the  character ia 
which  the  Conseil .  des  Prises  acted,  whether  it  proceeded  upon  ife 
original  or  its  appellate  jurisdiction:  but  this  is  a  question  npis 
which  it  does  not  feel  itself  called  upon  to  enter  on  the  present  cast 
I  shall  presume  that  the  proceedings  before  the  Conseil  des  Prisa 
were  regularly  conducted,  and  shall  direct  the  warrant  of  arrest  to  be 
superseded,  but  without  costs. 


[  *  397  ]  ♦  Georgiana,  Pitts. 

April  26,  1814.  , 

The  mere  employment  of  a  ship  in  the  military  service  of  the  enemy  is  not  a  soMoetf  sfr 
ting  forth  for  war,  to  entitle  the  rccaptor  to  condemnation  under  the  terms  of  tbe  Fa* 
Act;  but  if  there  is  a  fair  semblance  of  aathority  in  the  person  directing  the  TCsa)»Ve 
so  employed,  and  nothing  upon  the  face  of  the  proceedings  to  invalidate  it,  tbs 
presume  that  he  was  duly  authorized  ;  the  commander  of  a  single  ship  may  be 
this  authority  as  well  as  the  commander  of  a  squadron.^ 

This  was  the  case  of  a  British  ship  engaged  in  the  whale  fisbojk 
which  was  captured  in  the  South  Seas,  on  the  28th  of  April,  ISH 
by  the  American  frigate,  Essex,  and  recaptured  on  the  28tb  of  Jf^ 


[Sec  L'Actif,  Edw.  185.] 


J 
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vember,  by  his  Majesty's  sloop  of  war,  Barossa.  When  taken  by  the 
American  frigate,  she  was  laden  with  a  cargo  of  oil,  and  had  eight 
guns  and  twenty-five  men  on  board.  The  captain  of  The  Essex, 
without  carrying  the  vessel  into  port  or  taking  out  the  cargo,  sup- 
plied her  with  ten  additional  guns  and  sixty  men,  and  employed  her, 
under  the  command  of  one  of  his  lieutenants,  to  cruise  against  the 
other  British  vessels  in  those  seas,  three  of  which  were  by  this  means 
axstually  taken.  The  force  with  which  she  had  been  supplied  was 
afterwards  reduced,  and  only  four  guns  and  fifteen  men  were  found 
on  board  at  the  time  when  the  recapture  took  place.  The  question 
was,  whether  this  vessel  should  be  condemned  as  prize  to  the  recap- 
tors,  or  restored  upon  salvage  to  the  British  owners. 

For  the  recaptors,  the  King's  Advocate  and  Phillimore  contended 
for  condemnation,  under  the  authority  of  The  L'Actife,  Lorriol, 
(Edwards,  185,)  and  The  Ceylon,  Mulac,  (supra^  105.) 

For  the  owners,  the  Advocate  of  the  Admiralty  and  Adams  con- 
tended —  That  though  the  ship  had  been  used  by  the  enemy  for 
military  purposes,  she  had  not  been  "  set  forth  for  war "  by  any 
person  possessing  a  competent  authority  for  that  purpose ;  that  the 
captain  of  a  single  frigate  had  no  power  to  grant  letters  of 
•  marque,  or  to  commission  other  vessels  to  act  as  public  [  *  398  ] 
ships  of  war,  and  that  great  inconvenience  might  arise  from 
the  permitted  exercise  of  such  an  authority ;  that  the  court  had  never 
gone  farther  than  to  allow  to  the  commander  of  a  squadron  the 
authority  to  enlist  ships  into  the  military  service  of  the  state ;  that 
the  mere  act  of  putting  men  on  board  from  a  privateer,  and  after- 
wards using  the  vessel  as  a  ship  of  war,  had  been  held  an  insufficient 
**  setting  forth  for  war,"  to  satisfy  the  terms  of  the  Prize  Act ;  (Hora- 
tio Nelson,  6  Robinson,  120) ;  that  the  employment  of  this  vessel 
resembled  that  of  a  tender  to  a  man-of-war,  which  description  of 
vessel  is  not  commissioned,  and  is  incapable  of  taking  prizes  for  its 
own  benefit;  that  the  American  government  could  not  have  approved 
the  conSuct  of  the  commander  of  the  frigate  in  weakening  his  crew, 
by  detaching  an  officer  and  men  on  board  this  ship,  and  probably 
would  not  have  confirmed  the  appointment  made  by  him ;  that  neu- 
tral merchant  vessels  were  not  bound  to  submit  to  visitation  and 
search  from  a  vessel  sailing  under  a  pretended  commission  of  this 
kind ;  that  there  was  a  suspension  only,  and  not  an  obliteration,  of 
the  mercantile  character  of  the  vessel ;  that  there  was  even  less  force 
on  board  at  the  time  of  recapture  than  when  she  sailed  as  an  English 
trading  vessel. 


n 
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The  court  decreed  restitution  of  the  cargo,  but  reserved  its  d^ozi 
with  respect  to  the  ship. 

May  3d.     An  application  was  made  to  the  court  to  admit  ao  affi- 
davit from  one  of  the  witnesses,  who  had  been  examined  at  the  Ber- 
mudas, where  the  prize  was  in  the  first  instance  carried.     The  cooit 
observed,  that  the  examinations  were  so  imperfectly  takm 
[  *399  ]  that  it  *  should  on  that  account  feel  less  hesitation  in  admit- 
ting any  affidavit  explanatory  of  the  depositions,  and  sap- 
plying  the  deficiencies  in  the  original  evidence. 

Judgment  —  May  10, 1814. 
Sir  W.  Scott.  The  depositions  in  this  case  were  taken  in  so 
imperfect  a  manner,  that  I  was  induced  to  admit  an  affidavit  expla- 
natory of  some  circumstances,  respecting  which  the  court  was  kft 
very  much  in  the  dark.  But  I  think  that  the  affidavit  which  it&s 
been  offered  is  not  admissible  in  its  present  form.  A  great  part  of  it 
contains  merely  a  repetition  of  what  has  been  already  stated  in  the 
depositions,  and  another  part  of  it  appears  to  be  still  more  exception- 
able ;  for  it  amounts  almost  to  a  direct  contradiction  of  what  the 
witness  had  deposed  to  upon  his  original  examination.  He  there 
says,  that  <<  he  knows  she  had  a  commission  from  the  captain  of  the 
American  frigate  Essex,  to  cruise  against  the  ships  of  his  Britannk 
Majesty."  This  is  now  attempted  to  be  diluted  and  explained  awaj 
by  his  affidavit ;  in  which  he  swears  that  "  he  did  not  mean  to  ay 
she  had  any  commission  in  writing,  but  merely  that  the  power  a 
authority  she  had  for  so  doing  was  derived  fr6m  Captain  Porte: 
that  he  never  saw  or  heard  of  any  such  commission  in  writiag."  I 
think  it  would  be  dangerous  to  admit  an  affidavit  containing  so  total 
a  departure  from  the  former  statement  made  by  the  same  witn^ 
I  cannot  permit  so  direct  and  positive  assertion  to  be  withdraws. 
The  statement,  which  follows  in  the  affidavit,  is  founded  on  con^^ 
sation  only.  He  says  that  ",he  heard  repeatedly  from  the  offioKS 
and  crew,  that  The  Essex  had  sailed  as  a  single  ship  from  New 

York,  on  a  cruise  to  the  coast  of  Brazil,  and  that  she  ms 
[  *  400  ]  not  •  victualled  or  stored  for  a  longer  cruise ;  but  that  C^ 

tain  Porter,  hearing  there  were  a  number  of  British  vessds 
round  Cape  Horn,  did,  of  his  own  accord,  and  without  any  instroe* 
tion  from  his  government,  proceed  round  Cape  Horn  to  the  coast  of 
Chili  and  Peru."  Now  this  is  a  matter  upon  which  the  court  does  not 
require  any  explanation.  Captain  Porter  was  cruising  in  those  9eas> 
and  ho\^  he  came  there  is  by  no  means  material.  The  conversadoa* 
of  the  officers  and  crew,  supposing  it  to  have  been  correctly  repie- 
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sented  by  this  man,  is  not  to  be  depended  on,  for  they  may  have 
been  ignorant  as  to  what  were  the  real  instructions  to  the  superior 
officer;  and  it  is  quite  impossible  that  the  court  should  take  it  from 
hie  understanding  of  their  conversation.  It  is  upon  mere  conversa- 
tion, too,  that  he  founds  his  belief  that  Captain  Porter  had  no  author- 
ity from  his  government  to  commission  this  ship  ;  for  he  says  "  that 
upon  Captain  Porter's  charging  him  with  piracy,  in  having  captured 
an  American  vessel  when  his.  letter  of  marque  was  not  against  the 
United  States,  this  appearer  told  him  that  what  he  had  himself  done 
was  much  more  irregular,  for  that  he  had  armed  and  sent  this  vessel, 
The  Georgiana,  cruising,  without  having  any  authority  from  his 
government  to  do  so  ;  and  that  the  said  Captain  Porter,  in  reply,  did 
not  say  or  pretend  that  he  had  any  such  authority,  but  merely  said 
that  the  officer  he  had  put  on  board  the  said  vessel  was  a  commis- 
sioned officer.  I  think  that  I  am  not  at  liberty  to  consider  this  affi- 
davit as  any  part  of  the  evidence  before  the  court,  and  shall  therefore 
dismiss  it  entirely  from  my  consideration. 

Then,  how  stands  the  case  upon  the  original  evidence  ? 
The  vessel,  it  appears,  was  captured  by  an  *  American  fri-  [  *  401  ] 
gntsy  and  a  number  of  men  and  guns  were  put  on  board, 
under  a  commissioned  officer,  who  was  directed  to  cruise  against 
British  vessels;  which  he  accordingly  did,  and  succeeded  in  mak- 
ing  three  captures.     The  vessel,  therefore,  was  engaged  in  actual 
hostilities. 

The  question  is,  whether,  under  the  words  of  the  Prize  Act,  this 
ship  is  sufficiently  "  set  forth  for  war,"  so  as  to  entitle  the  captors  to 
condemnation  of  her  as  prize  of  war,  according  to  the  original  law  of 
recapture,  and  also  according  to  the  clause  of  the  statute,  excepting 
vessels  which  have  been  "  set  forth  for  war  "  from  the  more  modern 
usage  of  restitution  upon  salvage. 

It  has  been  usual  for  the  court  to  look,  in  the  first  place,  for  the 
commission  of  war;  because  where  that  is  to  be  found  nothing  more 
is  -wanted.  Where  the  ship  has  been  armed  without  any  authority, 
that  has  not,  of  itself,  been  held  sufficient  to  bring  the  case  within 
the  exception  of  the  clause ;  for  the  court  has  never  gone  so  far  as  to 
say  that  a  mere  arming  will  do,  notwithstanding  the  marginal  note 
to  the  Prize  Act,  which  "  seems  to  make  using  as  a  ship  of  war  " 
sufficient.  The  court  has  always  required  that  there  should  be  some 
semblance  of  authority,  although  it  has  not  thought  it  necessary,  in 
the  cases  which  have  been  brought  before  it,  to  look  very  minutely 
into  the  foundation  of  that  authority.  If  sailors  were  merely  to  put 
BLrms  on  board  a  vessel  and  go  out  upon  a  cruise,  I  think  there  would 
bo  a  deficiency  of  authority,  and  that  the  vessel  could  not  be  consi- 
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dered  as  "  set  forth  for  war,"  according  to  the  true  construction  of  the 
act  of  parliament.     But  where  there  is  a  fair  semblance  of  aathontji 
and  nothing  upon  the  face  of  the  proceedings  to  invalidate 
[  *  402  ]  it,  that  *  the  court  has  been  in  the  habit  of  considering  suffi- 
cient.    In  the  case  of  The  Castor,  before  the   Lords  of 
Appeal,  1795,  the  authority  of  the  commander  of  a  fleet  was  consi- 
dered as  sufficient,  though  the  vessel  was  not  carried  into  port  or 
adjudged.     And  in  the  case  of  The  Ceylon,  {Supra^  105,)  this  coot 
held  that  the  employment  of  a  ship  for  the  purposes  of  war,  under 
the  authority  of  the  governor  of  the  Mauritius,  was  sufficient  to  coih 
stitute  it  a  public  ship  of  war.     But  it  is  said  that  this  case  goes 
farther ;  that  here  was  no  authority  from  the  commander  of  a  flee^ 
but  the  mere  act  of  an  individual  officer,  commanding  a  single  fii- 
gate.     Take  it  to  be  as  stated,  that  it  is  the  act  of  an  officer  com- 
manding one  ship  only,  the  distinction  does  not  appear  to  me  to  be 
very  material.     When  it  has  been  held  that  the  commander  of  two 
or  three  shi{5s  may  sufficiently  "  set  forth  for  war,"  it  is  not  going 
much  farther  to  say  that  the  commander  of  a  single  ship  may  pos- 
sess the  same  authority.     There  is  nothing  in  the  evidence  to  show 
that  there  were  not  other  vessels  under  the  command  of  this  veiy 
officer;  but  taking  it  to  be  otherwise,  the  distinction,   as   I  hsTC 
already  said,  does  not  appear  to  me  to  be  material.     A  great  deal 
has  been  said  with  respect  to  the  inconvenience  that  might  arise  to 
the  commercial  interests  of  this  country,  if  the  commanders  of  sin^ 
frigates  should  be  allowed  to  commission  all  the  prizes  they  may 
happen  to  take.     The  argument  ab  inconvenienti  may  be  very  strong, 
when   applied  to   cases   otherwise  doubtful ;   but  it  is    not  to  be 
intended  that  the  law  would  introduce  any  inconvenience.     No  par- 
ticular inconvenience  has  been  pointed  out,  and  I  confess  it  does  nol 
occur  to  me  how  any  could  arise.     It  certainly  would  not  occasion  % 
greater  number  of  captures  by  the  enemy,  for  they  may  be 
[  •  403  ]  as  *  easily  made  without  as  with  a  commission  ;  and  if  tfee 
American  law  be  the  same  as  our  own,  the  only  qoestioa 
would  be,  whether  the  prize  should  be  condemned  to  the  individoil 
captor  or  to  the  American  government ;  the  decision  of  which  ques- 
tion in  either  way  could  afford  but  little  consolation  to  the  Briti^ 
owner.     There  does  not  appear  to  me  to  be  such  an  essential  and 
solid  distinction  between  this  and  the  two  other  cases,  as   should 
induce  me  to  apply  a  different  rule.     The  ship  was  supplied  with 
additional  arms,  and  was  employed  in  cruising  against  British  ves- 
sels, some  of  which  she  actually  succeeded  in  capturing ;  non  conslaL 
that  she  was  not  so  employed  under  sufficient  authority.      I  shaU, 
therefore,  condemn  this  vessel  as  prize  to  the  recaptors. 
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N.  B.  The  ship  and  cargo  were  in  the  first  instapce  carried  to  the 
Bermudas,  and  afterwards  sent  on  to  London  with  the  consent  of  the 
parties,  and  under  the  sanction  of  the  court.  Freight  was,  on  a  sub- 
sequent day,  (20th  July,)  decreed  to  the  recaptors  for  the  voyage  from 
the  Bermudas  to  this  country. 


*The  Diligentia,  Moller.  [•404] 

May  18, 1814. 

If  one  party  takes  a  yesscl  and  afterwards  abandons  her,  and  then  another  takes  the  same 
Tesscl,  the  last  seizor  is  in  law  the  only  captor ;  and  the  act  of  a  commander  in  relinqaish- 
ing  that  which  wonid  otherwise  have  been  good  prize  to  himself  and  his  crew,  is  binding 
upon  the  interests  of  all  nnder  him. 

This  Danish  vessel,  with  various  others  of  the  same  nation,  was 
lying  in  the  river  Tagus,  in  the  month  of  August,  1808,  and  was  there 
blockaded  by  a  fleet  of  his  Majesty's  ships,  under  the  command  of 
Vice- Admiral  Sir  Charles  Cotton.    Upon  the  evacuation  of  Portugal 
by  the  French  forces,  in  virtue  of  the  convention  of  Cintra,  this,  and 
the  other  Danish  vessels  in  the  Portuguese  ports,  were  taken  posses- 
sion of  by  the  squadron  under  the  command  of  Sir  C.  Cotton,  but 
were  released  by  orders  from  him  before  his  return  to  England.    Upon 
the  arrival  of  Admiral  Berkeley,  by  whom  Sir  C.  Cotton  was  suc- 
ceeded, in  January,  1809,  the  vessels  were  again  seized,  and  sent  to 
England,  in  consequence  of  an  order  issued  by  the  Lords  Commis- 
sioners of  the  Admiralty,  to  send  home  for  legal  adjudication,  all 
Danish  and  other  foreign  vessels  then  in  the  Tagus,  which  were  in 
that  liver  prior  to  the  evacuation  of  Portugal  by  the  French.     The 
ship  was  originally  condemned  as  taken  by  a  squadron  of  his  Majes- 
ty's ships  nnder  the  command  of  Admiral  Berkeley ;  but  an  appear- 
ance having  been  afterwards  given  for  Sir  C.  Cotton  and  his  fleet,  as 
the  actual  captors,  the  decree  of  condemnation  was  rescinded,  in  order 
that  the  claim  of  Sir  C.  Cotton  might  be  propounded.    The  question 
was,  whether  the  fleet  of  Sir  C.  Cotton  or  that  of  Admiral  Berkeley 
were  entitled  as  the  captors  to  the  benefit  of  the  prize. 

Judgment. 
Sir  William  Scott.     This  is  a  question  affecting  property  of 
much   greater  value  than  that  which   stands   for  the  immediate 
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[•405  ]  *  decision  of  the  court,  and  respects  the  interests  of  two 
highly  meritorious  officers,  to  both  of  whom  the  court  would 
be  desirous  of  giving  a  share  of  the  benefit ;  but  it  so  happens  that 
their  interests  are  in  perfect  opposition  to  each  other.     As  it  is  im- 
possible, therefore,  that  the  claims  should  coexist,  the  court  is  bouod 
to  decide  upon  them  according  to  their  legal  merits,  which  must  de- 
pend upon  this  question,  which  of  them  was  the  actual  captor  ?  that 
is,  not  only  which  is  the  person  by  whom  a  seizure  was  made,  but 
which  is  the  party  legally  entitled  to  the  character  of  captor ;  for  there 
may  be  many  successive  captors,  but  only  one  can  be  legally  entitled 
as  captor  to  the  benefit  of  prize.     If  one  party  takes  a  vessel,  and 
afterwards  abandons  her,  and  then  another  takes  the  same  vessel,  the 
last  seizor  is  in  law  the  only  captor.     To  this  it  must  be  added,  that 
the  act  of  the  commander  is  binding  upon  the  interests  of  all  under 
him,  and  that  he  alone  is  responsible  for  costs  and  damages.    He  has 
a  right  to  examine  the  ship's  papers,  and  to  detain  or  not,  accordiog 
to  his  own  notions  of  propriety.     He  may,  perhaps,  act  erroneously, 
and  relinquish  what  would  have  been  good  prize  to  himself  and  his 
crew.     But  if  he  does  dismiss  what  he  had  before  seized  upon,  the 
interest  of  himself  and  all  under  him  is  concluded  by  his  act,  and 
the  same  vessel  lies  open  to  seizure  by  any  other  captor  who  maj 
exercise  a  sounder  discretion.     Subject  to  these  principles,  I  have  to 
examine  the  facts  of  this  case. 

The  cause  was  proceeded  in  originally  by  Admiral  Berkeley  and 
his  fleet,  but  an  exclusive  interest  was  afterwards  set  up  by  Sir  Charles 
Cotton  and  his  fleet,  on  the  ground  of  an  anterior  seizure.     The  erl- 
dence  comes  before  the  court  in  a  manner  not  very  favorahk 
[•406  ]  *to  the  claim  which  has  thus  been  set  up  by  Sir  Chaifcs 
Cotton ;  the  preparatory  examinations  being  totally  sikn: 
as  to  any  other  seizure  except  that  made  by  Admiral  Berkeley.    The 
allegation  which  had  been  given  in,  propounding  the  interest  of  Sir 
Charles  Cotton,  states,  "  that  in  pursuance  of  the  definitive  conven- 
tion entered  into  for  the  evacuation  of  the  kingdom  of  Portugal  by 
the  French  army,  and  which  definitive  convention  was  ratified  by  the 
said  Sir  Charles  Cotton,  as  the  commander-in-chief  of  his  Majesty's 
ships  and  vessels  on  the  coast  of  Portugal,  the  French  army,  then  in 
the  possession  of  Lisbon,  and  other  places  in  Portugal,  did,  within  the 
time  allowed  and  agreed  upon  by  the  said  convention,  evacuate  the 
said  country ;  and  thereupon  the  said. ship  The  Diiigentia,  then  lying 
in  the  river  Tagus,  and  other  Danish  and  foreign  vessels  then  lying  in 
that  and  other  rivers  and  ports  of  Portugal,  and  which  had  been  so 
as  aforesaid  blockaded  by  the  said  fleet,  were,  in  pursuance  and  o\^ 
dience  to  the  orders  and  directions  of  the  said  Sir  Charles  CottoCt 
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seized  and  taken  as  prize  by  the  ships  and  vessels  composing  the  said 
fleet  under  his  command,  or  some  of  them."     And  for  proof  of  the 
facts  here  stated,  reference  has  been  made  to  the  answers  of  Admiral 
Berkeley,  who  admits  generally  that  he  believes  the  article  to  be  true ; 
and  terms  somewhat  similar  are  used  by  the  witnesses  upon  their 
depositions.     They  speak  very  much  to  the  same  effect,  and  it  is,  I 
think,  to  be  taken  as  proved  that  a  sort  of  seizure  was  made.     The 
allegation  further  pleads,  <'  that  in  order  more  effectually  to  keep  pos- 
session of,  and  secufe  the  said  ship  Diligentia,  a  prize-master  and 
several  men,  from  on  board  one  of  his  Majesty's  frigates  be- 
longing to  the  •  said  fleet,  were,  on  or  about  the  3d  of  Sep-  [  *  407  ] 
tember,  1808,  put  on  board  the  said  ship ;  and  such  prize- 
master  then  took  possession  of  the  papers  belonging  to  the  said  ship, 
and  took  out  part  of  the  crew  thereof,  and  took  such  other  measures 
as  were  necessary  for  securing  the  said  prize  to  the  said  fleet."    Now 
I  must  certainly  understand  this  as  pointing  to  a  continuation  of  pos- 
session under  the  seizure  pleaded  in  the  former  article.     To  this  part 
of  the  allegation,  the  gentlemen  who  have  ably  conducted  this  cause, 
have  not  ventured  to  read  the  answer  of  Admiral  Berkeley ;  nor  is 
there  any  evidence  whatever  to  prove  the  continuance  of  possession 
by  Sir  C.  Cotton,  though  it  is  in  reality  the  main  fact  in  the  cause ; 
for  the  only  question  is,  whether  there  was  a  continued  possession  by 
the  fleet  of  Sir  C.  Cotton  or  not.*  If  the  possession  was  not  continued, 
then  the  claim  made  on  their  behalf  falls  to  the  ground :  it  becomes 
at  once  a  case  of  common  capture  made  and  relinquished,  and  thus 
left  open  to  the  rights  of  any  other  captor  who  might  choose  to  take 
possession  at  a  subsequent  time.    A  seizure  was  certainly  made  by  Sir 
Charles  Cotton's  fleet,  but  whether  by  way  of  prize,  or  for  what  other 
purpose,  does  not  exactly  appear.     It  might  be  for  the  sake  of  delibe- 
ration only,  or  for  answering  events  which  might  occur  under  the 
extraordinary  circumstances  attending  the  evacuation  of  Portugal. 
It  is  left  perfectly  equivocal  on  the  evidence,  whether  the  seizure  was 
made  in  the  way  of  prize  or  not.     It  appears  that  the  Danish  flags 
were  left  flying  when  Admiral  Berkeley  came  to  Lisbon,  and  that  the 
ships  were  under  the  control  of  the  Danish  masters  and  their  crews. 
They  were  very  much  std  juris,  and  though  some  acts  were  done  which 
looked  like  an  intention  of  employing  them  as  exigencies 
*  might  require, — for  the  purpose  of  removing  the  inhabi-  [  *408  ] 
fcants  and  their  property,  in  case  the  enemy  should  return,*— 
^et  there  was  nothing  to  show  an  intention  of  proceeding  against 
hem  as  prize.     It  seems  to  have  been  the  persuasion  of  Sir  C.  Cot- 
on's  mind,  that  the  ships  were  protected  under  the  convention,  and 
faat,  acting  upon  a  delicacy  of  that  kind,  he  forbore  to  treat  them  as 
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enemy's  property.     He  would  scarcely  have  left  them  in  a  state  in 

which  they  were  left,  if  he  had  thought  they  were  liable  to  be  treated 

as  prize.     It  appears  that  one  of  the  vessels,  under  similar  circum. 

stances,  was  actually  sold  by  her  owners ;  but  this,  it  is  said,  was 

.  done  without  the  knowledge  of  Sir  Charles  Cotton :  others  escaped, 

and  went  out  of  port  without  his  having  heard  of  their  departure.  I 

cannot,  without  some  reflection  on  his  conduct,  suppose  that  hs 

would  have  been  negligent  enough  to  have  permitted  these  act^  to 

have  taken  place,  if  he  had  considered  the  vessels  as  prize  of  wai. 

The  intention,  probably,  was  to  employ  them  in  conveying  awar 

Portuguese  subjects :  but  this  will  not  show  that  they  were  considereil 

as  prize.    Under  the  trepidation  and  alarm  which  at  that  time  existed 

in  Portugal,  any  vessel  of  any  country  might  have  been  wanantablj 

seized  for  such  a  purpose ;  and  there  would  have  been  no  scruple 

with  respect  to  the  seizure  of  any  vessel  of  any  nation  at  that  time 

in  an  emergency  of  that  kind.     Then,  it  is  said,  that  the  being  in 

the  port,  was  in  itself  a  possession  ;  but  how  were  they  detained  in 

the  port?   certainly  not  by  any  restriction  of  Sir  Charles  Cottous 

Some  of  them,  it  appears,  were  sold ;  another  of  them  took  a  cargo 

on  board,  and  sailed  without  any  obstruction  from  the  British  Admi- 

rai.     Those  that  remained  were  not  detained  by  any  force  imposed 

by  Sir  C.  Cotton.     They  might,  perhaps,  have  remained 

[  *  409  ]  there  *  through  fear  of  capftire  at  sea,  perhaps  from  an  erro 

neous  interpretation  of  the  convention,  such  as  Sir  C.  Cot- 

ton  himself  appears  to  have  labored  under.     I  think  all  the  evidence 

as  to  what  passed  afterwards  shows  clearly  that  they  did  not  consider 

themselves  as  detained.    The  masters  remonstrate  against  the  seiziir? 

made  by  Admiral  Berkeley ;  plead  the  authority  of  Sir  C.  Cotton  for 

their  liberty ;  assert  their  perfect  right  of  protection,  under  the  con- 

vention,  and  under  the  conduct  observed  by  Sir  C.  Cotton.     Tliej 

maintain  that  the  seizure  made  by  Admiral  Berkeley  was  in  d'u^i 

contradiction  to  the  conduct  of  his  predecessor.     Nothing  can  be 

clearer  than  that  they  were  free  from  all  apprehensions  that  their  shicw 

were  detained  in  order  to  be  sent  to  England  for  adjudication.    Sir 

C.  Cotton  having  abandoned  possession,  makes  no  subsequent  seizure, 

but  comes  to  England,  having  previously  given  orders  to  restore  ihe 

flags  and  ships'  papers  to  some  of  the  vessels  ;  and  it  is  clear  that  he 

directed  the  restitution  under  a  decided  interpretation,  which  be  hai 

taken  upon  himself  to  make,  of  the  convention.    In  his  letter  he  savs, 

"It  appearmg,  by  a  communication  from  the  Danish  deputy-consu] 

at  St.  Ubes,  that  the  colors  and  papers  of  the  vessels  of  that  natioa 

there  are  m  your  possession,  I  desire  you  will  forthwith  return  to  the 

masters  of  the  said  vessels  their  respective  colors  and  papere,  and 
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withdraw  any  men  that  raay  have  been  placed  on  board  them  from 
his  Majesty's  ship  under  your  command,  leaving  them  to  act  agree- 
ably to  the  stipulation  of  the  treaty,  of  which  an  extract  is  inclosed 
for  your  information."     It  is  true  that  this  order  is  confined  to  the 
ships  lying  at  St.  Ubes ;  but  it  is«not  to  be  supposed  that  they  were  ^ 
treated  more  favorably  than  those  which  were  lying  at  Lis- 
bon, •  or  elsewhere  in  Portugal.     I  must  presume,  that  the  [  *  410  ] 
papers  and  colors  belonging  to  the  Danish  ships  in  the  Tagus, 
were  not  taken  at  all,  or,  if  taken  at  first,  were  afterwards  restored. 
Sir  C.  Cotton's  possession  being  thus  abandoned,  and  the  mere  re- 
maining in  port  not  being  what  the  court  has  held  to  be  personal  pos- 
session, on  what  ground  can  the  claim  rest  ?     If  ever  Sir  C.  Cotton 
had  entertained  views  of  prize,  he  had  abandoned  them,  and  this 
abandonment  is  conclusive  against  himself  and  all  under  his  com- 
mand. 

I  come  now  to  consider  the  acts  of  Admiral  Berkeley  ;  and  these, 
it  has  beep  said,  are  to  be  interpreted  altogether  by  the  order  issued 
from  the  admiralty.  I  cannot  agree  to  that  proposition  to  the  extent 
in  point  of  effect  in  which  it  has  been  stated.  If  the  admiralty  issued 
an  order  for  the  capture  of  a  particular  ship,  that  will  not  affect  the 
interest  of  the  captor  in  the  prize  which  he  may  make.  The  order  of 
the  admiralty  would  justify  the  seizure  so  far,  at  least,  as  to  indemnify 
the  captor  from  costs  and  damages,  but  it  would  not  affect  any  bene- 
ficial interest  that  he  might  derive  from  the  capture.  The  title  of  the 
captor  would  be  precisely  the  same,  whether  he  was  acting  upon  his 
own  discretion,  or  in  obedience  to  the  orders  of  the  admiralty.  What- 
ever information  the  admiralty  might  have  had,  or  whatever  might  be 
their  notion  of  the  fact  or  of  the  law,  with  respect  to  any  interest  to 
be  derived  from  the  capture,  would  not  in  the  least  alter  the  case. 
The  question  is,  whether  the  acts  done  by  Admiral  Berkeley  would 
give  him  an  interest ;  for,  suppose  the  admiralty  should  think  Admiral 
Berkeley  not  entitled,  that  would  not  influence  the  decision  of  the 
question  before  the  proper  tribunal.  But  has  not  the  court  reason  to 
suppose  that  the  admiralty  were  left  very  much  in  the  dark 
as  to  the  real  *  state  of  things  ?  It  appears,  I  think,  from  [*411  ] 
the  documents  before  the  court,  that  matters  were  not  very 
accurately  represented  to  them.  It  is  observable  that  in  the  letter 
from  the  secretary  of  the  Lords  Commissioners  of  the  Admiralty  to 
Admiral  Berkeley,  which  mentions  their  having  taken  the  opinion  of 
the  king's  advocate,  no  mention  is  made  of  the  convention  of  Cintra. 
The  letter  is  in  these  terms :  "  My  Lords  Commissioners  of  the  Ad- 
miralty having  required  the  opinion  of  the  king's  advocate,  whether 
Danish  and  other  foreign  ships  now  in  the  Tagus,  which  were  in  that 
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river  prior  to  the  evacuation  of  Portugal  by  the  French,  could  becon- 
sidered  as  prize,  and  sent  to  England  for  adjudication,  or  whether 
they  are  to  be  considered  as  taking  the  benefit  of  a  neutral  port;  I 
am  commanded  to  transmit  to  you  a  copy  of  the  opinion  of  the  king's 
advocate  on  the  question,  and  to  signify  their  lordships'  direction  to  yoi 
to  send  to  England  for  legal  adjudication  any  ships  now  in  the  Tagns, 
which  may  come  within  the  above  description."  I  cannot  attrilrate 
to  this  order  any  other  effect  than  as  guaranteeing  Admiral  Berkelej 
in  sending  home  the  ships  for  adjudication,  and  in  justifying  him  k 
doing  whatever  was  necessary  for  that  purpose;  the  board  of  admi- 
ralty being,  perhaps,  at  the  time  of  issuing  this  order,  in  some  degree 
of  ignorance  whether  possession  had  been  given  up  or  not,  and  think- 
ing, perhaps,  that  an  order  was  necessary  for  their  seizure,  if  they  had 
been  abandoned.  In  this  state  of  things.  Admiral  Berkeley  £ods 
these  vessels  denuded  of  all  protection  under  the  convention,  whki 
Sir  C.  Cotton  appears  to  have  thought  them  entitled  to,  but  vkidi 

this  court  has  decided  otherwise,  and  from  which  dedsioi 
[  *412  ]  there  has  been  no  appeal.     The  ships,  however,  •werestH 

entitled  to  the  general  protection  of  a  neutral  port;  audi 
would  have  been  hazardous  for  Admiral  Berkeley  to   have  said 
without  orders,  and  sent  away  these  vessels,  subject,   as  they  im- 
doubtedly  must  have  been,  to  a  Portuguese  territorial  claim.    If  fe 
had  ventured  to  have  seized  them  without  orders,  he   must  hiTe 
taken  the  consequences  of  his  own  act.     Now,  it  is  an  establiihei 
rule  of  law,  that  a  claim  of  neutrality  of  territory  can  be  made  by  tl^ 
neutral  government  only;i  and  it  appears  that  the  government  cc 
Portugal  did  make  such  a  claim,  though  it  was  afterwards  \ritb- 
drawn,  upon  a  strong  representation  made  by  the  government  of  tkis 
country  as  to  the  hostile  disposition   shown   by   Denmark  to  tk 
general  cause  of  Europe,  and,  as  I  believe,  particularly  on  acco^ 
of   the    resistance    made    by    the    Danes    to    the    return    of  tk 
Spanish    troops   under    Romana   to   the    Peninsula,      It   was  ik& 
thought  decorous  for  Portugal,  relieved  as  she  was  by  this  cooDtrj 
from  the  presence  and  oppression  of  the  enemy,  to  persist  in  suAi 
claim  ;  and  it  was  accordingly  withdrawn  upon  the  remonstrance  l*- 
ing  made.     These  ships,  then,  are  not  entitled  to  the  protection  of  the 
convention,  nor  to  that  arising  from  a  neutral  territory  ;  for  the  daia 
which  was  made  upon  that  ground  has  since  been  withdrawn.    The 
ships  themselves  were  in  the  possession  of  the  Danish  masters,  aol 
the  papers  in  the  hands  of  their  own  Danish  consul    They 


1  [The  Eliza  Ann,  1  Dod.  246.] 
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seized,  it  is  said,  pro  formd^  for  the  purpose  of  ejecting  the  Danish 
masters,  and   liberating  them  from  the  responsibility  which  lay  on 
them,  whilst  they  continued  in  possession.     The  expressions  of  Ad- 
miral Berkeley,  in  the  letter  sent  to  Kennedy,  the  agent  of  Sir  C. 
Cotton,  as  agent  of  the  captor,  are  sufficiently  explained  by 
the  fact  of  entire  ignorance  of  Admiral  •  Berkeley,  at  that  time,  [  *  413  ] 
that  the  possession  of  Sir  C.  Cotton  had  been  withdrawn. 
It  would  be  very  awkward,  in  point  of  form,  if  the  court  were  to 
condemn  these  ships  as  prize  to  Sir  C.  Cotton,  when  the  depositions 
of  the  witnesses  ascribe  the  seizure  to  Admiral  Berkeley  only ;  and 
the  answers  which  admit  an  original  seizure  by  Sir  C.  Cotton,  do 
not  admit  a  continuance  of  possession  in  him.     In  the  absence,  then, 
of  all  evidence  as  to  a  continued  possession  under  the  first  seizure, 
it  would,  I  say,  be  extremely  awkward,  in  point  of  form,  to  condemn 
to  Sir  C.  Cotton ;  but  not  in  point  of  form  only,  but  likewise  of  law 
and  substantial  justice;  for,  I  think,  there  is  evidence  to  show  that 
Sir  C.  Cotton,  from  motives  of  delicacy,  and  a  nice  interpretation  of 
the  convention,  thought  these  vessels  were   not  liable  to  be  con- 
sidered as  prize,  and  either  by  mistake  of  fact  or  law,  relinquished 
possession,  and  by  so  doing  abandoned  the  right  of  himself  and  of 
those  under  him.     I  must,  therefore,  pronounce  for  the  exclusive 
interest  of  Admiral  Berkeley ;  but  I  direct  the  expenses  of  Sir  C. 
Cotton's  claim  to  be  paid  out  of  the  proceeds. 


*  The  Blenden-Hall,  Barr.  [  ^414  ] 

May  20,  1814. 

UItoiv  in  possession  of  a  ship  have  a  legal  interest  which  cannot  be  divested  witlioat  adja- 
dication  in  a  competent  court,  and  it  is  not  for  the  king's  officers,  or  any  other  persons,  on 
the  groand  of  superior  authority,  to  dispossess  them  without  cause.  Those  who  claim 
as  salvors,  and  dispossess  others  who  were  acting  as  such,  must  show  an  apparent  if  not 
an  actnal  necessity  for  their  interference.^ 

This  British  vessel  sailed  from  Portsmouth  on  the  27th  of  No- 
ember,  1813,  with  a  cargo  of  naval  stores,  bound  for  the  Bermudas, 
nd  proceeded  on  her  voyage  under  convoy  of  his  Majesty's  ship 
evern,  till  the  2d  of  December,  when  she  separated,  in  consequence 


1  [For  note  as  to  interfering  salvors  see  The  Maria,  Edw.  175.] 
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of  tempestuous  weather,  which  continued  until  the  5th  of  the  same 
month,  and  occasioned  great  damage  to  her  hull  and  rigging.  In 
the  afternoon  of  that  day  she  was  boarded  and  taken  possession  ol 
by  the  French  frigate  La  Clorinde,  the  commander  of  which  took 
out  the  master  and  crew,  and  ordered  the  vessel  to  be  scuttled.  On 
the  12th  of  December  she  was  discovered  in  a  derelict  state  by  the 
post-office  packet  Eliza,  in  latitude  42*=*  30'  N.  and  11^  2(y  W^ 
was  at  first  supposed  to  be  a  ship  of  war ;  but,  upon  discovery  of 
real  character,  the  commander  of  the  packet  and  ten  of  his  men^esi 
on  board,  and  found  that  she  was  left  without  a  crew,  and  had  sus- 
tained considerable  damage.  As  there  was  no  compass  on  boari, 
the  boat  was  sent  back  to  fetch  one  from  the  packet ;  and  having 
returned  therewith,  at  5  P.  M.,  the  ship  made  sail  towards  Falmori, 
in  company  with  the  Eiiza,  the  commander  of  that  vessel  remaim!^ 
with  his  men  on  board  the  Bienden-Hall.  Strong  gales  and  stonnj 
weather  coming  on,  they  lost  sight  of  the  packet,  and  search  wis 
then  made  for  a  chart  and  log-glass,  but  to  no  purpose.  Thej  con- 
tinued, however,  to  steer  the  same  course,  E.  by  N.,  the  weather  beiaj 
still  tempestuous,  till  the  14th  of  December,  when  it  became  cala 
and  about  noon  on  the  following  day,  the  ship  was  found  to  be  ii 

latitude  47^  34'  N. 
[  *  415  ]      *  On  the  16th,  they  perceived  a  ship  and  a  brig  on 

lee  bow,  and  having  hoisted  colors,  union  downwards,  i 
the  mizeh  rigging,  as  a  signal  of  distress,  they  hove  to  for  the 
pose  of  speaking,  and  then  requested  to  be  accommodated  with 
chart,  a  log-glass,  and  a  watch.     A  lieutenant  from  the  brig,  wi 
proved  to  be  The  Challenger,  came  on  board,  to  whom  the  m 
gave  an  account  of  his  wants.     The  lieutenant  replied,  that  he 
better  write  a  note  to  the  captain  of  The  Challenger  for  the  arti 
he  stood  in  need  of,  which  the  master  immediately  Complied 
and  made  an  offer  to  pay  for  the  same  by  an  order  upon  Mr. 
of  Plymouth.     The  lieutenant  then  went  to  The  Challenger,  and 
ported  to  his  commander  that  the  officer  in  possession  of  The  Bl 
den- Hall  had  no  commission,  and  that  both  he  and  his  crew  v 
probably  Americans.     He  then  returned  to  The  Blenden-Hali, 
demanded  to  see  the  commission ;  but  this  having  been  left  on 
the  packet,  could  not  be  produced.     The  officer,  however,  exhibi 
the  uniform  buttons,  which  he  wore,  as  the  commander  of  a 
office  packet,  and  gave  every  explanation  in  his  power.    A  mas 
mate  and  nine  men  from  The  Challenger  were  then  sent  on  bo 
conduct  the  vessel  into  Plymouth,  where  she  arrived  on  the   IStb 
December.     The  ship  and  cargo  were  valued  at  about  72,000/., 
the  question  was,  whether  the  post-office  packet,  The  Elizai,  -was 
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be  considered  the  sole  salvor,  or  jointly  with  H.  M.  brig  The  Chal- 
lenger. There  was  also  a  farther  question  as  to  the  amount  of  sal- 
vage. 

JlTDGMENT. 

Sir  W.  Scott.  This  is  a  question  concerning  the  right 
to  salvage  for  the  preservation  of  a  ship  and  cargo  *  of  very  [  *  416  ] 
considerable  value,  found  derelict  at  sea,  the  ship  itself  be- 
ing the  property  of  British  merchants,  and  the  cargo  consisting  of 
stores  belonging  to  his  Majesty's  government.  The  vessel  was 
brought  into  the  port  of  Plymouth  by  a  lieutenant  and  some  men, 
part  of  the  crew  of  H.  M.  sloop  The  Challenger ;  and  a  claim  has 
been  given  for  the  commander,  oflScers,  and  crew  of  that  ship  as  joint 
salvors,  there  being  other  claimants  already  before  the  court.  The 
ship  had  been  found  in  a  state  of  derelict  by  others,  in  whose  posses- 
sion she  was  at  the  time  when  The  Challenger  came  up,  and  who 
were  conducting  her  towards  the  Channel,  in  the  chops  of  which 
they  had  arrived  ^hen  The  Challenger  came  up,  and  dispossessed 
them.  Under  these  circumstances,  it  was  certainly  incumbent  on 
the  commander  of  The  Challenger  to  bring  forward  his  claim  in  pro- 
per form,  and  to  take  care  that  it  should  be  properly  substantiated. 
His  own  interest  called  upon  him  to  show,  at  least  by  affidavit  from 
himself,  what. was  done  under  his  authority,  and  otherwise  to  sus- 
tain his  claim  by  due  proof.  He  had  also  to  vindicate  his  conduct 
in  dispossessing  the  original  salvors ;  because  it  is  most  undoubtedly 
the  duty  of  those  who  claim  as  salvors,  and  dispossess  others  who 
were  acting  as  such,  to  show,  if  not  an  actual,  at  least  an  apparent, 
necessity  for  their  intrusion,  and  to  offer  some  excuse  that  may  fairly 
justify  their  interference  in  that  with  which  they  had  otherwise  no 
manner  of  business.  Those  who  have  obtained  possession  of  a  ship 
as  salvors  have  a  legal  interest,  which  cannot  be  divested  before  ad- 
judication takes  place  in  a  court  possessed  of  competent  authority ; 
and  it  is  not  for  the  king's  officers,  or  any  other  persons,  on  the 
ground  of  superior  authority,  to  dispossess  them  without 
cause.  Cases  may  certainly  exist  in  *  which  the  interference  [  *  417  ] 
of  the  king's  officers  may  be  not  only  justifiable,  but  even 
laudable.  They  may  find  persons  in  possession  who  are  unfit,  from 
inexperience,  to  be  trusted  with  valuable  property,  or  who  have  been 
guilty  of  gross  misconduct,  which  may  render  their  removal  proper 
and  necessary.  But  these  necessities  must  be  made  apparent  to  the 
court ;  and  persons  taking  possession,  and  bringing  in  a  ship  under 
such  circumstances,  must  understand  that  it  is  their  duty,  in  the  first 
place,  to  justify  themselves  for  the  steps  they  have  taken.     It  is  rather 
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extraordinary,  therefore,  that  no  evidence  of  this  kind  was  obtained 
from  the  officer  who  commanded  The  Challenger,  during  his  stay  in 
this  country,  and  it  is  still  more  extraordinary  that  the  court  shoiild 
now  be  asked  put  off  the  cause  till  such  evidence  can  be  procured 
from  him  in  America,  whither  he  is  since  gone.  Application  umi: 
made  for  leave  to  do  that  which  ought  to  have  been  done  in  limL 
It  was  the  duty  of  that  officer  not  only  to  have  supported  his  chin, 
but  to  justify  his  own  conduct  in  dispossessing  the  original  saivcrs. 
He  was  in  port,  and  had  an  opportunity  of  doing  it ;  but  be  k-s 
not  thought  proper  to  avail  himself  of  it.  I  cannot  put  offiLii 
cause  any  longer,  to  allow  him  a  still  farther  opportunity;  neither  ' 
can  I  assent  to  the  doctrine  which  has  been  laid  down  by  the  coiii- 
sel,  that  the  owners  have  nothing  to  do  with  this  question.  Tit 
court  is  asked  to  give  a  larger  sum,  on  account  of  the  greater  namlnir 
of  salvors;  the  owners,  therefore,  are  materially  interested  in  resi^tii^ 
the  additional  claim  which  has  been  set  up.  The  merchants  on2h: 
not  to  be  charged  with  a  higher  rate  of  salvage,  on  account  of  iIk 

unnecessary  interference   of  the  second  salvors.     Tbe  on- 
[  *418  ]  ginal  salvors  are  likewise  interested  in  resisting  *  this  daic 

for  it  must  operate  as  a  discouragement  to  salvors  to  be  lia- 
ble to  be  turned  adrift  and  baffled  by  an  opposition  of  this  kini  I 
have  no  hesitation,  therefore,  in  confirming  the  doctrine  I  have  over 
and  over  again  laid  down,  that  persons  dispossessing  original  salvos 
without  reasonable  cause  shall  receive  no  benefit  from  the  serrk-e^ 
they  may  afterwards  perform,  but  the  whole  reward  shall  go  to  tbc-fe 
who  have  been  wrongfully  dispossessed.     Those  who  are  WTongnic'er: 
shall  take  no  advantage  from  their  own  wrong.     The  exertions  it^j 
may  use  in  bringing  in  the  ship  shall  enure  not  to  their  own  pniw 
but  to  the  profit  of  those  who  would  otherwise  have  performed  ie 
service.     Under  these  principles  the  court  is  to  consider  w^hethet  ^ri 
such  necessity  is  shown  ;  I  do  not  say  any  absolute  necessity,  but  5c  s 
as,  under  all  the  circumstances,  and  the  impression  they  were  cal:> 
lated  to  make,  would  justify  the  interference  on  the  part  of  Thf 
Challenger. 

This  ship  was  found  derelict  by  a  post-office  packet,  and  was  taker 
possession  of  by  the  master  and  ten  of  his  men.  The  men  coccp'> 
sing  the  crew  of  this  description  of  vessel,  it  is  well  known,  are  usus^j 
very  expert  seamen ;  it  is,  therefore,  to  be  presumed  that  they  wer? 
as  competent  as  any  persons  could  be  to  navigate  this  or  any  otb^ 
vessel.  They  cleared  the  ship  of  water,  and  set  it  to  rights  in  oibir 
respects,  and  conducted  her  in  safety  for  a  considerable  distac^ 
steering  a  direct  course  for  a  British  port,  towards  which  thev  hai 
very  far  advanced.     The  weather  was  extremely  moderate  ;    but  a 
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appears  that,  from  the  hurry  in  which  they  quitted  their  own  ship, 
they  had  not  provided  themselves  with  two  or  three  necessary  imple- 
ments —  a  log-glass,  a  watch,  and  a  chart  of  the  Channel, 
and  that  no  such  articles  were  to  be  found  *  on  board  the  [  *  419  ] 
derelict  ship.     Of  these  things  they  were  in  want,  and  upon 
that  account,  and  that  only,  a  signal  of  distress  was  hoisted.     When 
the  boat  from  the  king's  ship  was  sent,  in  consequence  of  the  signal 
of  distress,  what  was  the  representation  made  ?     Not  that  they  were 
in  distress,  but  merely  that  they  were  in  w$int  of  the  articles  which  I 
have  just  enumerated,  and  that  they  were  willing  to  pay  for  them  by 
an  order  upon  Plymouth ;  and,  I  must  say,  that,  I  think,  the  accom- 
modation thej"  requested  was  reasonable,  and  ought  to  have  been 
granted.     It  would  not  have  been  a  very  extravagant  or  heroic  act  of 
duty  on  the  part  of  the  king's  ship,  to  have  afforded  this  accommo- 
dation, and  to  have  complied  with  the  demand  which  was  made, 
especially  as  there  was  public  property  on  board.     It  appears  that 
they  had  steered  a  right  course  even  without  the  assistance  to  be  de- 
rived from  instruments  of  this  description,  and  had  actually  taken  an 
observation  on  the  day  before.   A  paper,  containing  a  list  of  the  articles 
required,  was  given  to  the  lieutenant  of  The  Challenger  on  his  com- 
ing on  board,  but  not  a  hint  was  given  of  any  other  want.     Nothing 
to  make  it  necessary  to  put  a  single  man  on  board.     The  lieutenant, 
on  his  return  to  his  own  ship,  reported  that  Mr.  Stevens,  the  master 
of  the  packet,  had  not  any  commission ;  but  I  do  not  perceive  on 
ivhat  authority  he  made  this  report.     He  was  sent  back  to  ascertain 
ivhether  Mr.  Stevens  had  a  commission  or  not.     Then  how  could  he 
have  taken  upon  himself  to  report,  in  the  first  place,  that  he  had  not 
any?     Suppose  Mr.  Stevens  had  no  papers  on  board  this  ship  to 
show  that  he  was  commander  of  the  packet,  no  great  suspicion  could 
have  arisen  from  that  circumstance ;  for  he  would  naturally 
•leave  all  his  papers  on  board  his  packet.     The  lieutenant  [•420] 
reported  that  he  thought  it  probable  that  Captain  Stevens 
and  his  men  were  Americans,  and  upon  this  the  act  of  dispossessing 
them  has  been  attempted  to  be  justified.     Could  an  idea  be  reason- 
ably entertained  that  these  men  were  Americans?     No  case  has  pre- 
sented itself  to  the  notice  of  this  court,  of  Americans  pretending  to 
belong  to  a  king's  packet     Would  they  have  been  hanging  out  sig- 
nals of  distress  to  a  British  ship  of  war,  if  they  had  really  been  Ame- 
ricans ?     Would  they,  if  Americans,  have  steered  for  the  coast  of 
England,  as  these  men  were  doing?     Would  Americans  have  offered 
pavm^i^^  ^y  means  of  an  agent  at  Plymouth,  mentioning  his  name 
and  other  particulars?     There  was  also  the  dress  of  the  commander 
of  the  packet,  with  the  uniform-button,  and  other  insignia,  by  which 
vor»  I.  —  DOD.  24 
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the  commanders  of  British  packets  are  distinguished,  which  were 
shown  to  the  lieutenant.  These  circumstances,  I  think,  ooght  not  to 
have  left  a  reasonable  doubt  as  to  the  national  character  of  these  per- 
sons. There  were  eleven  men  on  board,  of  whose  skill  there  cooM 
be  no  doubt.  It  is  well  known  that  the  most  expert  seamen  are  em- 
ployed on  board  the  king's  packets  ;  there  could  not,  therefore,  be  a 
necessity  for  farther  assistance  of  men.  And  if  no  necessity  be 
showYi,  then  it  is  a  dispossession  not  warranted  by  law,  and  the  par- 
ties are  not  entitled  to  any  reward  for  the  services  they  may  have 
performed.  The  act  of  the  king's  ship  does  not  appear  to  have  been 
produced  by  a  necessity  which  would  justify  her  interference,  andf 
therefore,  she  has  no  claim  to  share  as  joint  captor. 

The  claim  of  some  passengers  on  board  The  Eliza  to  share  as  sal- 
vors was  also  rejected. 

[  *  421  ]      *  Counsel  were  then  heard  on  the  merits  of  the  ca^,  as 
to  the  salvage  service  rendered  by  the  packet  and  her  crew, 
the  first  salvors.  ^ 

Judgment  —  Resumed. 

This  very  valuable  property  has  been  preserved  and  restored  to  the 
owners  —  the  ship  to  a  British  merchant,  and  the  cargo  to  his  Ma- 
jesty's government ;  and  the  question  is,  what  compensation  is  doe 
to  the  persons  by  whom  the  property  has  been  saved.     It  is  unneces- 
sary for  me  to  state  the  principles  upon  which  the  court  is  in  the 
habit  of  deciding  questions  of  this  kind.     Cases  of  salvage  are  fre- 
quently various  and  complex  in  their  circumstances,  and  the  court  is 
obliged  to  find  its  way  as  well  as  it  can  upon  consideration  of  ihe 
facts  of  each  particular  case.     It  is  certainly  satisfactory  to  the  mind 
of  the  court  when  parties  state  what  they  themselves  are  willing  to 
give  ;  when  they  make  their  own  estimate,  not  to  limit  the  diseretioo 
of  the  court,  but  to  direct  its  judgment,  according  to  the  benefit  the 
parties  suppose  themselves  to  have  received.     In  fixing  a  proporti«i 
of  the  value,  the  court  is  in  the  habit  of  giving  a  smaller  proportioa 
where  the  property  is  large,  and  a  higher  proportion  where  the  valne 
is  small ;  and  for  this  obvious  reason,  that  in  property  of  small  value 
a  small  proportion  w^ould  not  hold  out  a  sufficient  encouragen^nt. 
whereas,  in  cases  "of  considerable  value,  a  smaller  proportion  wouU 
afford  no  inadequate  compensation.     In  cases  of  derelict,  the  court 
not  unfrequently  gives  one  half  of  the   property  saved ;  and  this, 
perhaps,  was  done  in  all  cases  of  the  same  kind  according  to  the  aid 
law. 

It  is  not  to  be  denied  that  very  considerable  service  has  been  per- 
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formed  in  the  preservation  of  this  ship  and  cargo  ;  for,  with- 
out looking  to  the  minute  though  *  ingenious  observations  [  *422  ] 
made  by  the  counsel  upon  the  evidence,  it  must  be  admit- 
ted, generally,  that  the  ship  and  cargo  were  left  in  a  situation  of 
great  peril,  having  been  abandoned  by  the  enemy  in  a  tempestuous 
season  of  the  year,  in  the  Bay  of  Biscay,  where  she  had  encountered 
a  great  deal  of  bad  weather.     That  all  the  crew  were  taken  out,  and 
the  vessel  ordered  to  be  scuttled,  which,  in  the  opinion  of  the  master, 
v^as  actually  done.     She  was  thus  left  subject  to  be  again  captured 
by  the  enemy,  or  to  be  driven  about  at  the  mercy  of  the  winds  and 
waves.     Is  it  to  be  said  that  this  is  not  a  situation  of  extreme  peril  ? 
Certainly  not     Upon  the  first  discovery  of  this  ship,  she  appeared  to 
those  on  board  the  packet  to  be  a  vessel  of  war;  preparations  for 
action  were  made,  in  case  she  should  prove  to  be  an  enemy's  vessel 
of  that  description,  and  the  parties  were  ready  to  encounter  the  dan- 
ger of  an  engagement.     She  was  then  boarded  and  taken  possession 
of,  and  every  thing  was  done  that  was  necessary  for  the  preservation 
of  the  ship  and  cargo.     Though  destitute  of  the  proper  instruments, 
the  ship  was  conducted  towards  the  coast  of  England,  and  was 
a.fterwards  brought  into  port  in  safety.     These  circumstances  afford 
a.  case  of  very  considerable  merit  on  the  part  of  the  original  salvors  ; 
for  I  must  attribute  to  them  the  services  performed  by  the  others. 
The  situation  of  the  salvors,  too,  was  not  wholly  destitute  of  danger, 
though  I  do  not  say  it  was  of  a  very  formidable  kind.     The  condi- 
tion of  the  ship,  the  want  of  proper  instruments,  and  the  danger  of 
capture  by  the  enemy,  to  whom  no  resistance  could  by  possibility 
have  been  made,  are  all  circumstances  not  unworthy  of  attention. 
The  ship  and  cargo  have  been  brought  in  and  restored,  and  I  must 
suppose  that  both  the  government  and  the  British  owner 
T^ooid  be  inclined  *  to  give  a  liberal  remuneration  to  those  [  *423  ] 
who    have  been  the  means  of   preserving  their  property. 
The  value  of  the  ship  and  cargo  appears  to  be  somewhere  about 
72,000/.     Unassisted  in  my  judgment  by  any  offer  on  the  one  side  or 
demand  on  the  other,  I  think  I  shall  not  be  guilty  of  injustice  to  any 
3f  the   parties  by  giving  a  tenth  to  the  salvors,  which  I  accordingly 
Jecree    to  be  paid;  and,  to  prevent  any  minute  and  troublesome 
xiquiries  into  the  value  of  the  property,  I  shall  estimate  the  share  of 
he  salvors  at  the  sum  of  7,000/.     The  expenses  of  the  salvors  must 
lIso  be  paid. 
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Jane  21,  1814. 

The  blockade  imposed  by  the  order  in  conndl  of  the  26th  April,  1809,  was  nerer  intnded 
to  be  maintained  in  the  regular  mode  of  enforcing  blockaden,  hj  stationing  a  numba  d 
ships  round  the  mouth  of  the  blockaded  port,  and  was  sometimes  maintained  by  a  si&gk 
ship. 

This  was  the  case  of  an  American  ship  and  cargo,  captared  in  tbc 
Eems,  on  the  26th  December,  1809,  by  his  Majesty's  gun-brig,  Bla^r, 
for  a  breach  of  the  blockade  of  that  river,  imposed  by  the  order  ii 
council  of  the  26th  of  April,  1809.  Proceedings  were  instituted  on 
behalf  of  The  Blazer,  on  the  29th  of  January,  1810 ;  and  on  the  Ifith 
of  February,  in  the  same  year,  a  proctor  exhibited  for  the  commander 
of  his  Majesty's  schooner,  Paz,  and  alleged  him  to  be  a  joint  captor. 
On  the  23d  of  I^ebruary,  the  court  condemned  the  vessel  and  cargo 
generally,  reserving  the  question  by  whom  taken,  and  this  sentence 
was  afterwards  affirmed  by  the  Lords  Commissioners  of  Appeal.  Ob 
the  1st  of  August,  1811,  the  interest  of  The  Paz  was  denied,  and  the 
case  now  came  before  the  court  upon  the  question  whether  that  ship 
was  entitled  to  share  in  the  prize  as  a  joint  captor. 


[  *  424  ]      *  For  the  claim,  the  Advocate  of  the  Admiraiiy  and 

iriffton.     The  claim  of  The  Paz  to  share  in  the  prize  k 
founded  upon  two  grounds :  first,  upon  that  of  being  engaged  in  a 
common  enterprise,  the  blockade  of  the  river  Eems ;  and,  secondly, 
upon  the  ground  of  being  in  sight  at  the  time  of  capture.     In  the 
answers  of  the  commander  of  The  Blazer  it  is  admitted  that,  froa 
the  month  of  July,  1809,  he  had  received  orders  from  Lord  Gecsge 
Stuart,  the  seifior  officer  at  Heligoland  ;  and  it  appears  by  the  depo- 
sitions of  the  witnesses  that,  on  the  21st  of  December,  an  order  was 
given  by  the  same  officer  to  the  commander  of  The  Paz  to  proceed 
to  the  Eems,  and  to  take  effectual  measures  for  blockading  that  uret. 
The  Blazer  was  already  engaged  in  maintaining  this  blockade.     Tbe 
two  vessels  were,  therefore,  employed  as  associates  in  the  same  ser- 
vice, under  the  orders  of  the  same  commanding  officer ;  for  thougk 
the  order  given  by  Lord  George  Stuart  does  not  in  terms  direct  The 
Paz  to  associate  itself  with  The  Blazer,  yet  in  substance  it  does,  for 
it  directs  that  ship  to  take  a  part  in  the  same  service  in  which  tbc 
other  was  already  engaged.     To  constitute  an  association  betwees 
two  ships,  nothing  more  is  necessary  than  that  they  should  act  toge- 
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ther  for  the  same  purpose,  under  the  orders  of  the  same  superior 
authority,  and  such  was  the  case  in  the  present  instance.  The  .cap- 
ture also  appears  to  have  grown  out  of  the  common  purpose  for 
which  they  were  associated ;  for  the  ship  was  seized  for  an  alleged 
breach  of  the  blockade  of  the  Eems,  and  has  since  been  condemned 
for  that  offence.  See  the  case  of  The  Forsigheid,  Willesden,  (Edw. 
124,)  and  of  The  Nordstern,  (Lords,  18th  July,  1809.) 

With  respect  to  the  fact  of  sight  at  the  time  of  capture, 
that,  as  well  as  previous  chasing,  is  spoken  to  by  *  the  [  *  425  ] 
releasing  witness ;  and  although  a  claim  of  joint  capture 
cannot  generally  be  supported  by  the  testimony  of  releasing  wit- 
nesses only,  yet,  under  the  peculiar  circumstances  of  this  case,  the 
interest  of  The  Paz  not  having  been  denied  till  long  after  the  crew 
of  the  prize  had  left  this  country,  such  testimony  ought,  from  the 
impossibility  of  now  procuring  other  evidence,  to  be  admitted  as  suffi- 
cient    The  commander  of  The  Paz  was  left  to  share  all  the  respon- 
sibility arising  from  the  assertion  of  his  right  as  joint  captor,  through- 
out the  proceedings  in  this  court  and  the  Court  of  Appeal,  without 
the  least  suspicion  that  his  interest  would  be  eventually  denied ;  and 
it  would  be  a  harsh  measure  to  turn  round  upoji  him  at  this  late 
period,  and  require  the  production  of  witnesses  who  have  long  since 
returned  to  America. 

For  the  actual  captor,  the  King*s  Advocate  and  Burndbyy  argued 
to  the  effect  of  the  observations  contained  in  the  judgment  of  the 
court 

Judgment. 
Sir  W.  Scott.     This  is  a  claim  made  by  one  of  his  Majesty's 
ships  to  share,  as  joint  captor,  in  a  prize  taken  in  the  river  Eems,  by 
another  ship  belonging  to  his  Majesty,  for  a  breach  of  the  blockade 
imposed  by  the  order  in  council  of  the  26th  of  April,  1809.     This 
order  was,  amongst  others,  issued  in  the  way  of  retaliation,  for  the 
measures  which  had  been  previously  adopted  by  the  French  govern- 
ment against  the  commerce  of  this  country.     The  blockade  imposed 
by  it  is   applicable  to  a  very  great  extent  of  coast,  and  was  never 
intended  to  be  maintained  according  to  the  usual  and  regular  mode 
of  enforcing  blockades,  by  stationing  a  number  of  ships,  and  form- 
ing, as  it  were,  an  arch  of  circumvallation  round  the  mouth 
•  of  the  prohibited  port.     There,  if  the  arch  fails  in  any  one  [  *426  ] 
parf,  the   blockade  itself  fails  altogether;  but  this  species  of 
blockade,  which  has  arisen  out  of  the  violent  and  unjust  conduct  of 
the  enemy,  was  maintained  by  a  ship  stationed  anywhere  in  the 
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neighborhood  of  the  coast,  or,  as  in  this  case,  in  the  rives  itself, 
observing  and  preventing  every  vessel  that  might  endeavor  to  effect 
a  passage  up  or  down  the  river.  Though  the  principle  of  assoGi&- 
tion  had  not  been  of  late  favored,  either  here  or  in  the  Court  of 
Appeal,  the  court  fcertainly  held,  in  the  case  which  has  been  men- 
tioned, (Forsigheid,)  that  where  ships  are  acting  together,  for  the 
maintainance  of  the  same  blockade,  there  is,  in  the  nature  of  sueli 
an  association,  an  identity  of  service  that  forms  a  just  foundatioo 
for  joint  interest  in  the  prizes  taken  for  the  violation  of  the  blockade, 
because  it  could  not  be  supported  without  unity  of  operation.  The 
connection  between  ships  so  employed  is  of  so  intimate  a  natxue, 
that  they  may  be  considered  as  forming  links  of  the  saaie  chaio. 
But  the  same  consideration  is  not  applicable  to  this  species  of  bk)ck* 
ade,  which,  as  I  have  observed,  was  sometimes  maintained  by  a 
single  ship.  There  no  such  circumvallation  is  necessary ;  and  al- 
though a  number  of  different  ships  may  be  engaged  in  roaintainiag 
the  blockade,  yet  they  are  not  so  connected  and  continued  as  to  form 
one  mass  of  obstruction  to  the  communication  which  may  be 
attempted  to  be  carried  on  with  the  prohibited  port.  It  does  not 
appear  what  were  the  orders  given  by  the  commanding  officer  to  the 
actual  captor ;  but  I  suppose  they  were  the  same  as  those  given  ti> 
the  ship  claiming  to  be  a  joint  captor —  "  To  maintain  the  blockade 

of  the  Eems,  and  to  protect  the  trade  to  and  from  Heligo- 
[  *  427  ]  land."     *  No  mention  is  made  of  any  other  vessel  in  these 

orders  ;  but  the  officer  is  left  to  maintain  the  blockade  accord- 
ing to  his  own  skill  and  judgment.  It  appears  that  this  American  ship 
had  come  into  the  river,  and  was  taken  possession  of  by  The  Bla^r, 
there  stationed ;  and  it  does  so  happen  that  another  vessel,  the  as- 
serted joint  captor,  had  received  from  Lord  George  Stuart,  the  com- 
mander-in-chief on  that  occasion,  an  order  to  this  effect: — "'Tis 
my  directions  you  proceed  immediately,  in  his  Majesty's  schoocer 
under  your  command,  to  the  river  Eems,  and  take  the  most  efiectnal 
means  your  judgment  may  point  out  to  you  for  blockading  the  said 
river,  and  affording  protection  to  the  trade  to  and  from  Heligoland; 
at  which  service  you  will  remain  till  you  are  relieved  by  his  Ma- 
jesty's gun-brig  Exertion,  or  receive  further  orders  from  me."  Not  a 
word  is  here  said  of  any  other  vessel  employed  upon  the  same  ser- 
vice ;  no  mention  is  made  of  any  connection  with  The  Blazer,  the 
actual  captor;  nothing  in  the  nature  of  an  associated  service  k 
adverted  to ;  but  Lieutenant  Pring  is  to  maintain  the  blockade 
according  to  his  own  discretion,  and  without  reference  to  the  direc- 
tions of  any  senior  officer. 

If  the  order  issued  by  Lord  George  Stuart  does  not  constitute  a 
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privity  of  service,  much  less  do  the  acts  done  in  obedience  to  it  esta- 
blish any  association  between  the  two  ships.  The  prize  had  entered 
the  river  before  the  asserted  joint  captor  had  come  upon  the  station. 
The  breach  of  blockade  had  been  committed  before  the  arrival  of 
The  Paz,  consequently  there  could  be  no  breach  of  any  blockade 
which  that  vessel  maintained  or  assisted  in  maintaining. 

•  It  is  pleaded  that  the  Paz  was  in  sight  at  the  time  of  [  *  428  ] 

capture,  but  there  are  none  but  releasing  witnesses  who 

speak  to  this  fact ;  and  it  is  an  established  rule  of  this  court,  that 

sight  cannot  be  sufficiently  proved  by  releasing  witnesses  only.    The 

witnesses  who  were  examined  in  preparatory,  directly  negative  the 

fact  of  sight.     They  say  there  were  some  merchant  vessels,  but  no 

ship  of  war,  in  sight  at  the  time  of  capture.     The  case  then  stands 

upon  the  evidence  of  the  releasing  witnesses  only ;  and  I  am  under 

the  necessity  of  holding  that  to  be  insufficient.    With  respect  to  sight, 

then,  there  is  a  failure  of  proof,  as  well  as  upon  the  other  ground, 

that  of  association.     There  was  no  privity  between  the  two  vessels, 

no  systematic  conjunct  mode  of  acting,  as  in  the  case  of  The  Forsig- 

heid.     I  am  of  opinion  that  there  is  a  total  failure  of  proof,  both  as 

to  sight  and  association,  and  I,  therefore,  pronounce   against  the 

claim. 


•Galen,  Rogprs.^    ^  [•429] 

July  19,  1814. 

A  convoying  ship  may  make  a  prize  as  well  as  any  other  of  his  Majesty's  ships,  provided 
the  capture  can  be  effected  without  deserting  the  care  of  the  convoy ;  and  there  is  no  more 
objection  in  the  case  of  a  convoying  ship  to  constructive  than  to  actual  capture. 

JirnGMENT. 

Sir  W.  Scott.  This  is  a  case  in  which  a  reference  has  been  made 
by  the  privy  council  to  the  judgment  of  this  court,  to  decide  as  in  a 
Enatter  of  prize,  though  strictly  speaking  it  is  not  so  to  be  considered, 
iie  captors  not  being  entitled  to  any  benefit  in  their  own  right,  but  de- 
lving their  title  altogether  from  the  bounty  of  the  crown.  The  allega- 
ion  states,  "  That  on  the  11th  of  August,  1812,  his  Majesty's  ships 
dressy,  &c.,  &c.,  under  the  command  of  Charles  Dudley  Pater,  Esq., 
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were  about  eight  or  nine  miles  to  the  westward  of  Dar's  Head,  at  the 
eastern  entrance  of  the  Great  Belt,  with  a  number  of  merchant  ships, 
which  were  proceeding  under  their  convoy  up  the  Baltic,  the  wind 
being  then  at  north-west,  with  light  airs  and  fine  weather ;  and  at  the 
same  time  his  Majesty's  ships  Courageux,  &c.,  &c.,  under  the  com- 
mand of  Philip  Wilkinson,  Esq.,  together  with  a  fleet  of  merchant 
ships  under  their  convoy,  bound  to  England,  were  at  anchor  in  the 
Great  Belt,  between  the  Trendelin  and  the  island  of  Femeren,  about 
eight  or  nine  miles  to  the  westward  of  The  Cressy's  convoy;  the  said 
convoys  being  then  distinctly  in  sight  of  each  other."  These  officen, 
therefore,  were  bound  in  opposite  directions,  but  had  duties  of  the 
same  kind  to  perform.  Now  the  first  and  great  object  of  the  atten- 
tion of  an  officer  appointed  to  a  service  of  this  kind  is,  the  care  of  hb 

convoy.     He  is  not  at  liberty  to  desert  it  for  the  purpose  of 
[  •430  ]  acquiring  *any  advantage  to  himself,  nor  is  he  to  volontieer 

any  attack  upon  the  enemy,  if  it  takes  him  away  from  his 
first  great  duty.     But,  as  far  as  is  consistent  with  that  duty,  he  may 
pursue  his  own  interest,  and  may  attack  and  annoy  the  enemy  ic 
any  way  that  may  appear  to  him  to  be  advantageous.     He  may  cap- 
ture the  ships  and  goods  of  the  enemy,  provided  he  does  not  with- 
draw himself  from  the  duty  of  protecting  the  vessels  placed  under  his 
care,  and  may  take  the  benefit  of  the  prizes  which  he  may  hav  the 
good  fortune  to  make.     There  is  no  pretence  for  saying  that  a  con- 
voying ship  may  not  legally  and  effectually  make  a  prize,  as  well  as 
any_  other  of  his  Majesty's  ships;  nor  is  there  more  objection  in  the. 
case  of  a  convoying  ship  to  constructive  than  to  actual  capture.    A 
convoying  ship  is  no  more  disabled  from  rendering   assistance  t» 
others,  than  from  making  an  actual  capture  herself.     The  service  « 
which  she  is  employed  forms  no  disqualification  in  either  case,  sap- 
posing  only  that  the  capture  can  be  effected  without  any  breacfc  d 
the  principal  duty  —  the  care  of  the  convoy.     The  allegation  goes  on 
to  plead,  that  "  about  three  o'clock  in  the  afternoon  of  the  said  day, 
his  Majesty's  ship  Pyramus,  Charles  Dash  wood,  Esq.,  commaoder, 
arrived  off  Dar's  Head,  from  Hawke  Roads,  and  communicated  tc 
the  said  Charles  Dudley  Pater,  Esq.,  the  order  issued  by  the  Lords 
Commissioners  of  Admiralty,  for  the  detention  of  American  ships 
and  cargoes  not  furnished  with  British  licenses;  and  also  a  genciJ 
order  or  memorandum  from  Admiral  Sir  James  Sauraarez,  the  Bcr 
tish  commander-in-chief  in  the  Baltic,  to  the  commanders  of  his  M** 
jesty's  ships  and  vessels,  to  carry  the  said  order  into  effect."      It 

the  duty,  therefore,  of  Captain  Pater  to  intercept  all  1 
[  *  431  ]  rican  *  vessels,  whether  ujider  convoy  or  not,  provided  he 

could  do  so  without  neglecting  the  vessels  placed  under  tti 
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care.  The  allegation  goes  on  to  state,  that,  "in  pursuance  thereof, 
the  said  Charles  Dudley  Pater,  Esq.,  immediately  brought  to  the 
convoy  under  his  charge,  and  proceeded  to  examine  the  papers  of 
several  American  ships  therein  ;  and  finding  one  of  said  ships,  called 
The  Navigator,  not  protected  by  any  license,  he  took  possession 
thereof;  and,  about  four  o'clock,  the  wind  shifting  to  the  north-north- 
east, and  very  light,  the  whole  of  the  said  convoy  anchored." 

The  next  article  begins  by  stating,  that  Captain  Pater  "  well  knew 
that  there  were,  amongst  the  convoy  under  the  command  of  the  said 
Philip  Wilkinson,  Esq.,  then  at  anchor  in  sight,  a  number  of  Ameri- 
can ships."  And  it  has  been  asked  how  he  could  possibly  know  that 
Captain  Wilkinson  had  any  such  ships  in  his  convoy  ?  It  is  by  no 
means  necessary  that  the  court  should  enter  upon  an  inquiry  with  re- 
spect to  the  manner  in  which  he  might  have  acquired  such  informa- 
tion. The  circumstance  in  itself  is  not  improbable ;  and,  as  the  fact 
is  averred,  it  must  for  the  present  be  taken  as  true.  The  article  goes 
on  to  plead,  that  Captain  Pater,  "  about  four  o'clock  in  the  afternoon 
of  the  said  day,  caused  a  telegraphic  preparatory  signal  to  be  hoisted 
on  board  The  Cressy,  to  The  Courageux,  then  within  signal  distance, 
in  order  to  attract  her  attention,  and  the  said  signal  was  kept  fiying 
until  after  five  o'clock;  that  shortly  after  six,  the  same  evening,  a 
telegraphic  signal  was  made  by  the  said  ship  Courageux  to  the  said 
ship  Cressy,  inquiring — Have  you  any  news?  which  signal 
was  repeated  by  his  Majesty's  ships  Mars,  Ethalion,  *Pyra-  [  *432  ] 
mus.  Steady,  and  other  ships  of  both  convoys ;  and  to  which 
the  following  reply  was  immediately  given  by  The  Cressy.  Orders 
to  detain  all  Americans  —  have  detained  one,  for  which  all  share; 
which  reply  being  in  like  manner  repeated  by  The  Pyramus  and 
Steady,  and  other  ships,  an  answer  was  received  from  The  Coura- 
geux, that  the  said  signal  was  understood."  I  see  nothing  improper 
in  this;  quite  the  contrary.  Captain  Pater  certainly  did  right  in 
communicating  the  intelligence  as  soon  as  possible,  that  there  might 
be  no  delay  in  effecting  the  capture  of  the  American  ships ;  and,  if 
the  seizure  was  made  whilst  he  remained  in  sight,  he  would  undoubt- 
edly be  entitled  to  share.  The  allegation  further  pleads,  "  that  soon 
after  such  signal  was  made,  communicating  the  said  orders,  the  boats 
of  his  Majesty's  ship  Mars  were  hoisted  out,  manned  and  armed,  and 
sent  away,  for  the  purpose  of  carrying  the  said  orders  into  effect,  by 
boarding  and  detaining  the  American  ships  in  the  said  convoy."  It 
should  seem,  therefore,  according  to  the  account  here  given,  that 
Captain  Wilkinson  acted,  in  the  first  instance,  exactly  as  Captain 
Pater  had  done;  that  he  used  prompt  endeavors  for  carrying  the 
order  for  the  detention  of  American   ships  into  execution.     It  is 
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pleaded,  that  this  "  might  easily  have  been  done,  the  weather  being 
fine,  and  all  the  said  convoy  then  at  anchor;  but,  by  order  from  the 
said  Philip  Wilkinson,  Esq.,  the  boats  were  recalled,  and  hoisted  in; 
and  the  capture  and  detention  of  the  American  ships  in  said  coam 
was  purposely  postponed  until  the  following  day." 

This  part  of  the  article,  it  is  argued,  ought  to  be  altogther  rejected 
as  unnecessary,  and  as  tending  to  produce  unpleasant  imti- 
[  •433  ]  tion.  And  I  think  it  would  be  sufficient  to  •aver  the  fact  of 
postponement  generally,  without  stating  that  it  was  done 
purposely  to  deprive  Captain  Pater  of  his  share  of  the  prizes.  It  wil 
without  the  insertion  of  this  offensive  charge,  sufficiently  appear,  that 
Captain  Wilkinson  acted  at  first  as  if  he  meant  to  make  an  immedi- 
ate capture,  and  that  he  had  it  in  his  power  so  to  do  ;  bat  that,fs 
some  reason  or  other,*  he  changed  his  intention,  and  deferred  for  a 
time  the  carrying  his  purpose  into  execution.  The  circumstaDoe  of 
Captain  Wilkinson  having  postponed  the  capture,  appears  veiy  pro- 
per to  be  pleaded  ;  but  I  do  not  think  it  is  material  to  the  interests  of 
the  other  party  that  the  reason  for  this  delay  should  be  assigned.  If 
it  be  shown  that  Captain  Pater  would  have  been  entitled  to  share^ 
provided  the  seizure  had  been  made  at  th^  time  when  it  might  haw 
been,  and  when,  according  to  the  prompt  mode  of  proceeding  usoaiJj 
adopted  on  such  occasions,  it  ought  to  have  been  made,  that  will  be 
sufficient  for  the  support  of  his  interest.  Captain  Pater,  it  is  stated 
in  the  third  article  of  the  allegation,  offered  his  assistance  in  secaiiBg 
the  American  ships ;  but  this,  it  has  been  said,  is  of  no  conseqaenoe, 
because  his  assistance  was  unnecessary.  So  it  is  in  very  many  cases 
of  joint  capture,  and,  indeed,  in  almost  all  cases  in  which  merchant 
vessels  are  taken  by  ships  of  war.  The  offer  made  by  Captain  Pater 
shows,  however,  an  intention  on  his  part  to  afford  assistance,  and  a 
strong  impression  upon  his  mind  that  he  had  it  in  his  power  so  to  da 
The  next  article  pleads,  "that,  during  the  succeeding  night,  bod 
convoys  continued  at  anchor  in  the  same  situation."  And,  if  so,  they 
must  have  had  it  in  their  power  to  communicate  with  each 
[  *434  ]  other  by  signal  or  otherwise,  and  to  afford  *  mutual  assist- 
ance, without  deserting  their  respective  convoys.  This  cir- 
cumstance, of  remaining  at  anchor  so  very  near  to  each  other,  does,  I 
think,  take  the  case  out  of  the  authority  of  the  principles  that  have 
been  adverted  to,  and  materially  distinguishes  it  from  those  cases  in 
which  ships  have  been  sailing  in  different  directions,  wholly  uncon- 
scious, perhaps,  of  what  has  been  going  on.  The  article  goes  on  to 
plead,  that  they  so  continued  at  anchor  "  until  the  following  morning, 
about  half-past  five,  when  the  said  convoy,  under  the  command  of 
The  Courageux,  being  observed  getting  under  weigh,  the  said  Charles 
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Dudley  Pater,  Esq.,  caused  the  following  communication  to  be  made, 
by  telegraphic  signals,  from  The  Cressy  to  The  Courageux, — "We 
have  detained  an  American  for  your  convoy ;  do  you  want  any  assist- 
ance from  us  ?     To  which  a  reply  was  immediately  received, —  Send 
her.     Which  signals  were  repeated  by  The  Mars,  Pyramus,  Helder, 
Bellette,  and  other  ships  of  war  of  both  convoys.    And  The  Pyramus, 
then  parting  from  The  Courageux's  convoy,  to  proceed  towards  that 
of  The  Cressy,  the  said  Phillip  Wilkinson,  Esq.,  sent,  by  the  com- 
mander of  The  Pyramus,  a  letter  to  Captain  Pater,  stating  that,  as 
he  was  unwilling  to  lose  so  fine  a  breeze,  he  must  make  a  run,  with- 
out taking  possession  of  any  Americans,  and  that  the  sharing  in  them 
must  rest  with  the  privy  council,"  as  it  undoubtedly  must  do ;  for  the 
whole  benefit  which  any  of  the  parties  can  take  does  not  belong  to 
them  in  their  own  right,  but  flows  entirely  from  the  bounty  of  the 
crown.     In  a  subsequent  part  of  the  allegation,  it  is  pleaded,  that 
the  convoy,  under  the  protection  of  The  Courageux,  again 
cast  anchor  within  sight  of  The  •Cressy  and  the  other  ships  [  •435  ] 
of  Captain  Pater's  convoy,  and  that  they  were  in  sight  when 
the  captures  were  actually  effected.     There  can  be  no  doubt,  there- 
fore, that,  if  the  facts  should  be  proved.  Captain  Pater  and  his  fleet 
would  be  entitled  to  share ;  for  there  is  nothing  in  the  convoying  cha- 
racter which  would  deprive  him  of  his  right,  more  than  it  would  the 
actual  captor ;  the  duty  of  attending  to  the  ships  under  their  convoy 
being  equally  incumbent  on  both.     Captain  Pater  had  a  knowledge 
of  the  existence  of  hostilities,  which  he  communicated  to  the  other, 
and  actually  made  him  an  offer  of  assistance,  when  the  motion  to- 
wards capture  was  made,  though  afterwards  delayed  on  whatever 
ground.     There  was,  also,  supposing  the  statement  here  made  to  be 
correct,  sight,  both  at  the  time  when  the  capture  might  first  have 
been  made,  and  afterwards,  when  it  actually  was  made.     I  have  no 
doubt,  therefore,  of  admitting  this  allegation  to  proof,  the  alteration 
which  has  been  suggested  being  first  made. 


*La  Clorinde,  Le  Garde.  [•436] 

July  18,  1814. 

Head-money  is  dae  to  the  capturing  ship  whether  the  surrender  has  been  produced  by  actual 
combat  or  not,  but  it  is  never  granted  unless  the  act  of  capture  or  of  destruction  is  con- 
summated. 

This  was  a  claim  on  the  part  of  The  Eurotas  to  the  bead-money 
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due  on  account  of  the  capture  of  the  French  frigate  Clorinde,  cxdn- 
sively  of  his  Majesty's  frigate  The  Dryad,  which  claimed  as  actual 
taker.  The  circumstances  in  favor  of  the  claim  of  The  Eurotas  vere 
pleaded  in  an  allegation,  which  was  opposed  on  the  part  of  The 
Dryad. 

The  allegation  stated  in  substance,  that  The  Eurotas  brought  lie 
Clorinde  to  action  on  the  evening  of  the  25th  of  February;  tbatii 
continued  nearly  two  hours,  when  The  Clorinde  had  lost  her  maiii- 
mast,  mizenmast,  and  fore-topmast,  and  being  much  wounded  lnb«r 
hull,  and  having  lost  many  men,  stood  off  from  The  Earotas:  that 
The  Eurotas  likewise  had  lost  all  her  masts,  and  was  not  aUe  to  i 
keep  within  gun-shot,  but  kept  within  sight  all  night ;  that  she  re- 
paired herself  by  jury  courses,  &c.,  and  by  noon  the  next  dayxras 
ready  for  action,  and  in  chase  of  The  Clorinde,  and  not  more  than 
six  or  seven  miles  distant  at  half-past  twelve,  when  two  strange  saJh 
hove  in  sight ;  after  laying  to  for  some  time  to  ascertain  what  tbej 
were,  finding  they  were  British  ships  of  war.  The  Dryad  and  Achates 
she  resumed  her  chase;  that  these  two  ships  made  sail  towards  The 
Clorinde,  and  The  Dryad  came  up  with  her  at  half-past  twelve,  Tte 
Eurotas  being  distant  only  four  miles,  and  came  up  at  twenty  minnio 
after  one,  when  they  found  The  Clorinde  already  in  possession  of  lie 
Dryad  and  Achates ;  that  The  Clorinde  was  so  disabled  by  her  en- 
gagement with  The  Eurotas  that  she  was  incapable  of  renewing  tk 
engagement ;  her  guns  being  all  disabled,  and  the  ship  unmana^ 

ble,  and  the  crew  panic  struck,  and  skulking  and  refosiiig  io 
[  *437  ]  fight,  *  notwithstanding  the  threats  and  even  force  employed 

by  her  officers,  and  determined  not  to  resist  The  Ecnotis 
which  was  nearing  her  next  morning,  and  on  her  approach  expected 
to  take  possession  without  further  defence ;  that  no  resistance  was 
made  to  The  Dryad,  whose  oflficers  and  crew  considered  her  as  pria 
to  The  Eurotas,  which  alone  engaged  her,  and  was  prevented  Am 
taking  first  possession  only  by  the  superior  sailing  of  The  Dryad. 

The  King's  Advocate  and  Burnaby^  of  counsel  for  The  Dryad,  c(»» 
tended  that  this  representation  was  directly  opposed  by  that  wfcid 
was  given  by  the  French  witnesses  already  examined,  whose  diia- 
terested  testimony  was  conclusive  upon  the  facts.  These  witnese% 
the  captain  and  two  officers,  deposed,  "that  they  fell  in  with  Thi 
Eurotas  on  the  afternoon  of  the  2oth  of  February ;  that  in  the  actiA 
The  Eurotas  having  lost  all  her  masts,  and  The  Clorinde  her  miaaK 
mast,  and  her  fore-mast  wounded,  they  were  separated ;  thax  b^ 
tween  nine  and  ten  the  next  morning  two  other  ships  of  war  hort  i 
sight,  and  about  one  o'clock,  after  a  few  shots  from  The  Dryad, 
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Clorinde  struck  her  colors  to  her,  as  further  resistance*  would  be* 
vain."    The  two  ships  had  therefore  separated,  each  of  them  in  a  state 
of  incapacity.     It  was  not  the  single  act  of  The  Clorinde  steering  off 
from  a  victorious  enemy,  as  here  represented.     The  Eurotas  had 
determined,  if  she  could,  to  renew  the  engagement  with  effect,  but 
whether  that  was  practicable  remained  uncertain.     They  had  fought 
pretty  nearly  (eqm  marte^  and  what  might  have  been  the  result  of  a 
renewed  contest  it  is  impossible  to  say.     It  is  clear  from  this  allega- 
tion itself  that  the  French  officers  did  not  consider  it  as  a  decided 
matter,  for  it  is  pleaded  that  they  employed  persuasion  and 
threats,  and  even  force,  to  induce  *them  to  renew  it,  which  [  •438  ] 
they  would  hardly  have  done  if  all  resistance  to  The  Euro- 
tas had  been  desperate.     When  The  Dryad  came  up,  a  fresh  shijj, 
after  a  chase  of  several  nours,  the  resistance  became  really  hopeless, 
and  they  struck  to  her  after  the  firing  of  a  few  shots ;  but  against  a 
ship  which  they  had  combated  before  on  nearly  equal  terms,  and 
v/hich  they  must  know  to  be  in  a  state  of  considerable  infirmity,  the 
conduct  of  The  Clorinde,  and  the  issue  of  the  conflict,  might  have 
been   different     (Alerte,  6  Robinson,  238  ;    La   Gloire,  Edwards, 
280.) 

Jenner  and  Phillimore,  for  The  Eurotas,  argued,  that  the  caso  pre- 
sented itself  to  the  court  under  circumstances  which  distinguished  it 
from  the  cases  cited  on  the  other  side ;  that  The  Eurotas  alone  was 
actually  engaged  with  the  prize,  and,  consequently,  could  alone  be 
entitled  to  that  which,  in  maritime  courts,  had  always  been  considered 
as  the  peculiar  and  appropriate  reward  of  actual  combat ;  that,  if  the 
letter  of  the  Prize  Act  gave  the  head-money  to  the  actual  taker,  the 
spirit  and  meaning  of  the  statute  gave  it  to  those  only  who  sustained 
tlie  engagement.     How,  otherwise,  could  we  understand  the  express- 
ions of  its  being  given  for  as  many  of  the  enemy  "  as  were  alive  at 
the  beginning  of  the  engagement?"     It  was  the  ancient  practice  to 
give  head-money  to  those  only  who  were  engaged.     Before  the  first 
prize  act,  in  Queen  Anne's  reign,  gun-money,  as  it  was  then  called, 
*was  only  given  "for  ships  of  war  taken  in  fight."     In  the  cases  of 
The  Superb,  1710,  Thoulouse,  1715,  and  The  Dange,  1761,  head- 
money  was  pronounced  to  be  due  to  those  only  who  were  actually 
engaged  with  the  captured  ships.     What  was  the  idea  which  would 
go   forth  to  the  navy,  if  the  court  were  to  decree  the  bounty  to  The 
I>ryacl  ?    The  sailors  considered  head-money  as  the  peculiar 
revirard  of  fighting,'  •as  that  which  the  government  of  the  [*439  ] 
conntry  held  out  to  them  as  a  reward  for  the  loss  of  limbs 
and  the  risk  of  life.    The  Dryad  and  The  Achates  were  certainly  enti- 
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tied  to  share  in  the  hull  of  the  prize,  and  any  cargo  she  might  have 
on  board.  The  emoluments  of  the  victory,  whatever  they  might  be) 
were  open  to  them;  but  let  the  head-money,  the  trophy  of  it,  be  to 
those  only  who  had  fought  and  bled  to  obtain  it. 

Judgment. 
Sir  W.  Scott.  If  the  court  were  at  liberty  to  consult  merely  its 
own  inclination,  there  are'  circumstances  that  might  dispose  it  to 
decide  this  case  in  favor  of  The  Eurotas,  for  she  had  certainly  done 
most  and  suffered  most  in  this  transaction ;  but  the  court  is  bound  to 
follow  where  the  authority  of  decided  cases  leads  it,  and  must  adhoe 
to  that  which,  by  a  series  of  decisions,  has  become  the  fixed  role  of 

law. 

The  subject  of  head-money  has  undergone  some  variations.  It  b 
true,  as  stated  by  Dr.  Phillimore,  that  originally  it  was  the  reward  of 
actual  combat  only ;  in  later  times  the  necessity  of  actual  combat 
has  been  dispensed  with,  and  captujpe  itself,  whether  produced  by 
actual  combat  or  not,  has  been  held  a  sufficient  foundation  for  tbc 
claim.  But  there  is  no  case  in  which  head-money  has  been  granted 
where  the  act  of  capture  has  not  been  consummated.  There  may 
have  been  great  demonstrations  of  valor ;  but  if  they  have  not  coded 
in  the  actual  surrender  of -the  enemy  they  have  not,  that  I  knowoi 
been  held  sufficient.  In  all  cases,  a  successful  consummation  of  tiie 
engagement  is  required ;  and  if  it  does  happen  that  other  vessds 
come  in  at  a  later  hour,  all  that  the  court  can  do  is  to  confirm  tke 

capture   as   one   common   act,   and,  looking  to   its  com- 
[  *440  ]  mencement,  its  progress,  and  its  final  accomplishment,  'to 

hold  that  all  parties  are  entitled.    It  cannot  weigh  miautelj 
the  different  proportions  of  merit     They  may  be,  as  in  this  instancei 
signal  and  marked ;  or  they  may  be  such  as  no  exactness  of  atten- 
tion could  conveniently  distinguish.     It  is  possible  to  suppose  aa 
extreme  case,  in  which  the  whole  conflict  had  been  sustained  by  oae 
vessel,  and  the  possession  taken  by  another  which  casually  came  iip. 
It  may  seem  hard,  in  such  a  case,  that  one  vessel  should  run  away 
with  any  portion  of  the  fruits  of  another's  victory ;  but  I  fear  that,  if 
no  indication  of  surrender  had  been  made,  and  the  victor  was  in  suci 
a  state  as  to  be  unable  to  compel  it,  and  to  take  possession,  a  ded* 
sion  could  not  easily  be  found  that  would  authorize  the  court  to 
exclude  the  vessel  that  consummated  the  capture.     What  was  the 
case  in  the  present  instance  ? 

As  to  the  gallantry  displayed  in  the  first  engagement,  and  the  lus- 
tre which  the  captain  of  The  Eurotas  threw  around  his  own  charac- 
ter by  his  conduct  in  it,  there  is  no  doubt ;  but  the  question  is,  whc- 
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ther  the  consatnmation  of  the  act  was  not  interrupted  and  defeated 
by  intervening  events.  It  is  admitted  that  The  Eurotas  had  all  her 
masts  shot  away  on  the  evening  of  the  25th;  that  the  ships  separated 
without  a  surrender  on  either  side,  and  that  The  Eurotas  was  so 
crippled  as  to  be  unable  to  keep  within  gun-shot ;  a  decisive  proof  of 
her  being  at  that  time  in  an  unmanageable  state.  It  is  pleaded  that, 
by  noon  the  next  day,  she  was  ready  for  action,  and  was  coming  up 
fast,  so  as  to  be  quite  near  at  twenty  minutes  past  one.  But  what 
had  happened  in  the  interval  ?  It  is  proved  by  the  French  witnesses 
that  The  Dryad  and  another  vessel  of  war  hove  in  sight  of  The  Clo- 
rinde between  nine  and  ten,  and  commenced  a  chase  and  came  up, 
and,  after  firing  some  shot  at  her,  took  possession  between 
twelve  and  one.  The  Eurotas  being  then  distant,  *  according  [  •441  ] 
to  her  own  statement,  four  miles.  She  describes  herself  to 
have  been  all  that  morning  in  chase,  consequently  not  in  possession  ; 
the  very  phrase  of  in  chase  admits  the  want  of  possession.  All  that 
is  asserted  respecting  the  inability  of  The  Clorinde  to  resist  capture 
by  The  Eurotas,  if  she  had  come  up  in  time,  is  contradicted  in  some 
degree  by  what  is  asserted  in  the  very  same  plea,  that  the  French 
officers  were  employing  persuasions  and  threats,  and  even  force,  to 
induce  their  men  to  resist ;  manifestly  upon  the  opinion  entertained 
by  them,  that  the  contest  which  they  had  maintained  upon  pretty 
equal  terms  the  day  before  might  have  been  renewed  without  despair 
of  success.  But  the  fact  is,  that  whatever  might  have  been  the  event 
if  The  Eurotas  had  come  up,  she  never  did  come  up  till  after  The 
Dryad  had  compelled  the  surrender;  and  this  at  the  distance  of 
many  hours  after  the  cessation  of  the  contest  on  the  evening  before, 
between  The  Clorinde  and  The  Eurotas.  The  Dryad,  therefore,  is 
the  actual  captor,  though  probably  acquiring  that  character  with 
more  facility  in  consequence  of  that  contest.  As  actual  captor, 
The  Dryad  commences  and  carries  on  proceedings ;  as  such  she  is 
recognized  by  the  court,  in  the  judgment,  with  the  consent  of  The 
Eurotas.  To  say  that  that  consent  was  given  under  an  understand- 
ing that  her  title  to  head-money  was  still  to  be  disputed,  is  unintelli- 
gible ;  for  the  character  of  actual  captor  carries  with  it,  of  course,  a 
title  to  head-money.  If  that  title  was  intended  to  be  disputed,  the 
character  of  actual  captor  ought  to  have  been  claimed  by  The  Euro- 
tas herself;  alleging  that  the  act  of  possession  by  The  Dryad  was 
merely  formal,  and  did  not  legally  amount  to  an  actual  taking. 

Upon  these  grounds,  I  reject  this  allegation,  claiming  the  head- 
money  for  The  Eurotas  exclusively,  but  pronounce  for  her 
interest,  in  conjunction  with  that  of  The  •Dryad,  inasmuch  [  ^442  ] 
as  by  her  conflict  immediately  preceding  she  is  entitled  to 
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be  considered  as  a  joint  taker,  and  I  do  not  understand  that  The 
Dryad  opposes  it. 


L'Elise,  or  Louise. 

July  20,  1814. 

This  was  a  claim  for  head-money,  on  behalf  of  his  Majesty's  ship, 
Diana,  which  had  attacked  a  French  frigate,  and  driven  it  on  shore 
on  the  coast  of  France,  and  attempted  afterwards  to  destroy  hei  by 
fire,  but  without  success.  She  was,  however,  left  in  so  disabled  a 
state  that  the  enemy  were  under  the  necessity  of  breaking  her  up. 

The  King^s  Advocate  stated  the  circumstances  of  the  case,  and 
moved  the  court  to  decree  head-money  to  be  due. 

Court.  Neither  the  ship,  guns,  nor  men,  have  been  acquired  to 
this  country,  or  lost  to  the  enemy.  Under  such  circumstances,  I  am 
not  aware  that  the  court  has  in  any  case  pronounced  head-money  &> 
be  due. 


The  King^s  Advocate  stated  that  the  court  had  in  other 
given  head-money,  where  a  ship  of  the  enemy  had  been  set  on  fee 
and  left. 

Court.  There  the  presumption  must  have  been  that  a  coiD- 
plete  destruction  took  place.  Let  the.  case  stand  over,  for  fortber 
inquiry. 

On  a  subsequent  day  the  claim  was  rejected.^ 


1  The  circumstances  of  the  case  were  detailed  in  an  affidavit  made  by  tltf 
mander  of  the  British  ship,  of  which  the  following  is  a  copy :  — 

Personally  appeared  Thomas  Rowe,  Esq.,  captain  of  his  Majesty's  frigate^ 
and  solemnly  made  oath  and  said  as  follows :  That  being  at  sea,  on  board  bis 
Majesty's  frigate,  and  cruising  off  Cape  La  Bavre,  on  the  coast  of  France,  on  or 
the  16th  day  of  November,  1810,  the  said  appearant  fell  in  with  the  French 
Elise,  and  chased  her  into  La  Hogue,  and  the  next  day,  the  wind  blowing  fresh 
a  lee  tide,  The  Diana  was  obliged  to  anchor,  to  prevent  her  falling  further  to 
and  the  day  following,  the  tide  being  favorable  and  the  wind  more  modente, 
Diana  got  under  weigh  and  worked  up  to  the  enemy's  frigate,  and  engaged  her 
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•  Fanny,  Lawton.  [  •  443  ] 

Jalj  20, 1814. 

Salvage  h  due  for  the  recapture  of  neutral  goods  previously  taken  bj  the  enemy,  on  board  a 

British  armed  ship.^ 

This  was  a  question  of  salvage  upon  neutral  (Portuguese)  pro- 
perty, on  board  a  British  armed  ship,  which  had  been  taken  by  an 


considerable  time,  which,  with  the  batteries  on  shore,  returned  the  fire,  by  which  one 
man  on  board  The  Diana  was  wounded,  and  her  masts,  rigging,  and  hull  much  cut ; 
and  finding  that  she  was  withia  a  reef,  and  the  ebb-tide  making  strong,  was  prevented 
renewing  the  action,  but  continued  cruising  and  anchoring  occasionally  in  such  a  posi- 
tion, as  near  to  the  enemy's  frigate  as  possible,  in  order  to  render  impracticable  any 
attempt  of  assistance  or  escape  by  day,  and  watching  her  with  her  boats  by  night, 
until  the  23d  of  December,  when  the  said  French  frigate,  in  attempting  to  get  under 
weigh,  ran  on  shore,  but  the  wind  blowing  very  hard,  he  was  prevented  doing  any 
thing  to  annoy  her  until  the  following  day,  when  The  Diana  was  got  under  weigh,  and 
in  company  with  his  Majesty's  frigate,  Cayenne,  stood  in  towards  the  said  frigate,  but 
finding  that  there  was  not  water  enough  for  The  Diana  to  get  within  gun-shot,  The 
Cayenne,  drawing  less  water,  stood  in  to  engage  her,  to  prevent  her  being  lightened, 
and  in  the  evening  two  brigs  of  war  and  three  armed  luggers  were  observed  to  anchor 
alongside  the  frigate,  for  the  purpose  of  taking  out  the  crew.    The  water  being  up  to 
her  main  deck,  and  the  tide  still  flowing,  it  was  thought  practicable  to  set  her  on  fire 
at  high-water,  which  service  was  undertaken  by  the  deponent  in  the  barge,  with  an 
eight-oared  cutter  and  gig,  with  two  casks  of  combustibles ;  and  at  eight  o'clock  he 
succeeded  in  getting  on  board  the  frigate,  although  the  brigs  and  luggers  were  so  near 
her,  that  lie  could  hear  the  people  talking  on  board,  and,  as  soon  as  the  fire  was  lit, 
opened  a  heavy  fire  with  the  batteries  of  round  and  grape  shot*  That  the  said  frigate 
continued  burning  from  eight  o'clock  till  twelve,  when  it  came  on  to  blow  very  fresh, 
which  obliged  the  deponent  to  get  under  weigh,  and  the  wind  increasing  to  a  gale,  he 
was  driven  into  Portsmouth ;  but  he  has  since  ascertained  that,  in  consequence  of  the 
lamage  the  said  frigate  sustained,  from  the  fire  and  being  driven  on  shore,  she  was 
>bl]ged  to  be  broke  up,  and  was  therefore  totally  lost  to  the  French  service.    And  the 
aid  appcarant  further  made  oath  that,  by  reason  of  the  enemy  having  made  their 
iscape  in  consequence  of  the  attack  as  before  mentioned,  it  was  not  posssible  to  secure 
ny  part  of  the  crew  as  prisoners  of  war ;  but  she  being  a  frigate  of  the  largest  class, 
nd  with  a  vast  number  of  men  on  board  her,  he  truly  and  verily  believes  that  the 
lombef  of  men  actually  alive  and  on  board  the  said  French  frigate,  Elise,  at  the  com- 
lencement  of  the  aforesaid  engagement  and  attack  thereupon,  must,  from  her  evident 
irce,  size,  and  appearance,  have  amounted  in  all  to  at  least  500  men ;  and  that  he  is 
le  more  induced  to  entertain  such  belief,  opinion,  and  judgment,  from  his  having  since 
nderstood  that  three  French  national  frigates,  called  L'Indefatigable,  La  Minerve, 
id  Li'Amiide,  having  been  captured  and  carried  into  the  port  of  Plymouth,  the  first 

>  [But  see  The  Nereide,  9  Cranch,  389.] 
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American  schooner,  and  was  afterwards  retaken  by  one  of  hb  Ma- 
jesty's ships  of  war.      The  vessel  sailed  on  her  outward  vopge, 
under  convoy,  with  a  cargo  from  Liverpool  to  Rio  de  la- 
[  *444  ]  neiro,  where  the  master  increased  his  crew,  by  hiring  •thirty 
additional  men,  for  the  purpose  of  fighting  his  way  home 
without  the  protection  of  convoy,  which  he  had  obtained  permission 
to  do  from  the  British  admiral  commanding  on  that  station. 
[  •  445  ]  The  ship  was  furnished  *  with  a  letter  of  marque,  had  six- 
teen guns  mounted,  with  small  arms  and  ammniution  in 
proportion.     On  her  return  voyage,  with  a  cargo  consisting  panlyof 
Portuguese  and  partly  of  British  property,  she  was  captured  on  the 
17th  of  April,  1814,  by  the  American  schooner,  General  ArmstioDft 
but  did  not  surrender  till  after  a  very  severe  action,  in  which  the 
mate  was  killed  and  several  of  the  seamen,  and  the  merchant  him- 
self, who  happened  to  be  on  board,  was  dangerously  wounded.  The 
ship  and  cargo  were  recaptured  on  the  10th  of  May,  1814,  by  bis 
Majesty's  ship.  Sceptre,  and  for  this  service  a  salvage  was  demanded 
upon  the  Portuguese,  as  well  as  the  British  property.     The  demaod 
for  salvage  was  resisted  on  the  part  of  the  Portuguese  owners. 

[*•  446  ]      •The  King's  Advocate  and  Jenner,  for  the  recaptors,  coih 


mounting  forty-four  guns  and  manned  with  640  men,  the  second  mounting  &rty-t« 
guns  and  manned  with  609  men,  and  the  third  mounting  forty-four  guns  andmiiBsi 
with  590  men,  to  either  of  which  ships  of  war  the  said  appearant  is  truly  and  finab 
convinced  that  thp  enemy's  said  frigate,  Elise,  so  wrecked  and  destroyed  by  tkatad 
and  continued  operations  of  the  aforesaid  British  squadron,  as  hereinbefore  sei  ibii 
was  at  least  fully  and  completely  equal,  if  not  superior  to,  in  every  point  and  ciK» 
stance  of  size,  force,  and  naval  equipment. 

To  the  Right  Honorable  Sir  William  Scott,  Knight,  Lieutenant  Judge  or  Presickwrf 

his  Majesty's  High  Court  of  Admiralty  of  England. 
The  humble  petition  of  Charles  Bishop,  Esq.,  his  Majesty's  Procurator-Genenl 
Sheweth  —  That  on  or  about  the  24th  day  of  December,  1810,  his  Majesty's  fii«»Wi 
Diana  and  Cayenne,  attacked  and  succeeded  in  setting  fire  to  and  destroying  a  Freaek 
frigate,  called  L'Elise,  which  had  been  chased  into  La  Ilogue  by  his  Majesty's  s^ 
frigate,  Diana;  having  been  so  destroyed,  hath  not  therefore  been  proce^edagsa* 
for  condemnation  as  lawful  prize,  and  the  evidence  required  by  the  honoiaUe  coo- 
missioners  of  his  Majesty's  navy  cannot  be  produced,  to  ascertain  that  she  was  awssd 
of  war,  and  the  number  of  men  belonging  to  her  at  the  time  of  her  being  set  fire  to « 
aforesaid.    Your  petitioner  has,  therefore,  hereunto  annexed  an  original  affida^  ^ 
Thomas  Rowe,  Esq.,  late  lieutenant  and  now  commander  of  his  Majesty's  said  friga^* 
Diana ;  and  prays  that  you  will  be  pleased  to  admit  the  same  as  evidence,  and  pn- 
nounce  according  thereto.    That  the  said  vessel,  L'Elise,  was  a  vessel  of  war  belocrJ| 
to  the  French  government,  and  had  alive  and  on  board,  at  the  commencement  of  tfe 
attack,  500  men. 
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tended,  that  salvage  was  due  for  the  recapture  of  all  property  that  would 
have  been  in  danger  of  condemnation  in  the  enemy's  courts  of  prize ; 
that  goods  taken  on  board  an  armed  British  ship  would  have  been  in 
danger  of  confiscation,  if  carried  to  America ;  and,  consequently,  that 
salvage  was  due  for  the  recapture  that  had  been  effected.  That  mer- 
chants putting  their  goods  on  board  a  vessel  armed  for  defence,  must 
be  supposed  to  intend  taking  advantage  of  that  defence ;  that,  by  so 
doing,  they  quitted  the  protection  of  their  own  neutral  character,  and 
relied  upon  that  of  hostile  force,  and  must  take  the  consequences  of 
an  unsuccessful  engagement ;  that  it  was  a  resistance  to  visitation 
and  search,  as  much  as  if  they  had  sailed  under  convoy ;  that  the 
American  courts  gave  salvage  upon  the  recapture  of  neutral  property 
on  board  armed  ships.  Talbot  v.  The  ship  Amelia,  Dallas's  American 
Reports,  vol.  iv.  34 ;  Acteon,  Edward's  Rep. 

Addams  and  Stoddart^  contrd^  argued,  that  if  the  proof  here  was 
sufficient  to  show  that  the  property  was  Portuguese,  the  same  proof 
would  have  been  sufficient  in  America.  That  neutral  property  is 
not  generally  liable  to  salvage,  and  that  the  onus  of  making  out  the 
exception  to  the  general  rule  is  on  the  party  setting  up  the  claim. 
That  the  case  cited  was  that  of  a  neutral  armed  ship,  which  mate- 
rially distinguished  it  from  the  present  case. 

Judgment. 
Sir  W.  Scott.     This  ship,  having  a  commission  for  war,  but  era- 
ployed,  likewise,  for  purposes  of  commerce,  sailed  under  the  protec- 
bion   of  a  British  convoy,  from  Liverpool  to  Rio  de  Janeiro, 
and  there  obtained  permission   *  from  the  admiral  on  the  [  *  447  ] 
3ta.tion  to  return  home  without  convoy.     Thirty  men  were 
hired,  and  some  additional  guns  were  put  on  board,  for  the  express 
[>urpose  of  enabling  the  ship  to  fight  her  way  home;  and  it  was 
[ipon  the  prospect  of  her  being  competent  to  defend  herself  that  the 
Ldmiral  permitted  her  to  sail  without  convoy.     The  fact  of  her  being 
irmed  must  have  been  notorious  at  Riode  Janeiro,  and  consequently 
irithin  the  knowledge  of  the  merchants  who  put  their  goods  on 
K>a.Td.     It  appears,  that  the  ship  actually  sustained  an  engagement, 
3r    the  witness  says,  that  "  she  did  not  surrender  till  after  a  very 
evere  action  of  fifty-five  minutes,  during  which  many  guns  were 
jred  on  both  sides,  and  the  ship  had  her  second  mate  killed,  four  men 
angerously  wounded,  as  was  also  the  merchant  himself,  who  hap- 
ened  to  be  on  board,  and  her  standing  and  running  rigging  all  cut 
r    pieces;  sb  that  they  had  no  longer  any  command  of  the  ship." 
^^ing  BO  taken  by  the  Americans,  and  afterwards  retaken  by  his 


/ 


448  CASES  DETERMINED    IN    THE 

_  _  \ 

The  Fanny.    1  Dod. 

Majesty's  ship  Sceptre,  the  question  is,  whether  the  Portuguese  lader 
is  entitled  to  the  restitution  of  his   goods  absolutely,  or  subject  to 
the  payment  of  a  salvage  to  the  recaptors.     Now,  upon  prindpk, 
I  cannot  but  think  that  the  goods  would  have  been  in  very  great 
danger  of  condemnation  in  an  American  court  of  prize.     Referenee 
has  been  made  to  an  act  of  the  American  congress  relative  to  salvage, 
but  I  do  not  think  that  it  can  have  much  bearing  on  the  present  case. 
The  act  does  not  define  the  cases  to  which  it  is  intended  to  be 
applied  —  that  is  left  to  the  courts  to  determine  at  their  discreuoB. 
I  shall,  therefore,  lay  the  American  law  entirely  out  of  my  considera- 
tion and  consider  the  case  upon  the  general  principle,    b 
[  *  448  ]  there  a  high  degree  of  probability  *  (for   certainty  is  not 
required)  that  this  property  would  have  been  condemned,  if 
it  had  been  carried  into  an  American  port?     In  every  point  of  view 
in  which  I  can  see  the  matter,  I  cannot  help  thinking  that  it  would 
have  run  a  very  considerable  risk  of  condemnation  ;  and  that  the  Partn- 
gaese  merchant  would  have  no  very  good  ground  of  complaint  if  it 
had  actually  been  condemned.     The   ship  being  furnished  with  a 
letter  of  marque,  is  manifestly  a  ship  of  war,  and  is  not  otherwise  tp 
be  considered,  because  she  acted  also  in  a  commercial  capacity.   The 
mercantile  character  being  superadded,  does  not  predominate  over  or 
take  away  the  other.     There  was  formerly,  indeed,  a  distinction  made 
between  privateers  and  merchant  vessels  furnished  with  a  letter  of 
marque,  the  one  being  entitled  to  head-money  and  the  other  not ;  but 
that  distinction  has  since  been  entirely  done  away.    A  neutral  subject 
is  at  liberty  to  put  his  goods  on  board  a  merchant  vessel,  though  be- 
longing to  a  belligerent,  subject,  nevertheless,  to  the  rights  of  tke 
enemy  who  may  capture  the  vessel ;  but  who  has  no  right,  accordio; 
to  the  modern  practice  of  civilized  states,  to  condemn  the  neutral 
property.     Neither  will  the  goods  of  the  neutral  be  subject  to  coi- 
demnation,  although  a  rescue  should  be  attempted  by  the  are w  of  tie 
captured  vessel,  for  that  is  an  event  which  the  merchant  could  not 
have  foreseen.     But,  if  he  puts  his  goods  on  board  a  ship  of  foice, 
which  he  has  every  reason  to  presume  will  be  defended  against  ti» 
enemy  by  that  force,  the  case  then  becomes  very  difTerent.     He  be- 
trays an  intention  to  resist  visitation  and  search,  which  he  could  not 
do  by  putting  them  on  board  a  mere  merchant  vessel,  and  so  far  as 
he  does  this  he  adheres  to  the  belligerent ;  he  withdraws 
[  *  449  ]  himself  from  his  protection  of  neutrality,  *  and  resorts  to 

another  mode  of  defence ;  and  I  take  it  to  be  quite 
that,  if  a  party  acts  in  association  with  a  hostile  force,  and 
upon    that  force   for  protection,   he   is,  pro  hdc   vice^  to   be   coa- 
sidered  as  an  enemy.      It  is  not  a  sufficient  excuse   to   say,  that 
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the  Portugaese  are  not  possessed  of  shipping  of  their  own,  sufiGL- 
cient  for  the  whole  of  their  commerce,  and  are,  therefore,  under 
the  necessity  of  making  use  of  those  belonging  to  others.  If 
they  choose  to  take  the  protection  of  a  hostile  force  instead  of  their 
own  nentral  character,  they  must  take  the  inconvefnience  with  the 
convenience ;  they  must  abide  by  the  consequences  resulting  from 
the  course  of  conduct  which,  upon  the  whole  knowledge  of  the  matter, 
they  have  thought  proper  to  pursue.  It  could  not,  in  this  case,  have 
been  a  secret,  that  force  was  to  be  used  for  the  protection  of  the  pro- 
perty. It  must  have  been  known  to  the  laders  of  the  cargo,  that  this 
ship  was  to  sail  as  a  single  ship,  and  to  fight  her  way  home,  since  a 
large  number  of  men  were  openly  and  publicly  collected  for  the  pur- 
pose of  enabling  her  to  resist  a  hostile  force.  I  cannot  entertain  a  doubt 
that  the  Americans  might,  upon  just  and  sound  principles,  have  con- 
demned this  property.  The  case  which  has  been  cited  from  the 
American  Reports,  is  much  too  indistinct  to  assist  the  court  in  form- 
ing its  judgment  upon  the  practice  of  the  American  court.  The 
ground  upon  which  salvage  was  there  given,  does  not  appear  to  be  of 
great  authority  either  one  way  or  the  other.  I  decree  restitution  of 
ibis  property,  on  payment  of  the  usual  salvage  to  the  recaptor. 


•  The  Foltina,  Julins,  [  •  450  ] 

« 

Jaly  29, 1814. 

m 

Sliips  seized  in  the  harbor  of  an  island  conquered  and  taken  possession  of  hj  British  forces 
are  condemnable  as  droits  of  admiralty,  though  the  conquest  of  the  island  may  not  have 
been  confirmed  to  Great  Britain  by  a  treaty  of  peace.^ 

This  was  the  case  of  a  ship  and  cargo  seized  on  the  15th  of  De- 
cember, 1811,  whilst  lying  at  anchor  in  the  roadstead  of  Heligoland, 
BV'hich  island  had  been  surrendered  to  his  Majesty's  forces  on  the  5th 
>f  September,  1807.  The  question  was,  whether  the  ship  and  cargo 
ihonld  be  condemned  as  droits  of  admiralty  or  otherwise. 

Judgment. 
Sir  W.  Scott.     This  is  the  case  of  a  vessel  which  was  taken  in 
roadstead  of  Heligoland,  not  at  the  time  of  the  surrender  of  the 

^  [For  cases  as  to  droits  of  admiralty  see  The  Rebecca,  1  C.  Bob.  227.] 
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island,  but  afterwards,  an4  the  seizure  is  represented  to  have  taken 
place  within  the  harbor.  The  locality  of  the  transactioa  is,  I  think, 
sufficiently  described  by  the  term  made  use  of  by  the  witnesses,  wbo 
must  be  understood  to  mean  that  portion  of  the  sea  to  which  vessds 
are  carried  for  the  purpose  of  landing  their  cargoes  at  Heligi^d ; 
and  whether  the  same  portion  of  the  sea  is  more  or  less  endosed, 
whether  it  is  completely  land-lockec{  or  not,  does  not  appear  to  be 
material  to  the  issue  in  the  present  case.  The  Gazette,  too,  describes 
the  place  as  a  haven,  a  compliment  to  which  it  is  certainly  not,  in 
strictness,  entitled ;  but  it  is  used  as  a  haven,  and  may,  therefoR, 
fairly  be  considered  as  such,  at  least,  for  the  purposes  of  the  preseot 
question.  There  is  certainly  no  reason  for  saying  that  the  property  is 
not  within  the  grant  of  the  crown  to  the  Lord  High  Admiral,  so  far 
as  the  locality  of  the  seizure  is  concerned ;  for  it  is  the  ordinary  rale, 
that  ships,  taken  in  such  places  during  the  existence  of  hostilities, 

become  droits  of  admiralty. 
[  •  451  ]      *  But  the  chief  point  to  be  considered  is,  whether,  at  the 

time  this  seizure  was  made,  Heligoland  formed  part  of  tke 
dominions  of  the  crown  .of  Great  Britain  or  not.  The  island,  it  ap- 
pears, had  been  conquered. and  taken,  possession  of  by  British  forces 
but  the  conquest  had  not  been  confirmed  to  this  country  by  a  treaty 
of  peace.  It  was  a  firm  capture  in  war,  but  was  still  subject  to  a 
kind  of  latent  title  in  the  enemy,  by  which  h^  might  have  recovered 
it  at  the  conclusion  of  the  war,  provided  this  country  would  ha?e 
consented  to  its  restitution. 

It  is  somewhat  extraordinary  that,  in  the  course  of  the  numercms 
and  long  wars  in  which  this  country  has  been  engaged,  no  case 
should  have  been  determined  which  might  serve  as  a  guide  to  the 
court  in  the  decision  of  the  present  question.     It  does  not  appear 
that  any  case  of  the  kind  has  hitherto  occurred,  with  the  solitary  ci- 
ception  of  that  which  has  been  mentioned  in  the  argument,  (lie 
Esperanza,)  and  that  is  admitted  to  have  passed  with  very  lidfc 
notice,  and  without  opposition.     A  cause  thus  passing  sub  siknik 
cannot  be  considered  of  great  weight  in  point  of  authority.    I  obserrc 
that  the  grant  from  the  crown  to  the  Lord  High  Admiral  applies  to 
the  king's  dominions  generally,  and  that  there  is  nothing  which  points 
to  a  distinction  between  those  parts  of  the  king's  dominions  over 
which  the  crown  has  plenum  dominium  or  otherwise.     No  point  is 
more  clearly  settled  in  courts  of  common  law  than  that  a  conquered 
country  forms  immediately  part  of  the  king's  dominions.     (Campbell 
V.  Hall,  Cowper's  Rep.  208.)     In  a  late  instance,  we  know  that  an 
island  so  acquired  (Guadaloupe)  was  transferred  to  a  third  power, 
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subject,  undoubtedly,  to  the  shadowy  right  of  the  former 
proprietor.  It  is  said,  that  *  a  conquest  of  this  kind  may  be  [  *  452  ] 
re-acquired  flagranti  bello  by  the  state  from  which  it  was 
taken ;  but  so  may  any  other  possession,  though  forming  part  of  the 
original  and  established  dominions  of  the  crown  of  this  country,  if 
the  enemy  has  it  in  his  power  to  make  the  conquest.  The  same  ob- 
servation is  applicable  to  the  Isle  of  Wight,  as  well  as  to  Heligoland, 
for  the  enemy  has  the  same  right  to  make  a  conquest  of  the  one  as 
the  other.  It  is  said  that  the  enemy  may  recover  back  the  island  of 
Heligoland  when  peace  takes  place ;  but  it  is  equally  true  that  the 
conqueror  may  retain  it  if  he  can ;  and,  if  nothing  is  said  about  it  in 
the  treaty,  it  remains  with  the  possessor,  whose  title  cannot  after- 
wards be  called  in  question.  The  distinction  between  the  two  spe- 
cies of  territories  is,  in  fact,  rather  more  formal  than  real  and  substan- 
tial, at  least  I  must  profess  my  inability  to  see  any  distinction  between 
them  that  can  materially  affect  the  present  question.  The  power  of 
the  British  government  was  fall  and  complete ;  and,  though  the 
Lords  Commissioners  of  the  Admiralty  might  not  have  interposed 
the  particular  authority  with  which  they  are  invested,  yet  the  crown 
had  exercised  its  authority,  and  the  admiralty,  as  the  grantee  of  the 
crown,  would  succeed  to  its  rights.  It  might  have  erected  a  court 
there,  for  the  exercise  of  admiralty  jurisdiction ;  and,  if  it  did  not,  I 
presume  that  it  only  refrained  from  so  doing  because  it  was  not 
thought  that  public  convenience  required  it.  The  enemy  certainly 
had  no  right  to  say  that  a  court  of  that  kind  should  not  be  there 
erected.  Under  the  circumstances,  I  think  there  is  no  solid  ground 
for  the  distinction  that  has  been  4aken ;  and  though  I  am  by  no 
means  disposed,  at  this  time  of  day,  to  enlarge  the  bounds 
of  the  ancient  grant  from  the  crown  to  the  *  Lord  High  Ad-  [  *  453  ] 
miral,  which  is  now  become  of  less  consequence,  yet  it  is 
the  duty  of  the  court  to  maintain  ancient  landmarks.  I  shall  pro- 
nounce for  the  claim  of  the  admiralty,  and  condemn  this  ship  as 
droits  of  admiralty. 


r 
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Captors  are  barred  bj  lapse  of  time  from  calling  for  the  investigation  of  arconnta  betives 
themselves  and  the  commissioners  of  the  navy,  unless  it  can  be  shown  that  they  had  ii  b£x 
in  their  power  to  obtain  a  revision  at  an  earlier  period. 

Mode  adopted  by  the  navy  board  of  settling  accounts  with  the  captors  in  cases  where  de  ^ 
vemment  has  the  right  of  preemption  of  part  of  the  goods  captured,  though  appiRBdr 
liable  to  objections,  is  not  deficient  in  equity,  and  may  be  justified  and  made  valid  bv  6e 
mutual  understanding  of  the  parties,  collected  from  their  acts  and  the  nature  of  the  tzam- 
action.  , 

This  ship,  laden  with  a  cargo  of  masts,  spars,  and  linseed,  was 
captured  on  the  20th  of  July,  1804,  in  the  prosecution  of  a  voyw 
from  Riga,  ostensibly  to  Embden,  by  his  Majesty's  ship  Lynx,  aod 
carried  to  Plymouth.  On  the  4th  September  following,  the  usual 
proceedings  were  instituted  against  the  ship  and  cargo ;  and  on  ikt 
7th  of  the  same  month,  the  judge,  upon  the  joint  prayer  of  the  proc- 
tor of  the  captors,  and  of  the  proctor  of  the  admiralty  on  behalf  of  tk 
navy  board,  directed  the  cargo  to  be  sold  to  his  Majesty's  goren- 
ment,  and  the  proceeds  to  be  brought  into  the  registry.  The  ship 
was  then  brought  from  Leith  to  the  river  Thames,  by  order  of  tk 
commissioners  of  the  navy,  and  the  cargo  delivered  into  bis  Majesty* 
dock-yard  at  Deptford. 

A  claim  was  given  for  the  masts  and  spars,  as  the  property  of  a 
merchant  at  Embden ;  and  another  for  the  linseed,  as  the  property  d 
Messrs.  Hanseen  &  Co.,  of  Riga.  On  the  10th  of  October,  bnha 
proof  was  ordered  of  the  property  and  destination  of  the  caip: 
which  being  exhibited,  on  the  6th  of  April,  1805,  the  linseed  wa5d^ 
creed  to  be  restored,  with  the  expenses  of  the  claimant  On  the  20i 
of  the  same  month,  an  account  of  the  value  of  the  linseed 
[  *  454  ]  was  brought  in  by  *  the  proctor  for  the  claimant,  and  re* 
ferred  to  the  registrar  and  merchants,  who  reported  4e 
value  of  the  linseed  to  be  285Z.  7s.  lOrf.,  and  the  amount  of  the  claia- 
ant's  proctor's  bill  88L  Us.  6d.,  making,  together,  the  sum  of  3731 
195.  4d.,  which  was  accordingly  paid  by  the  commissioners  of  ticl 
navy.  On  the  3d  of  July,  1806,  the  masts  and  spars  were  condemned 
as  prize  to  the  captors,  subject  to  the  British  claimant's  expen5es;| 
and  the  proceeds  were  directed  to  be  brought  into  the  registry. 
the  30th  of  October,  1806,  the  proctor  for  the  admiralty  brought 
the  sum  of  1,794Z.  75.  Ud.  for  payment  of  the  cargo,  but  without 
cifying  the  manner  in  which  the  account  was  made  out     It 
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afterwards  ascertained,  that  it  was  made  out  in  the  following  man- 
ner :  0 

Timber  and  spars,  according  to  the  valuation,  made  by 
the  navy  board  officers  at  Deptford  Yard  <£2,544  18    5 

From  which  the  following  sums  were  deducted  : 

Duties  paid  by  the  clerk  of  the  cheque        <£259  15    0 

Amount  of  report  on  the 
value  of  the  linseed  re- 
stored £285    7  10 

Proctor's  bill  for  claim  of 
ditto  88  11    6 

Bill  of  costs  pursuant  to  decree  of  3d  of 
July,  1806.  116  16    2 


373  19    4 


750  10    6 
£1,794    7  11 

The  sum  of  259/.  15s,  having  been  improperly  paid  for 
duties,  the  agents  of  the  captors  recovered  *  back,  from  the  [  *  455  ] 
commissioners  of  the  customs,  252Z.  12^.  out  of  the  sum 
which  had  been  so  improperly  paid ;  and,  in  the  course  of  investi- 
gating the  business  relative  to  the  duties,  it  was  discovered  that  the 
commissioners  of  the  navy  had  deducted  the  sum  of  373Z.  195.  Ad.  for 
the  value  of  the  linseed  restored,  and  of  the  proctor's  bill,  from  the 
amount  of  the  valuation  of  the  masts  and  spars  condemned  to  the 
captors.     In  consequence  of  this  discovery,  application  was  made  to 
the  proctor  for  payment  to  the  captors  of  the  amount  so  deducted,  and 
the  sum  of  242Z.  18^.  IQd.  the  actual  proceeds  of  the  sale  of  linseed,  was 
then  brought  into  the  registry.     This  sum  was  129/.  2^.  9e/.  less  than 
had  been  deducted  by  the  commissioners  of  the  navy  for  the  reported 
value  of  the  linseed  restored,  including  the  proctor's  bill  for  the  claim 
of  it;  and  the  question  was,  whether  this  difference  between  the  valu- 
ation of  the  linseed  which  had  been  restored,  and  the  proceeds  arising 
from  the  actual  sale  of  it,  ought  to  be  deducted  from  the  value  of  that 
part  of  the  cargo  which  had  been  condemned  to  the  captors. 

For  the  captors,  it  was  contended — That  it  was  not  incumbent 
apon  them  to  pay  out  of  the  goods  condemned  as  prize  to  them  the 
iifJerence  between  the  actual  proceeds  of  the  other  part  of  the  cargo, 
ind  the  sum  decreed  to  be  paid  to  the  claimants  by  the  court. 

On  the  other  side,  it  was  said — That,  in  the  cases  of  ships  laden 
VOL.  I.— Don.  26 
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with  naval  stores,  which  have  been  ordered  to  be  sold  to  his  Majesty's 
government,  when  the  ships  and  cargoes  ^ere  decreed  to  be  restored, 
the  value  of  the  cargoes  and  the  expenses  of  the  claimants, 
[  •  456  ]  and  *  the  freight  and  expenses  of  the  masters,  and  also  the 
expenses  of  the  captors,  were  paid  by  the  navy  board.  That, 
in  cases  in  which  condemnation  of  part  of  the  cargo  took  place,  the 
navy  board,  in.  making  payment  to  the  captors  of  the  value  of  the 
condemned  property,  deducted  from  it  such  loss  or  expenses  as  had 
arisen  from  other  parts  of  the  cargo  of  the  same  ship,  and  that,  by 
this  mode  of  proceeding,  the  whole  bene&t  arising  from  the  captine 
was  paid  to  the  captors.  It  was  further  submitted,  that  the  capton 
being  in  all  cases  secure  of  receiving  full  indemnification  by  payment 
of  their  expenses,  it  was  not  just  and  reasonable,  that  in  cases  where 
loss  was  occasioned  by  restitution  of  one  part  of  the  cargo,  and  gain 
accrued  by  the  condemnation  of  another  part  of  the  same  cargo,  that 
the  whole  of  the  loss  should  be  borne  by  his  Majesty's  governmeBt, 
and  the  whole  of  the  profit  accrue  to  the  captor ;  but  that  the  loss 
upon  one  part  ought  to  be  deducted  from  the  profit  on  the  other,  and 
the  balance,  being  the  whole  of  the  benefit  arising  from  the  capture, 
be  paid  to  the  captor.  Lastly,  it  was  submitted,  that  the  captor  was 
barred  by  lapse  of  time,  from  calling  for  the  investigation  of  accounts 
which  had  been  so  long  settled. 

In  reply,  it  was  said  —  That  the  navy  board  had  no  right  to  dednct 
from  the  value  of  the  goods  condemned,  losses  on  payments,  or  allow- 
ances made  for  the  goods  restored,  because  such  allowances  are  a 
compensation  to  the  owners  for  the  inconvenience  they  may  sustain, 
in  consequence  of  the  privilege  of  preemption  exercised  by  the  go- 
vernment, in  which  the  captor  had  no  interest;  and  that  the  real 
value  of  the  parts  of  the  cargo  condemned  to  him  ought  not 
[  •  457  ]  *  therefore,  to  be  charged  with  any  deduction  on  that  ac- 
count. 
With  respect  to  the  laches  imputed  to  the  captors,  in  not  making 
the  demand  at  an  earlier  period,  it  was  said  that  they  had  used  doe 
diligence  in  proceeding  since  the  discovery  of  the  error  was  made 
That  the  delay  was  to  be  imputed  altogether  to  the  manner  in  which 
the  account  had  been  brought  in  on  behalf  of  the  navy  board,  from 
which  it  was  impossible  to  discover  that  any  deductions  had  been 
made  from  the  proceeds  of  the  condemned  part  of  the  cargo. 

Judgment. 
Sir  William  Scott.    This  is  an  objection  taken  to  an  account  of 
the  Commissioners  of  the  Navy,  dated  so  long  back  as  the  year  ISOd. 


HIGH  .  COURT  OF  ADMIRALTY.  458 


The  Jonge  Jan.    1  Dod. 


On  the  30th  of  October,  in  that  year,  the  proctor  for  the  admiralty 
brought  in  a  sum  of  money  for  the  payment  of  part  of  the  cargo 
which  had  been  condemned  to  the  captors.     At  this  great  distance  of 
time,  the  court  would  be  inclined  to  hold  the  account  to  be  entirely 
settled,  and  not  liable  to  be  ripped  up,  unless  it  could  be  shown  by 
the  complainants  that  they  had  it  not  in  their  power  to  obtain  a  revi- 
sion at  an  earlier  period.    It  is  alleged,  on  the  part  of  the  captors, 
that  although  the  general  sum  was  brought  in  at  the  period  before 
mentioned,  yet  the  particular  account,  with  the  different  items,  was 
not  produced  till  very  lately,  and,  consequently,  that  the  parties  had 
no  opportunity  of  investigating  the  business  before  the  present  time. 
If  the  parties  really  had  no  earlier  opportunity  of  looking  into  the 
transaction,  I  should  not  feel  disposed  to  exclude  them  now, 
and  •to  hold  them  to  be  barred  by  mere  lapse  of  time.    But  [  *458  ] 
is  it  a  fact  that  the  parties  have  had  no  such  opportunity  ? 
Would  not  this  court,  upon  application  made  to  it,  have  compelled 
the  production  of  the  account  long  ago  ?     Undoubtedly  it  would 
have  done  so.    If  parties  choose  to  let  matters  sleep  for  so  great  a 
length  of  time,  even  beyond  the  period  fixed  by  the  statute  of  limita- 
tions, they  must  take  the  consequences  of  their  own  laches,  for  the 
court  will  not  suffer  itself  to  be  called  upon  to  open  accounts  so  stale 
and  antiquated  as  these  are.     If  inquiries  of  this  kind  are  to  be  now 
entered  into,  I  do  not  see  where  the  matter  is  to  end.     It  is  impossi- 
ble to  say  what  limitation  is  to  be  put,  or  what  number  of  cases  may 
be  affected.     If  I  am  to  go  back  seven  years,  why  not  seventeen  ? 
The  whole  time  of  the  court  might  be  taken  up  in  the  investigation 
of  these  antiquated  accounts.     I  think  myself  fully  at  liberty  to  de- 
cline going  into  the  question,  and  to  consider  it  as  long  ago  concluded 
between  the  parties. 

But  if  the  court  was  to  enter  into  the  transaction,  I  must  say,  that 
the  mode  which  the  Navy  $oard  has  adopted  appears  to  me  to  be 
not  deficient  in  equity,  though  it  may,  perhaps,  be  apparently  liable 
to  the  objections  that  have  been  taken.    Supposing  that  there  is  some 
irregularity  in  the  course  which  they  have  pursued,  I  am  of  opinion 
that  it  is  justified  and  made  valid  by  the  sort  of  mutual  understand- 
ing that  is  to  be  collected  from  the  acts  of  the  parties  and  the  nature 
of  the  transaction.    When  a  vessel  is  taken,  having  on  board  a  cargo 
Df  mixed  goods,  some  of  which  are  fit  for  his  Majesty's  service,  the 
Navy  Board  have  the  right  of  preemption  of  such  goods ;  and,  in 
>rder  to  reconcile  neutrals  to  the  exercise  of  this  right,  and 
jo  *  prevent  the  inconvenience  that  might  arise  to  them  from  [  *459  J 
L  separation  of  the  cargo,  it  is  thought  advisable  to  purchase 
be  other  part  of  the  goods  on  board.     The  captor  is  exonerated  from 
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the  danger  of  costs  and  damages,  and  is  fully  indemnified  by  the  pay- 
ment of  his  expenses.  The  capture  is  considered  not  as  his  own  act, 
but  as  that  of  the  government  acting  by  the  Navy  Board.  Being  so 
guaranteed  from  the  loss  by  the  government  of  the  country,  it  appear 
to  be  not  unreasonable,  that  be  should  stand  on  a  footing  somewhat 
different  from  that  which  he  would  have  done  if  he  had  been  acting 
merely  upon  his  own  responsibility,  and,  consequently,  answerable  to 
the  utmost  extent  for  any  indiscretion  he  might  have  committed.  It 
is  to  be  observed,  likewise,  that  the  captor  is  himself  the  person  who 
puts  the  transaction  into  the  shape  it  has  assumed;  for  he  makes  the 
application,  praying  that  the  goods  may  be  sold  to  the  government 
It  has  been  stated,  and  truly  stated,  to  be  the  common  usage  of  the 
Navy  Board,  to  settle  these  matters  in  this  sort  of  general  avenge 
way,  and  it  must  be  presumed  that  the  party  was  aware  of  the  cos- 
tom  which  prevailed.  Looking,  therefore,  to  the  circumstance  that 
the '  placing  this  cargo  in  the  hands  of  government  is  the  act  of  the 
party  himself ;  looking,  also,  to  his  discharge  from  all  responsibility, 
and  to  the  known  and  prevailing  practice  in  the  conduct  of  such 
matters,  I  think  it  not  unequitable,  that  it  should  be  taken  out  of  the 
course  of  ordinary  capture,  and  should  stand  on  the  footing  on  whiA 
it  has  been  placed  by  the  common  acts  and  understanding  of  both 
parties. 

In  the  course  of  the  discussion,  I  took  occasion  to  ask 
[  *460  ]  where  the  profit  was  to  go,  if  any  profit  arose,  •conceiTing 
certainly  that  the  captor  was  entitled  to  the  profit  if  he  was 
subject  to  the  loss.  It  was  said,  that  the  captor  could  not  derive  m 
profit  from  the  sale  of  these  goods,  as  he  could  take  only  under  a  sen- 
tence of  condemnation ;  but  I  think  he  might  have  been  entitled 
under  an  order  of  the  court  for  the  payment  to  him.  If  the  captor  fc 
not  to  take  the  profit,  who  is  ?  Not  the  claimant,  for  he  has  already 
been  paid,  and  has  withdrawn.  The  government  cannot ;  for  tie 
Navy  Board,  acting  on  its  behalf  has  actually  brought  the  money 
into  the  registry.  The  court  could  not  retain  it  I  think  the  capta 
would  be  entitled,  and,  if  such  was  the  situation  of  the  present  case, 
I  should  not  hesitate  to  order  the  money  to  be  paid  out  to  him. 

Upon  these  grounds,  the  matter  might  be  supported,  if  it  were  now 
open  to  examination ;  but  I  am  of  opinion,  that  the  right  of  inquiiT 
is  barred  by  lapse  of  time,  and  that  it  is  not  open,  at  this  late  hoar, 
to  enter  upon  a  consideration  of  the  account 
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•The  Jane,  Birkley.  [♦461  ] 

November  4,  1814. 

A  hired  transport  in  the  service  of  government  may  be  the  subject  of  bottomry  as  well  as 
any  other  vessel,  and  the  hypothecation  of  snch  hired  transport  may  be  valid,  though  the 
particular  voyage  on  which  she  was  bound  should  not  be  stated  in  the  bond. 

A  party  lending  money  on  bottomry  is  not  obliged  to  see  to  the  due  application  of  it,  [if  he 
has  reasonable  ground  to  believe  the  money  is  fairly  borrowed.]  ^ 

Bottomry  bonds  may  be  valid  though  bills  of  exchange  were  given  at  the  same  time  by  way 
of  collateral  security. 

This  was  the  case  of  a  British  transport  in  the  service  of  govern- 
ment, which,  whilst  lying  at  Gibraltar,  was  hypothecated  by  the 
master  to  Messrs.  Gordon  &  M'Ray,  merchants  there  resident,  by  a 
bond  dated  March  25,  1812,  for  the  sum  of  750/.  The  condition  of 
the  bond  was,  that  if  a  bill  drawn  by  the  master  for  that  sum  in  favor 
of  Messrs.  Gordon  &  M'Ray,  should  be  paid,  or  if  the  master  should 
discharge  the  amount  with  five  per  cent,  interest  per  month,  within 
twenty  days  after  the  arrival  of  the  ship  in  any  port  of  Great  Britain, 
or  if  on  such  voyage  as  the  ship  should  be  ordered  upon  in  the  course 
of  the  service,  an  utter  loss  should  take  place,  then  the  obligation 
was  to  be  void  or  else  to  remain  in  force.  The  ship  proceeded  from 
Gibraltar  with  French  prisoners,  and  put  into  Portsmouth,  where  she 
was  arrested  by  the  bondholders  before  the  expiration  of  the  twenty 
days.  She  was  afterwards  bailed,  and  the  owners  appeared  under 
protest. 

In  support  of  the  protest  it  was  contended,  that  the  arrest  was 
made  before  the  bond  was  due  ;  that,  therefore,  the  bail  had  a  right 
to  say  there  was  no  just  cause  of  action ;  and  that  they  ought  to  be 
dismissed. 

But  the  court  said,  I  am  of  opinion  to  overrule  the  protest,  for  it  is 
alleged  on  the  part  of  the  bondholders,  that  the  ship  was  going  to 
leave  the  kingdom,  and  this  is  not  denied  in  the  act.     Had  it  been 


1  [As  to  the  obligation  of  the  lender  to  inquire  into  the  necessity  of  the  money,  see 
The  Vibiiia,  1  W.  Rob.  1 ;  The  Fortitude,  3  Sumner,  228 ;  The  Aurora,  1  Wheat.  96  ; 
The  Polly,  Bee's  R 157 ;  The  Virgin,  8  Peters,  538 ;  Soares  v.  Rahn,  3  Moore,  P.  C.  1 ; 
The  Duke  of  Bedford,  2  Hagg.  Ad.  R.  300 ;  Mervin  i7.  Shailer,  12  Conn.  48d ;  The  Orilia, 
8  Hagg.  Ad.  K.  75 ;  The  Prince  of  Saxe  Cobourg,  3  Hagg.  Ad.  R.  387.] 
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denied,  or  proved  to  have  been  an  unfounded  apprehension,  the  case 
might  have  been  different. 

[  •  462  ]  *  The  cause  then  proceeded  on  the  merits,  and  the  hond 
was  attempted  to  be  impeached  on  the  followmg  grounds; 
that  it  would  be  injurious  to  the  public  interests,  if  transports  in  the 
service  of  government  could  be  the  subject  of  bottomry;  that  the 
voyage  on  which  the  ship  was  destined  was  not  expressed  in  tfee 
bond,  which  was  said  to  be  an  essential  requisite ;  that  the  master 
who  granted  the  bond  had  been  superseded  at  the  time  he  execo^d 
it,  and  was  so  known  to  be  by  the  grantors ;  that  there  was  do 
account  of  the  items  which  composed  the  amount,  nor  of  the  apfS- 
cation  of  the  money  ;  and  that  a  bill  of  exchange,  another  spedesol 
security,  had  been  given  for  the  money,  on  account  of  which  tie 
bond  was  said  to  be  granted. 

Judgment. 
Sir  William  Scott.  This  is  a  proceeding  upon  a  bottomTyboad 
given  at  Gibraltar,  upon  a  ship  of  a  peculiar  character.  I  say  oft 
peculiar  character,  because  bonds  of  this  description  are  usually  gives 
upon  merchant  vessels,  which  have  definite  voyages;  but  this  vasi 
hired  transport  in  the  service  of  government,  and  of  course  Vithoct 
any  fixed  voyage,  liable  to  be  sent  to  any  part  of  the  world,  accori- 
ing  to  the  exigencies  of  the  public  service.  I  cannot  accede  to  tbf 
doctrine,  that  a  ship  of  this  description  is  incapacitated  from  beia 
the  subject  of  hypothecation  by  a  bottomry  bond.  Were  I  to  k(^ 
that  all  bottomry  bonds  granted  on  such  vessels  necessarily  wee . 
invalid,  very  serious  inconvenience  might  ensue,  and  the  public  ser- 
vice, instead  of  being  benefited,  might  be  subjected  to  very  iojnriocJ 

obstructions.    If  the  necessary  supplies  could  not  be  obtaiwi 
[  •  463  ]  in  this  mode,  the  transportation  of  stores  *  might  be  delayed. 

prisoners  requiring  to  be  removed  might  still  remain,  b 
short,  there  is  no  object  for  the  accomplishment  of  which  theses 
sels  are  employed,  which  might  not  be  defeated  or  inconveniefltij 
postponed.  I  think,  therefore,  there  is  no  sufficient  ground  for  cob* 
tending  that  hired  transports  may  not  be  the  subject  of  bottomry  k 
well  as  other  vessels.  This  furnishes  an  answer,  also,  to  the  otha 
objection ;  that  the  particular  voyage,  on  which  the  ship  was  destined, 
was  not  stated  in  the  bond.  It  is  impossible  that  the  roaster  sbodl 
describe  the  voyage  with  precision,  because  he  is  subject  to  the  oido 
of  government,  which  may  at  any  time  alter  the  destination  of  i^ 
vessel  at  its  pleasure.  The  master  can  only  come  ci  pres ;  he  mo^ 
describe  the  voyage  as  near  as  he  can.     It  cannot,  for  a  moment,!* 
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admitted,  that  the  bond  is  invalid  for  want  of  a  particular  description 
of  the  voyage,  when  the  voyage  itself  is  not  under  the  control  of  the 
party  granting  the  bond,  but  liable  to  be  changed  at  the  discretion  of 
the  government. 

The  ship  sailed  from  Gibraltar  with  French  prisoners,  destined,  as 
asserted,  to  Leith ;  for  some  reason  or  other  she  put  into  Portsmouth, 
why  or  how, does  not  appear,  whether  by  necessity  or  in  consequence 
of  orders.     The  ship  was  there  arrested  before  the  bond  became  due, 
which  was  to  be  payable  twenty  days  after  the  arrival  of  the  ship  in 
a  port  of  Great  Britain.     However,  before  the  arrest  of  the  ship, 
application  was  made  to  the  owners,  and  payment  refused  by  them. 
It  does  not  appear  that  any  explanation  took  place,  or  that  any  inti- 
mation was  given  that  the  ship  was  going  to  Leith,  or  that  pay- 
ment should  b^  made  upon  her  arrival  at  that  port.     Had  that  been 
the  case,  it  would  have  been  more  correct  to  have  waited  till 
the  ship  reached  Leith,  *and  then  to  have  applied  to  the  [•464  ] 
tribunal  in  that  part  of  the  United  Kingdom  which  has  cog- 
nizance of  such  questions.     But  the  party  found,  as  he  states,  that 
the  ship  was  about  to  quit  Portsmouth,  to  proceed,  he  knew  not 
whither,  and,  therefore,  he  arrested  her.     The  ship  itself  was  not 
detained,  but  released  upon  bail,  so  that  no  inconvenience  was  occa- 
sioned to  the  public  service.     The  seizure  was,  perhaps,  premature. 
But  shall  the  court,  on  that  account,  the  time  of  payment  having  long 
since  arrived,  compel  the  party  to  relinquish  these  proceedings,  seek 
another  jurisdiction,  and  begin  again  de  novo  ?     What  advantage 
would  be  derived  ?     Cui  bono  should  I  occasion  so  much  delay  and 
expense. 

The  question,  then,  is,  whether  this  was  a  fair  transaction  ?  whether 
the  money  was  bond  fide  advanced  on  the  representation  of  the  mas- 
ter, that  he  was  in  want  of  supplies  ?    By  the  general  law,  the  master 
has  a  right  to  take  up  money  in  a  foreign  port  for  the  use  of  his  ship  ; 
as  Jong  as  he  remains  the  ostensible  master,  exercising  all  the  func- 
tions of  that  situation,  he  has  the  authority  attached  to  it;  ei  reiprce- 
panitur.     It  is  not  alleged  that  the  master  had  any  personal  credit ; 
had  he  not  resorted  to  this  mode  of  raising  money,  the  ship  might 
have  laid  in  port  till  it  perished  by  decay.    I  see  no  reason  to  suppose 
the  master  exceeded  his  power.     It  is  a  power  certainly  liable  to 
abuse,  by  the  extravagance,  indiscretion,  or  dishonesty  of  the  master. 
Bat  the  master  is  a  person  selected  by  the  owners  themselves ;  they 
repose  trust  in  him,  and  hold  him  out  to  others  as  trustworthy.    This 
reasoning  is  not  confined  to  persons  employed  in  this  capacity  only, 
it  is  common  to  most  situations  in  life ;  if  a  domestic  servant  em- 
ployed by  his  master  to  purchase  necessaries  for  the  use  of  the  house, 
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misapplies  goods  obtained  under  that  pretence,  thoogh  the 
[*465  ]  *  authority  is  abused,  the  master  is  still  liable  for  his  acts. 

The  tradesman  who  supplied  the  goods  is  not  to  be  asnSeieif 
unless'  it  could  be  shown,  that  there  was  collusion  with  the  senam 
for  the  purpose  of  defrauding  the  master.  K  an  order  had  been  sent 
for  the  dismissal  of  this  master,  and  he  had,  in  consequence,  been 
actually  dismissed,  the  case  would  be-  diiSerent.  But  bis  accooBts 
were  to  be  previously  settled  ;  there  is  nothing  to  show  he  was  dis- 
missed at  the  time  this  money  was  advanced.  On  the  contrary,  Ml 
Gordon  swears  that  he  was  acting  as  master,  and  that  he  had  sot 
laid  aside  that  character.  The  agent  of  the  transport  oflBce  at  Gibral- 
tar confirms  this  statement:  he  says  the  master  did  not  give  np  the 
ship  or  the  papers  till  some  time  after ;  he  continued,  tbeiefoTe,  dis- 
charging the  functions  of  his  situation.  It  is  argued,  however,  upon 
conjecture  that  the  merchant  who  lent  the  money  knew  that  the  mas- 
ter was  going  to  be  dismissed ;  but  if  he  had  known  it,  still  thisioaD 
was  master  at  the  time.  Whilst  he  continued  in  the  visible  excrasc 
of  the  command,  he  had  authority  to  borrow  money  upon  bottomij. 
Is  there,  then,  any  proof  to  satisfy  me  that  this  transaction  was  bov 
tomed  in  bad  faith,  and  that  Mr.  Gordon  collusively  confederated 
with  the  master  to  defraud  the  owners  ?  I  see  no  reason  whatera 
to  induce  me  to  come  to  such  a  conclusion.  I  cannot  agree  to  tic 
doctrine,  that  the  party  lending  is  obliged  to  see  tp  the  apjJicatioaof 
the  money.  If  there  is  no  collusion,  if  he  has  reasonable  ground  to 
believing  that  the  money  is  fairly  borrowed,  it  is  a  known  prindple 
in  these  cases  that  no  such  obligation  is  imposed  upon  the  lends. 
There  is  no  evidence  to  enable  me  to  investigate  the  conduct  of  tke 

master ;  indeed,  it  would  hardly  be  fair  to  inquire  at  pn- 
[  *  466  ]  sent,  for  he  is  absent,  and  no  party  *  to  these  proceediojs 

There  may  be  some  matters  requiring  explanation,  vbick 
the  master  might  afford  if  he  w^ere  present.  The  transaction  may  be 
fair  in  all  its  parts,  but  taking  it  to  be  otherwise,  supposing  it  to  be 
tinged  with  a  shade  of*  dishonesty  in  the  master,  the  merchant,  if  ^ 
did  not  participate  in  the  guilt,  could  not  be  affected  by  it 

Then  it  is  said,  that  bills  were  given  at  the  same  time,  and,  tie^ 
fore,  that  the  lender  looked  to  them  and  not  to  the  ship;  but  this  is 
the  usual  practice  ;  there  is  no  inconsistency  in  taking  such  a  colt 
teral  security,  nor  has  it  ever  been  held  to  exclude  the  bond,  or  dimi- 
nish its  solidity.  Mr.  Gordon  swears  he  advanced  the  money  on  th« 
bond  solely.  Supposing  it  to  have  been  known  that  the  master  vas 
about  to  be  dismissed,  that  circumstance  would  make  it  more  proba- 
ble that  the  lender  should  look  to  the  bond  for  his  security.  No  pru- 
dent man,  knowing  that  the  master  was  about  to  quit  the  ship,  would 
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advance  money  without  the  security  of  a  bottomry  bond.  I  think 
this  man  had  a  perfect  authority  to  give  a  bottomry  bond,  and^I  see 
no  sufficient  grounds  on  which  its  validity  can  be  impeached.  I 
shall,  therefore,  pronounce  for  the  bond,  referring  the  accounts,  as 
xLsnal,  to  the  registrar  and  merchants  to  report  thereon. 


•Neptune  the  Second.  [•467] 

Noyember  29, 1814. 

Owners  are  responsible  for  damage  occasioned  by  the  mismanagement  of  a  ship,  though 
under  the  care  of  a  regular  pilot,  and  acting  in  obedience  to  his  directions.^ 

Judgment. 

Sir  William  Scott.  It  is  acknowledged  in  this  case,  that  the 
damage  was  done  by  the  ship  proceeded  against ;  but  it  has  been  set 
up,  in  the  way  of  excuse,  that  she  was,  at  the  time,  under  the  care  of 
a  regular  pilot,  and  was  acting  in  obedience  to  his  directions ;  and  it 
has  been  contended,  in  the  argument,  that  the  pilot  alone  is  answer- 
able for  any  damage  that  may  have  been  sustained  in  consequence 
of  the  mismanagement  of  the  vessel.  If  the  position  could  be  main- 
tained, that  the  mere  fact  of  having  a  pilot  on  board,  and  acting  in 
obedience  to  his  directions,  would  discharge  the  owners  from  respon- 
sibility, I  am  of  opinion  that  they  would  stand  excused  in  the  pre- 
sent case ;  for  I  think  it  is  sufficiently  established  in  proof,  that  the 
roaster  acted  throughout  in  conformity  to  the  directions  of  the  pilot. 
But  this,  I  conceive,  is  not  the  true  rule  of  law.  The  parties  who 
suffer  are  entitled  to  have  their  remedy  against  the  vessel  that  occa- 
sioned'the  damage,  and  are  not  under  the  necessity  of  looking  to  the 
pilot,  from  whom  redress  is  not  always  to  be  had,  for  compensation. 
The  owners  are  responsible  to  the  injured  party  for  the  acts  of  the 
pilot,  and  they  must  be  left  to  recover  the  amount  as  well  as  they 
can  against  him.  It  cannot  be  maintained  that  the  circumstances  of 
having  a  pilot  on  board,  and  acting  in  conformity  to  his  direction, 
can  operate  as  a  discharge  of  the  responsibility  of  the  owner. 

The   question,   then,  is,  whether   the    damage   which   has   been 


1  [But  see  The  Protector,  1  W.  Rob.  45  ;  The  Maria,  1  W.  Rob.  95 ;  The  Agricola, 
2  W.  Rob.  10.] 
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[  *  468  ]  sustained   was    occasioned   l^  the   neglect  ot  *  miscoo* 
duct  of  those  who  had  the  management  of  this  sbip,  or 
whetl^er  it  is  to  be  attributed  solely  to  the  state  of  the  wind  and 
weather.     The  affidavits  with  which  the  court  is  famished,  in  ibe 
way  of  evidence,  are  numerous  enough.    In  that  made  by  the  master 
of  The  Shark,  it  is  sworn,  "that,  on  Thursday,  the  6thof  Janoaij 
last,  the  said  ship  Shark  was  lying  in  Standgate  Creek^intheriw 
Medway,  fast  moored  to  The  Lazarette,  called  The  Princess  Amelia, 
.  having  been  under  quarantine ;  that,  about  noon  of  the  saidday,! 
ship,  which  afterwards  proved  to  be  the  ship  Neptanns  the  Seooni, 
whereof  Christian  Hendrick  Rose  is  master,  was  seen  staDding  into 
the  creek  ;  and  the  said  ship,  having  run  some  distance  uptheaed, 
and  within  a  short  distance  of  the  said  Lazarette,  dropped  her  anck, 
and  attempted  to  bring  up;  but,  her  anchor  not  holding, she dro^t 
foul  of  the  said  Lazarette,  and  then  fell  athwart  the  starboard  bo7  of 
the  said  ship  Shark,  and  carried  away  the  bowsprit,  bumkin,  head- 
rails,  and  sprit-sail  yard,  and  broke  one  of  the  anchors  belongiag  to 
the  said  ship ;  and  the  deponent  further  maketb  oath  andsaith,tbi; 
in  the  state  of  the  wind  at  that  time,  it  blowing  hard  from  the  E.X.E, 
directly  across  the  river  and  right  into  the  creek,  a  vessel  conldniA 
with  safety,  bring  up  in  the  lower  part  of  the  creek,  without  ftiiliij 
her  sails  before  she  run  in ;  or,  if  she  neglected  doing  so,  by  mi 
higher  up  in  the  creek,  and  past  the  vessels  lying  therein, 
the  said  ship  Neptunus  come  up  on  the  north  shore  of  the  saidma 
Medway,  her  sails  could  have  been  furled  before  she  came  intoie 
creek,  and  she  might  then  have  brought  to  an  anchor  in  safetT,ii 
any  part  of  the  said  creek ;  but  the  said  ship,  on  the  cob- 
[  *469  ]  trary,  *  steered  her  course  to  leeward  of  two  frigates  lying® 
the  south  side  of  the  said  river,  and  was  obliged,  aadfl 
haul  on  a  wind  before  she  could  fetch  into  the  creek ;  and  that,  nefr 
withstanding  the  way  the  said  ship  had  when  she  came  into  tk 
creek,  it  was  incautiously  attempted  to  bring  her  up  at  a  short  & 
tance  from  the  said  Lazarette,  with  her  sails  only  clued  up,andwiiei 
it  was  not  at  all  probable  that,  under  the  circumstances,  her  ancto 
would  hold,  and  when  she  might,  with  perfect  security,  have  rnn  ^ 
the  said  Lazarette,  and  have  been  brought  to  an  anchor  higher  sp 
the  creek,  clear  of  any  bf  the  vessels  lying  therein ;  and  the  depoiw* 
further  saith,  that  the  damage  done  to  the  said  ship  Shark  was  wboq 
occasioned  by  a  disregard  of  ordinary  caution  in  bringing  the  sof 
Neptunus  to  an  anchor;  and,  had  not  the  said  ship  first  struck*- 
said  Lazarette,  much  more  serious  damage  would  hav& been  done » 
The  Shark ;  and  he  lastly  saith,  (what  I  think  very  material,)  tW 
having  demanded  of  the  said  Christian  Hendrick  Rose,  the  masterw 
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the  said  ship,  a  compensation  for  the  said  damage,  he  gave  the  depo- 
nent a  letter  to  Messrs.  Dennison  Sc  Co.,  of  London,  the  agents  of 
the  owners  of  the  said  ship,  who,  as  he  has  been  informed,  and  be- 
lieves, have  refused  to  make  compensation  for  the  same." 

I  cannot  but  think  that  this  letter  of  the  master's  to  the  s^gents  in 
London  must  have  contained  an  admission  of  the  fact,  that  the 
damage  was  occasioned  by  the  mismanagement  of  The  Neptune ;  it 
must  have  been  produced,  if  it  had  not  carried  with  it  a  confession  that 
some  compensation  was  due.  But  the  case  does  not  rest  upon  the  , 
mere  evidence  of  the  master  of  The  Shark,  or  of  the  crew 
of  that  ship.  Here  *  is  likewise  the  testimony  of  other  per-  [  *  470  ] 
sons,  disinterested  spectators  of  what  passed.  The  master 
of  the  Lazarette  ship  states  */  that  he  observed  a  foreign  vessel,  which 
afterwards  proved  to  be  The  Neptunus  the  Second,  standing  into  the 
creek  in  a  very  unusual  manner,  which  excited  his  attention,  the 
wind  blowing  hard  at  the  N.  N.  E.,  and  she  making  great  way 
through  the  water ;  and  in  this  situation,  between  the  Bellisle,  Laza- 
rette, and  the  one  under  the  deponent's  command,  the  ship  Neptunus 
let  go  her  anchor,  which  dragged  until  it  caught  the  mooring-chain 
of  the.  Princess  Amelia;  the  check  so  received  then  brought  The 
Neptune  across  the  bows  of  the  said  Lazarette,  (about  the  fore- 
chains,)  and  then  swang  round  with  very  great  violence  upon  the 
said  ship  Shark,  broke  her  bowsprit,  and  did  her  other  damage  about 
the  head.  And  he  further  saith,  that  he  is  clearly  of  opinion  that  the 
letting  go  the  anchor,  in  such  circumstances,  was  improper ;  and  a 
want  of  due  caution  in  mooring  her,  and  particularly  so  as  they  had 
only  clued  up  the  sails,  and  not  furled  them  in  time,  whereby  the 
ship  had  too  much  way  through  the  water  to  be  brought  up  so  sud- 
denly ;  and,  in  the  deponent's  judgment,  the  ship  ought  to  have  been 
run  higher  up  the  creek,  where  she  might  have  been  moored  safely, 
and  which  course  several  ships  that  came  in  with  the  same  tide  took, 
without  doing  or  receiving  any  injury."  This  statement  is  fully  con- 
firmed by  several  other  witnesses.  One  of  them,  from  on  board  the 
same  ship,  says  "  that  he  observed,  to  some  person  near,  that  he 
thought  she  was  making  for  the  creek  in  a  very  improper  manner ;  " 
and  this,  he  goes  on  to  say,  occasioned  him  to  pay  particular  atten- 
tion to  her  course.  Now  what  is  there  in  opposition  to  all 
this  ?  *  Nothing  but  the  affidavits  of  the  foreign  master  [  *  471  ] 
and  his  crew,  whose  conduct  is  called  in  question,  and  of 
the  pilot,  who  is  to  be  heard  with  great  caution,  because  be  is  him- 
self responsible  to  the  owners  to  the  amount  of  the  damages  that 
may  be  recovered  against  them.  There  is  nothing  more  in  the  form 
of  evidence,  except  the  opinion  of  a  person  who  was  not  present,  but 
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who,  on  a  mere  representation  of  the  circumstances  made  to  him, 
intimates  his  opinion  that  every  thing  was  properly  done.  The  tes- 
timony of  this  man  does  not  appear  to  be  entitled  to  much  atteotioQ. 
It  is  to  be  considered  as  a  sort  of  fraternal  affidavit^  made  fat  the 
purpose  of  exempting  a  brother  pilot  fironl  responsibility.  I  am  of 
opinion  that  the  damage  is  proved  to  have  been  occasioned  by  Hk 
mismanagement  of  The  Neptune,  and  that  the  owners  of  that  sh^ 
are  bound  to  make  it  good,  and  I  pronounce  accordingly. 


Hare,  Bertoddy. 

March  15,  1815. 

Parties  have  generally  a  right  to  revoke  the  appointment  of  their  agents ;  but  a  oaTil  ipsL 
who  has  duly  registered  his  power,  and  has  actoally  intermeddled  with  the  bosMsiii^ 
conducted  it  practically  to  a  considerable  extent,  is  not  remoyable  at  the  mere  cMjots.  s 
the  party  by  whom  he  was  appointed.^ 

This  was  a  question  of  agency  between  Mr.  James  Sykes,  aasen- 
ing  himself  to  be  entitled,  as  the  sole  agent  of  Richard  Byron,  Esq- 

the  commander,  officers,  and  crew  of  H.  M.  S.  Belvidera,  to  reoeii?, 

* 

out  of  the  registry  of  the  court,  a  moiety  of  the  proceeds  of  this  ship 
and  cargo,  and  nine  tenths  of  the  remaining  moiety,  in  virtue  of  i 
warrant  under  the  royal  sign  manual,  directing  the  same  to  be  piiJ 
to  the  commander,  officers,  and  crew  of  The  Belvidera,  or  their  agect 
or  agents,  lawfully  appointed,  and  Mr.  William  Ayre,  who  daioed 
to  be  an  agent  for  the  same  property  jointly  with  Mr-  Sykes  aid 
Messrs.  Hartshorn,  Boggs  &  Co.,  of  Halifax,  in  Nova  Sootii. 
[  •  472  ]      *  The  ship  and  cargo,  were  seized  on  the  21  st  of  Ang&st 
1812,  prior  to  the  declaration  of  hostilities  against  the  Unitad 
States  of  America,  and  caried  into  Halifax,  in  the  Vice-Adminky 
Court,  of  which  place  they  were  afterwards  condemned  as  droits  ol 
the  croi^n.     On  their  arrival  in  that  port,  they  were  delivered  into 
the  custody  of  Messrs.  Hartshorn,  Bogg  &  Co.,  who,  together  visk 
Mr.  Ayre,  took  the  necessary  steps,  and  continued  to  have  the  cais 
and  custody  of  the  property,  till  it  was  taken  charge  of,  in  the  mootfc 
of  March,  1813,  by  the  authority  of  the  agent  appointed  by  the  ooa^ 
missioners  for  the  care  and  management  of  American  droits.    They 


>  [The  St  Lawrence,  2  Gall.  19.] 
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likewise  afforded  assistance  in  preparing  a  great  part  of  the  cargo  for 
the  sale  which  afterwards  took  place  under  the  authority  of  the  court 
of  Vice- Admiralty.  Before  the  seizure  took  place,  namely,  on  the 
23d  of  Jane,  1812,  a  power  of  agency,  to  the  following  effect,  was 
executed  by  Captain  Byron,  the  officers,  and  crew :  —  "  We  do  nomi- 
nate, constitute,  and  appoint  Messrs.  Hartshorne,  Boggs  &  Co.,  Mr. 
William  Ayre,  and  Mr.  James  Sykes,  jointly  and  severally  to  be  our 
true  and  lawful  attorneys  and  agents,  for  us  and  in  our  names  and  , 
for  our  use  to  solicit  and  transact,  and  take  care  of  all  our  concerH 
and  interest,  in  any  and  every  prize  or  prizes,  seizure  or  seizures, 
recapture  or  recaptures,  that  have  been  or  may  hereafter  be  taken, 

seized,  retaken,  or  destroyed  by  the  said  ,  belonging  to  any 

states  or  powers,  or  their  subjects,  which  now  are  or  hereafter  may 
be  at  war  with  Great  Britain,  or  to  which  we  may  become  entitled 
by  any  means  whatsoever ;  giving  and  hereby  granting  to  our  said 
attorneys  and  agents  our  full  power  and  authority  in  the 
premises,  for  inventorying,  appraising,  *  selling,  or  otherwise  [  ^473  ] 
disposing  of  all  such  prizes,  seizures,  or  recaptures,  their 
cargoes,  goods,  guns,  tackle,  apparel,  and  furniture,  either  by  public 
or  private  sale,  as  they  shall  think  most  fit,  and  for  receiving  the  pro- 
ceeds arising  therefrom  out  of  the  registry  of  the  High  Court  of 
Admiralty,  or  of  any  Court  of  Vice- Admiralty,  or  of  and  from  any 
person  or  persons  whatsoever,  in  whose  custody  or  possession  the 
same  may  happen  to  be ;  and  to  receive  of  and  from  the  treasurer 
and  commissioners  of  his  Majesty's  navy,  or  whom  else  it  may  con- 
cern, all  bounty  or  other  money  to  which  we  are  or  may  become 
entitled,  by  virtue  of  the  capture  or  destruction  of  any  ship  or  vessel 
of  war  belonging  to  the  enemies  of  Great  Britain,  or  by  virtue  of 
any  prize,  seizure,  recapture,  or  detention  whatsoever,"  &c.     Other 
letters  of  agency  were  executed  on  the  23d  of  October,  1813,  by 
Captain  Byron  and  some  of  the  officers  and  crew,  in  favor  of  Messrs. 
Sykes  only ;  but  this  instrument  not  being  signed  by  a  sufficient 
number  of  each  class,  new  letters  of  agency  were  executed  by  them 
on  the  28th  of  September,  1814.     These  letters  of  agency  were  in 
the  following  terms :  —  "  We  nominate,  constitute,  and  appoint  James 
Sykes,  senior,  and  James  Sykes,  junior,  of  Arundel  Street,  London, 
jointly  and  severally  to  be  our  true  and  lawful  attorneys  and  agents, 
for  us  and  in  our  names  and  for  our  use  to  solicit,  transact,  and  take 
care  of  all  our  concern  and  interest  in  any  and  every  prize  or  prizes, 
seizure  or  seizures,  droits  of  admiralty,  recapture  or  recaptures,  that 
have   been  or  may  hereafter  be  taken,  seized,  retaken,  or  destroyed 
by   the  said  ship,  belonging  to  any  states  or  powers,  or  their  sub- 
jects, which  now  are  or  hereafter  may  be  at  war  with  Great  Bri- 
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[  "474  ]  tain,  or  to  *  which  we  are  or  may  become  entitled  by  any 
means  whatsoever;  giving  and  hereby  granting  to  our  said 
attorneys  and  agents  our  full  power  and  authority  in  the  premises, 
for  inventorying,  appraising,  selling,  or  otherwise  disposing  of  aG 
such  prizes,  seizures,  or  recaptures,  their  cargoes,  goods,  guns,  tackle, 
apparel,  and  furniture,  either  by  public  or  private  sale,  as  they  shil 
think  most  fit,  and  for  receiving  the  proceeds  arising  therefrom  out  oi 
the  registry  of  the  High  Court  of  Admiralty,  or  of  any  Conrt  of 
Vice- Admiralty,  or  of  and  from  any  person  or  persons  whatsoevci  ia 
whose  custody  or  possession  the  same  may  happen  to  be ;  and  to 
receive  of  and.  from  the  honorable  the  treasurer  and  commissioaeisof 
his  Majesty's  navy,  or  whom  else  it  may  concern,  all  bounty  or  odw 
money  to  which  we  are  or  may  become  entitled,  by  virtue  of  the  cap- 
ture or  destruction  of  any  ship  or  vessel  of  war  belonging  to  the  en^ 
mies  of  Great  Britain,  or  by  virtue  of  any  prize,  seizure,  reeaptme,  or 
detention  whatsoever,"  &c. 

It  was  sworn  by  Captain  Byron,  in  an  affidavit  made  by  him:— 
"  That  the  letters  of  agency  executed  on  the  23d  of  June,  1812.  ia 
favor  of  the  said   Hartshorne,  Boggs  &   Co.,   William    Ayre,  and 
James  Sykes,  were  meant  and  intended  to  relate  to  their  interests  ia 
such  captures  as  should  be  adjudged  lawful  prize  to  the  depooett 
and  his  officers  and  ship's  company,  and  not  to  any  vessel  or  ca!^ 
which  might  be  detained  by  reason  of  any  embargo,  or  other  pron- 
sional  orders  of  his   Majesty's  government ;   and  no  directioDS  (S 
instructions  whatever  were  given,  either  to  the  said  Messrs.  Hans- 
home,  Boggs  &  Co.,  or  to  the  said  William  Ayre,  relating  to  aoj 
other  interests  of  the  deponent,  his  officers,  and  ship's  cod- 
[  *  475  ]  pany,  in  the  said  ship  and  cargo.     And  he  *  further  made 
oath  that,  as  soon  as  it  became  necessary  to  appoint  ai 
agent,  to  present  memorials  to  his  Majesty's  government  and  to  tab 
the  proper  steps  to  obtain  remuneration  for  such  seizure,  directkes 
were   given   fb    Messrs.  Sykes   to   act   accordingly;   and   letten  d 
agency  were  executed  by  this  deponent  and  many  of  his  officers  and 
crew  in  favor  of  the  said  Messrs.  Sykes,  bearing  date  the  23d  day  d 
October,  1813,  but  the  same  not  being  signed  by  a  sufficient  nomb^ 
of  each  class,  new  letters  of  agency  were  executed  to  the  said  Mcssk. 
Sykes,  upon  the  28th  day  of  September,  1814,  intended  especiaHj  to 
authorize  them  to  solicit  the  grant  from  the  proceeds  of  all  ships  afid 
cargoes  detained  under  the  provisional  order  aforesaid,  by  his  Mtr 
jesty's  said  ship  Belvidera ;  and,  for  that  purpose,  the  words  '  droits 
of  admiralty '  were  inserted,  at  the  time  of  the  execution  of  the  said 
letters  of  agency,  in  addition  to  the  usual  printed  form,  there  no; 
being  at  the  said  time  any  property  which  the  appearer  has  siaoe 
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understood  to  be  property  called  droits  of  admiralty,  to  which, such 
words  applied,"  &c. 

Mr.  Sykes  having  obtained  from  Halifax  the  proper  documents, 
presented  a  memorial  to  the  lords  of  his  Majesty's  treasury,  and  suc- 
ceeded in  procuring  the  present  warrant  for  the  payment  of  the 
money  out  of  the  registry  of  the  court.  Mr.  Ayre,  who  had  returned 
to  Europe,  also  wrote  to  Halifax  for  the  necessary  documents  to  ena- 
ble him  to  present  memorials  to  the  government  to  obtain  the  war- 
rant, but  received  an  answer  from  Messrs.  Hartshorne,  Bogg  &  Co., 
stating  that  the  documents  had  already  been  forwarded  to  Mr.  Sykes. 
In  consequence  of  this  information  he  did  not  deem  it  proper  to  put 
the  captors  to  any  additional  expense  by  presenting  another  me- 
morial. 

•  Judgment.  [  *  476  ] 

Sir  W.  Scott.     This  question  turns  upon  a  preference 
between  two  rival  powers  of  agency,  applying,  as  it  is  contended  on 
the  one  side,  but  denied  on  the  other,  to  bounty'money  which  has 
been  granted  by  his  Majesty  to  the  seizors,  out  of  the  proceeds  of  an 
American  vessel  and  cargo,  which  was  seized  and  detained  by  the 
orders  of  government,  before  the  commencement  of  hostilities  be- 
tween this  country  and  America.     On  the  breaking  out  of  hostilities 
the  vessel  and  cargo  were  proceeded  against  in  the  Vice- Admiralty 
Court  at  Halifax,  and  the  same  were  condemned.     The  seizors  had 
appointed  certain  agents  prior  to  this  capture,  in  the  usual  form ;  and, 
after  the  proceedings  had  taken  place,  they  also  appointed  an  agent 
specially  for  the  management  of  this  property.     It  is  quite  clear  that 
parties  may  execute  powers  for  different  purposes,  and  to  different 
persons ;  they  may  grant  a  power  to  one  agent  for  the  distribution  of 
prize,  and  may  confine  it  to  the  matter  of  prize,  and  they  may  ap- 
point another  agent  for  the  distribution  of  bounty.     His  Majesty  is 
not  bound  to  grant  any  bounty,  and,  therefore,  such  a  power  would 
be  only  eventual.     I  observe  that  in  the  memorial  presented  to  his 
Majesty,  the  word  "remuneration"  has  been  made  use  of,  a  word' 
not  correctly  used  on  occasions  of  this  kind.     By  referring  to  the  act 
of  parliament,  it  will  be  found  that  the  words  bounty  or  property  gra- 
taitonsly  given,  would  have  been  more  appropriate  terms. 

The  first  question  arises  upon  the  validity  of  the  first  power  as  ap- 
plicable to  both  species  of  property,  to  bounty  as  well  as  to  prize.     If 
that  be  not  a  valid  power,  as  to  this  bounty  money,  the  party  standing 
npon  it  could  have  no  right  to  question  the  title  of  another 
person  claiming  to  act  under  an  instrument  of  *a  later  date.  [  •477  ] 
In  order  to  determine  that  question  I  must  look  at  the  terms 
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of  the  power  of  attorney,  and  they  certainly  are  terms  of  very  large  im- 
port.    It  appoints  the  parties  therein  named,  "jointly  and  severally,  to 
be  our  true  and  lawful  attorneys  and  agents,  for  us  and  in  our  names, 
and  for  our  use,  to  solicit  and  transact,  and  take  care  of  all  onr  coooem 
and  interest  in  any  and  every  prize  or  prizes,  seizure  or  seizures, re- 
capture or  recaptures,  that  have  been,  or  may  hereafter  be,  taken. 
seized,  retaken,  or  destroyed,  belonging  to  any  states  or  poweis,  a 
their  subjects  which  now  are,  or  hereafter  may  be,  at  war  with  Great 
Britain,  to  which  we  may  become  entitled  by  any  means  wliabo- 
ever ; "  and  it  goes  on  to  say,  "  that  they  are  empowered  to  receive 
of  and  from  the  honorable  the  treasurer  and  commissioDers  of  his 
Majesty's  navy,  or  whom  else  it  may  concern,  all  bounty,"  (theTery 
technical  term  which  is  used  in  the  act  of  parliament,)  "  all  bouBty 
or  other  money  to  which  we  are,  or  may  become,  entitled,  by  viitoe 
of  the  capture  or  detention  of  any  ship  or  vessel  of  war  belonging  to 
the  enemies  of  Great  Britain,  or  by  virtue  of  any  prize,  seizure, re- 
capture, or  detention  whatsoever."     Now,  how  it  can  be  contended, 
that  these  words  do  not  apply  to  a  case  like  the  present,  I  am  at  t 
loss  to  conceive.     The  clause  in  the  act  of  parliament,  referring  w 
these  species  of  grants,  confirms  this  interpretation ;  for  it  contjuis 
no  direction  for  the  appointment  of  fresh  agents,  but  merely  giv^to 
Greenwich  Hospital  the  unclaimed  shares  of  these  matters  of  bouatj. 
as  the  law  had  before  given  to  it  the  unclaimed  shares  in  matters  of 
prize.     Looking,  therefore,  at  the  terms  of  this  power,  which  areas 
universal  as  terms  can  be  in  their  extent,  and  as  precise  in  their  ap- 
plication to  the  case;  and  looking  at  the  clause  of  the  aci 

[  •478  ]  of  parliament,  *I  have  no  doubt  whatever,  that  theyapplj 

as  much  to  matters  of  bounty,  as  to  matters  of  prize.  Bat 

it  is  said  that  these  letters  of  agency,  which  were  executed  on  ibf 

23d  of  June,  1812,  were  meant  and  intended  to  be  strictly  contiri 

to  prize  interest ;  meant  and  intended  by  whom  ?     That  is  notstajed 

The  only  person  that  speaks  to  the  matter  of  intention  is  Capt^ 
Byron;  but  he  can  only  be  allowed  to  speak  for  himself;  and,if  fcc 
•had  intended  to  limit  the  powers  of  agency  to  matters  of  prize  oolj. 
his  business  was  not  to  use  words  of  such  large  import,  as  to  include 
bounty  as  well  as  prize.  A  party  cannot  be  heard  to  say,  that  al- 
though I  have  signed  this  instrument,  my  intention  and  meaninf 
was  different.  If,  indeed,  there  had  been  any  ambiguity  in  the  iaa- 
guage,  he  might  then  perhaps  have  been  permitted  to  come  forwaid 
and  explain  it;  but  where  the  instrument  speaks  itself,  he  canDOtbe 
heard  to  aver  against  his  own  act,  even  for  himself,  and  much  te 
for  a  hundred  other  persons. 

I  have  made  inquiry,  and  find  it  has  been  the  constant  practice  f* 
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the  same  agent  to  act  in  cases  of  bounty  as  in  matters  of  prize ;  and 
it  is  a  matter  of  great  convenience  that  it  should  be  so.  The  deter- 
minations in  the  case  of  The  Expedite,  and  in  the  case  of  The  On- 
dernehming,  were  to  this  effect  —  that  letters  of  agency  were  as  appli- 
cable to  one  species  of  interest  as  to  the  other. 

So  much  for  this  part  of  the  case,  as  to  the  applicability  of  the  first 
instrument  to  matters  of  bounty.     But  then  comes  another  question, 
Has  this  power  of  attorney  been  revoked  by  a  subsequent  instrument 
of  the  same  kind  ?     Parties  have  generally  a  right  to  revoke  the  ap- 
pointment of  their  agents ;  but  this  court  has  always  looked  upon  a 
naval  agent  as  a  kind  of  public  character,  and,  considering 
the  public  trust  with  which  *  he  is  invested,  if  he  has  acted  [  *  479  ] 
in  the  case,  it  will  not  be  inclined  to  hold  his  power  of 
agency  to  be  revoked  without  just  cause  shown ;  if  there  has  been 
misconduct,  gross  negligence,  or  embezzlement  of  any  kind,  which 
destroys  the  confidence  reposed  in  him,  it  would  be  the  duty  of  the 
court  to  interfere ;  but  where  the  agent  has  duly  registered  his  power, 
and  has  actually  intemeddled  with  the  business,  and  conducted  it 
practically,  to  a  considerable  extent,  he  is  not  be  removed  at  the 
mere  fancy  and  caprice  of  the  party  by  whom  the  appointpient  was 
made.     Now,  in  this  case,  it  is  perfectly  clear  that  these  parties  have 
intermeddled  with  this  property.     The  vessel  was  carried  into  Hali- 
fax, and  they  did  every  thing  that  agents  could  do  for  the  preserva- 
tion of  the  property,  until  the  crown  interfered  and  put  it  into  the 
bands  of  its  own  agents.     Since  that  time,  it  appears,  that  a  memo- 
rial has  been  presented  by  Mr.  Sykes,  which  would  also  have  been 
presented  by  them,  but  for  the  consideration  of  saving  the  expense. 
They  possess,  therefore,  every  thing  that  is  required  by  the  court  to 
show  they  are  in  rightful  possession  of  the  trust ;  but  I  am  further  of 
opinion,  that  the  instrument  here  set  up  in  opposition  is  not  even 
valid  for  the  purpose  of  revocation.     There  was  an  instrument  exe- 
cuted, which  was  conceived  to  be  inaccurate  and  insufficient,  and, 
therefore,  cancelled.      Another  power  was   afterwards  executed  in 
Mrhich  the  words,  droits  of  admiralty,  are  introduced  as  properly  de- 
scriptive of  the  property  in  question.     It  turns  out,  however,  that  this 
description  does  not  apply,  because  the  property  in  question  is  not  a 
droit  of  admiralty,  but  a  droit  of  the  crown,  as  contradistinguished 
From  it.     It  is,  therefore,  not  very  reasonable  to  demand  at  the  same 
ime  that  the  court  should  give  a  strict  interpretation  to  the 
jeords  in  the  orignal  power,  and  *  a  liberal  and  enlarged  one  [  *  480  ] 
o   those  that  occur  in  the  second.     The  fact  is,  that  the 
vords  of  the  second  power  do  not  describe  the  species  of  property, 
bat  is,  the  subject  of  contest,  and,  therefore,  can  have  no  revocatory 
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effect  upon  the  first  I  have  already  said,  that  where  parties  baFe 
proceeded  to  the  extent  these  persons  have  done,  to  continue  the 
trust  in  ihe  same  hands  is  matter  of  great  convenience.  It  has  beeo 
the  general  practice  so  to  continue  it,  and  the  court  will  not  now  de- 
part from  that  practice.  The  other  parties  have  presented  a  memo- 
rial, and  have  advanced  a  sum  of  money,  which  they  must  be  reim- 
bursed. I  am  of  opinion  upon  the  whole  of  the  case,  that  the  fiist 
power  of  agency  is  perfectly  good,  and  extends  to  all  the  parts  of  the 
property,  and  that  it  has  not  been  revoked  by  any  subsequent  power 
of  agency  ;  and,  therefore,  I  shall  direct  the  proceeds  to  be  paid  ont 
to  Mr.  Sykes  and  Mr.  Ayre  conjointly. 


Hunter,  Rogers. 

April  15,  1815. 

By  the  law  of  every  maritime  coart  of  Europe,  spoliation  of  papers  not  only  exdades  fmtibff 
proof,  bat  does  per  se  infer  condemnation ;  the  lenity  of  onr  code  has,  however.  modSei 
the  rule  to  this  extent,  that,  if  all  other  circumstances  are  clear,  this  circomslanee  aicee 
shall  not  be  damnatory,  particularly  if  the  act  was  done  by  a  person  who  has  inccRstttf 
his  own  that  might  be  benefited  by  the  commission  of  this  injurioos  act.^ 

Judgment. 
Sir  W.  Scott.     This  ship,  being  an  American  ship,  with  a  valoa- 
ble  cargo  on  board,  part  of  which  has  already  been  condemned  as 
American  property,  was  captured  on  the  18th  of  March,  1814,  off  the 
port  of  Canton,  and  after  sailing  about  for  a  few  days,  vras  carried  to 
Macao,  where  the  captain,  and  a  person  who  is  described  as  tk 
supercargo,  were  released  at  their  own  request.     The  captain,  it  ap- 
pears, made  the  best  of  his  way  to  America  without  retarning  to 
Canton,  but,  non  constat^  what  became  of  the  supercargo? 
[  •  481  ]  The  *  ship  and  cargo  were  ordered  by  Sir  Samuel  Hood,  tie 
commander  on  that  station,  to  proceed  to  England  for  adju- 
dication.    It  is  proved  that  in  coming  home,  the  ship  put  into  Madras 
.  Roads,  where  she  remained  more  than  five  w^eeks.     Why  she  stayed 
so  long  does  not  appear,  but  she  afterwards  pursued  her  original  voy- 


>  [See  The  Rising  Sun,  2  C.  Rob.  104;  The  Hendric  and  Alide,  Hay.  &  M.  IOC; 
The  Maria,  Hay.  &  M.  247.] 
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age,  as  intended  by  the  Admiral,  to  England,  where  the  present  pro- 
ceedings have  been  instituted,  and  where  a  claim  has  been  given  in 
very  indistinct  terms,  by  a  gentleman  who  had  sustained  a  public 
American  character  in  this  country,  for  the  greater  part  of  the  cargo 
as  Chinese  property,  belonging  to  Honqua,  a  subject  of  the  Emperor 
of  China. 

In  the  course  of  the  proceeding,  the  claimant  has  offered  an  affida- 
vit made  by  a  person  in  this  town,  who  describes  himself  as  the  agent 
of  the  judge  of  the  Vice- Admiralty  Court  at  Madras,  and  stated  that 
he  had  received  a  letter  from  that  respectable  person.     The  letter 
itself  is  not  exhibited,  but  the  affidavit  stated,  that  it  informed  the 
person  who  received  it,  that,  after  a  detention  of  three  or  four  months 
in  Madras  Roads,  and  no  proceedings  instituted  on  the  part  of  the 
captor  to  bring  the  ship  and  cargo  to  adjudication,  a  claim  had  been 
given  there,  and  that  the  captor  had,  nevertheless,  carried  away  the 
ship  from  Madras  Roads,  and  brought  her  to  England.     It  is  not  ex- 
plained of  what  nature  this  detention  was,  or  how  imposed,  nor  for 
whom  the  claim  was  given  at  Madras.     It  appeared  to  me,  that  the 
present  claimant  could  have  no  right  to  produce  such  an  affidavit, 
because  the  only  legitimate  purpose  for  which  such  a  party  could 
give  it,  would  be  to  obtain  a  remitter  of  the  cause  to  that  jurisdiction 
which  had  been  improperly  declined  ;  and  this  purpose  could  not  be 
pretended  by  a  party,  who  in  the  same  breath  was  praying 
this  court  to  proceed  and  to  execute  •the  function  of  restor-  [  *482  ] 
ing  the  property.    Not  being  offered  for  that  purpose,  it  could 
only  be  offered  for  the  indirect  purpose  of  creating  a  prejudice  against 
the  captor,  which  was  to  affect  the  mind  of  the  court  in  the  question 
between  the  two  parties.    Such  an  indirect  purpose  this  court  could 
never  sanction,  feeling  it  to  be  its  proper  duty  to  decide  that  question 
upon  its  own  proper  merits,  and  that  the  learned  judge  must  consider 
the  prodoction  of  his  letter,  or  the  statement  of  its  contents,  in  order 
to  interfere  at  all  with  the  performance  of  that  duty,  to  be  an  unwar- 
rantable use  of  his  communication. 

Certainly,  if  I  understand  this  indistinct  statement  to  hold  out  any 
complaint  on  the  part  of  the  judge,  I  need  not  say  that  any  complaint 
coming  directly  from  so  respectable  a  quarter,  addressed  in  the  proper 
form,  and  to  the  proper  resort,  would  be  considered  with  all  the 
Eittention  that  is  due  to  it.  This  court  is  extremely  disposed  to  hold 
it  as  generally  proper,  that  questions  of  capture,  arising  in  that  remote 
>art  of  the  world,  should  be  decided  there  in  the  courts  instituted 
or  that  purpose,  although  this  court,  possessing  an  universal  jurisdic- 
ion,  has  of  course  a  concurrent  jurisdiction  with  them  all.  At  the 
ame  time,  without  meaning  to  give  any  undue  encouragement  to 
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another  practice,  I  am  not  prepared  to  say,  that  circumstances 
not  possibly  occur,  in  which  the  contiguous  courts  may  not  be  the 
most  convenient  to  the  king's  cruisers  in  a  fair  legal  estimate  of  con- 
venience. Exigencies  of  the  public  service  may  call  upon  them  lo 
proceed  to  Europe ;  the  nature  of  the  cargoes  taken  may  render  tbeni 
unfit  for  the  Indian  market  in  case  of  necessary  conversion  pending 
suit;  the  property  may  appear  to  belong  to  parties  who  are  raorcin 

the  vicinity  of  the  European  Court  of  Prize,  and  can  com- 
[  *  483  ]  municate  *  with  it  much  more  promptly.     These,  and  otkei 

circumstances,  niay  influence  a  just  and  cautious  discretiofl. 
Nor  am  I  prepared  to  say,  that  if  a  king's  cruiser  has  upon  jastifiabk 
reasons  directed  his  prize  to  proceed  to  England,  the  mere  comii^ 
into  roads,  in  trt/iere,  will  induce  a  legal  obligation  to  proceed  toa^B- 
dication  in  the  court  that  has  the  local  jurisdiction.  Ships  mast, in 
so  long  a  voyage,  touch  at  some  intermediate  places  for  pnrp«es 
of  necessary  refreshment.  It  is,  and  must  be,  so  done  by  all  ships, 
and  it  is  not  the  mere  going  in  in  transitu  for  such  an  occasioD,iiat 
will  make  it  at  all  unlawful  for  the  vessel  to  proceed  upon  the  origiial 
destination,  if  otherwise  proper.  I  do  not  apply  these  principlesto 
the  present  case,  because  the  facts,  as  stated,  do  not  at  all  enable  mc 
to  do  so ;  but  I  think  it  not  inexpedient  to  intimate  so  much  of  tie 
dispositions  of  this  court,  and  likewise  of  its  legal  opinions  npon 
these  subjects. 

I  proceed  to  the  matter  of  the  present  case.  I  have  already  observed 
that  the  captain,  and  the  person  called  the  supercargo,  were  villi' 
drawn  at  Macao,  very  improperly,  without  doubt,  but  in  a  waytbt 
can  gitie  neither  of  these  parties  a  right  to  complain,  being  a  joint  art, 
done  by  the  consent  of  the  one,  at  the  solicitation  of  the  other.  Tie 
only  parties  who  have  a  right  to  complain  are  the  court  on  tbeone 
side,  and  the  asserted  proprietor  on  the  other,  who  are  robbed  of  ^ 
proper  evidence  on  which  the  case  ought  to  be  considered,  ft 
effect  of  this  mismanagement  is,  that,  in  truth,  only  one  real  witoess 
is  produced  —  the  mate ;  the  other,  a  negro  cook,  picked  up  justbrfoR 
the  sailing,  being  quite  ignorant  of  the  whole  business.  In  thcdep 
sition  of  the  witness,  it  appears,  that  "the  last  voyage  of  the  ah? 

commenced  at  Boston,  in  North  America,  and  was  to  ta** 
[  *484  ]  ended  on  the  return  *  of  the  said  ship  to  Boston,  after  haring 

gone  to  the  South  Seas,  and  Canton  in  China ;  and  dan«! 
the  said  voyage,  before  she  was  taken,  (she,  after  leaving  Bostoo^ 
where  she  took  on  board  a  cargo  consisting  of  iron  axes,  hatche|^ 
axe-handles,  hatchet-handles,  chisels,  files,  ivory  knives,  razors,  sc^ 
sors,  and  looking-glasses,  for  trade  with  the  Indians,)  sailed  therewith, 
first  of  all,  to   Otaheite,  for  provisions  (the  people  on  board  bcifif 
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sick,)  but  was  bound  to  the  Fergus  Islands,  in  the  South  Seas,  and 
from  Otaheite  she  sailed  to  the  Marquesas  Islands,  in  consequence  of 
getting  information  that  sandal-wood  was  to  be  had  there ;  but  the 
captain  not  thinking  the  sandal-wood  was  good  there,  the  said  ship 
left  the  said  islands,  and  sailed  to  Huwiana,  one  of  the  Society 
Islands,  where  they  took  in  water  and  fresh  provisions,  and  bartered 
a  few  looking-glasses  and  other  articles  for  the  same,  and  then  sailed 
to  Tocaroba,  one  of  the  Fergus  Islands,  where  part  of  the  aforesaid 
cargo  was  bartered  for  about  forty  tons  of  sandal-wood,  and  then  the 
said  ship  proceeded  to  the  Marquesas  Islands  again,  where  a  further 
part  of  the  cargo  was  bartered  for  sandal-wood,  which  was  found  to 
be  better  than  at  first  was  supposed ;  and  the  said  ship  having  then 
completed,  her  cargo  of  sandal-wood,  she  then  proceeded  therewith, 
and  with  the  remainder  of  the  outward  cargo,  where  the  whole  of 
the  cargo  of  sandal-wood  was  sold  and  delivered ;  but  the  remainder 
of  the  outward  cargo,  consisting  of  iron,  was  left  on  board  for  another 
voyage  to  the  Marquesas,  to  which  she  accordingly  sailed  from  Can- 
ton, having  taken  nothing  but  provisions  at  the  last  mentioned  place ; 
and,  on  the  said  ship's  arrival  at  the  Marquesas  Islands,  the  remainder 
of  the  said  outward  cargo  of  iron,  (except  about  fifteen 
•tons,  and  about  eighteen  hun4fed  weight  of  steel,)  was  [*485] 
there  bartered  for  another  cargo  of  sandal-wood,  with  which 
the  ship  sailed  to  Canton,  and  then  sold  and  delivered  the  s^d  cargo 
of  sandal-wood,  and  the  remainder  of  the  said  outward  cargo,  except 
the  eighteen  hundred  weight  of  steel ;  that  it  was  in  the  month  of 
February,  1813,  when  the  said  ship  arrived  at  Canton  the  second 
time,  and  the  said  ship  was  then  about  to  take  on  board  a  cargo  of 
tea  for  Boston ;  but,  just  at  the  time  when  the  supercargo  had  pur- 
chased one  choap  load  of  teas,  and  two  boxes  of  Nankeens,  informa- 
tion was  received  of  the  war  having  broken  out  between  Great  Bri- 
tain and  Amei[ica,  and  thereupon  the  supercargo  desisted  from  making 
any  further  purchases,  and  the  teas  which  he  had  then  already  bought 
were  lodged  in  the  merchants'  warehouses  at  Canton,  and  the  ship 
was  stripped  and  laid  up,  and  so  continued  till  the  first  day  of  March, 
1814,  when  she  began  to  take  in  the  cargo  which  she  had  on  board 
at  the  time  when  she  was  seized  and  taken,  consisting  of  teas,  alum, 
and  Nankeens,  (the  eighteen  hundred  weight  of  steel  remaining  on 
board  the  ship,  and  being  also  on  board  at  the  time  of  capture,)  and 
she  sailed  from  Canton,  which  was  her  last  clearing  port,  on  the  17th 
of  the  said  month  of  March,  1814,  and  was  captured  on  the  18th," 
the  very  day  after  she  quitted  Canton.  The  whole  of  the  cargo,  he 
says,  except  the  steel,  was  put  on  board  at  Canton,  between  the  1st 
and  the  16th  day  of  March,  1814.     Being  called  upon  to  answer  as 
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to  the  shipment  of  the  property  now  in  question,  he  says,  that*  it 
was,  as  he  understood,"  that  is  the  guarded  manner  in  which  ^e  ex- 
presses himself,  "  shipped  on  board  the  vessel  by  one  Boih 
[  *486  ]  qua,  a  Chinese  merchant,  and  *  a  native  of  China,  living  a: 
Canton,  but  whom  he  never  saw,  for  his  own  account, 
and  to  be  delivered  in  America."  Now  if  Honqua  was  really  the  lada 
of  these  goods,  it  is  a  little  extraordinary  that  he  shonld  never  hart 
been  seen  by  this  witness,  the  mate  of  the  vessel,  who  is  the  penon 
commonly  employed  in  managing  the  shipment  of  the  cargo.  When 
asked  as  to  the  property,  he  is  unable  to  answer:  he  says  thii, 
"whose  real  property  that  part  of  the  said  cargo  w^as  and  is,  or  to 
whom  the  same  was  and  is  consigned,  or  for  whose  real  account,  ifek, 
and  benefit,  the  said  goods  were  to  have  been  delivered  iij  Amence, 
he  cannot  answer."  This  ignorance  of  the  mate,  together  with  the 
defect  of  papers,  renders  it  a  case  standing  in  need  of  further  proof, 
if  the  parties  are  entitled  to  give  it.  But  a  fact  appears  that  rendeis 
this  questionable,  and  that  is,  a  spoliation  of  papers  committed  bj 
the  master,  the  agent  of  Honqua,  and  admitted  so  to  be  by  the  coo* 
fession  of  fact  spoken  to  by  this  witness. 

It  is  certain,  that,  by  the  law  of  every  maritime  court  of  Eorc^ 
spoliation  of  papers  not  only  excludes  further  proof,  but  does^pertij 
infer  condemnation,  founding  a  presumption, y'l^m  ^^  £?ejtere,  thit  it 
was  done  for  the  purpose  of  fraudulently  suppressing  evidence,  wUcL 
if  produced,  would  lead  to  the  same  result ;  and  this  surely  not  witl- 
out  reason,  although  the  lenity  of  our  code  has  not  adopted  the  nik 
in  its  full  rigor,  but  has  modified  it  to  this  extent,  that,  if  all  otkr 
circumstances  are  clear,  this  circumstance  alone  shall  not  be  damiii* 
tory,  particularly  if  the  act  was  done  by  a  person  who  has   interest 
of  his  own  that  might  be  benefited  by  the  commission  of  this  iajii* 
rious  act.     But  though  it  does  not  found  an  absolute  presumptioi 
juris  et  dejure,  it  only  stops  short  of  that,  for  it   certaialy 
[*487]  *  generates  a  most  unfavorable  presumption.     A  case  that 
escapes  with  such  a  brand  upon  it,  is  only  saved  so  as  by  fire- 
There  must  be  that  overwhelming  proof  arising  from  the   ooBcm- 
rence  of  every  other  circumstance  in  its  favor  that  forces   a  con^ 
tion  of  its  truth,  in  spite  of  the  powerful  impression  which   soch  an 
act  makes  to  its  entire  reprobation.     It  is  the  less  necessary  to  examiae 
this  minutely,  because  the  court  has  admitted  the  introd action  d 
proof  not  professedly  and  formally  in  that  character  of  farther  proo^ 
but  manifestly  so  to  be  considered  in  substance  and  effect,  consistiif 
of  affidavits  and  papers  that  do  not  appear  to  have  been   on  boaid 
this  vessel.     The  question  remains,  whether,  with  the  advantage  of 
all  the  evidence  that  has  been  admitted,  it  answers  the  description  of 
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a  case  in  which  an  unfortunate  act  of  spoliation  occurs,  but  which, 
in  all  other  respects,  wears  the  aspect  of  perfect  sincerity  and  truth. 
In  considering  that  question,  it  may  be  proper  to  consider  the  conduct 
of  the  parties,  for  conduct  is  a  good  expositor  of  facts.  If  the  par- 
ties act  in  a  way  consistent  with  their  statement,  it  greatly  confirms 
the  statement ;  if,  on  the  other  hand,  they  conduct  themselves  in  a 
•way  that  appears  utterly  irreconcilable  with  it,  then  it  is  not  too  much 
to  say,  that  the  credibility  of  the  statement  is  deeply  affected  by  the 
contradiction  of  the  facts. 

The  captain  of  this  ship,  as  far  as  appears,  was  employed  as  a 
mere  navigator ;  for  a  supercargo  was  sent  from  America  on  the  out- 
ward voyage,  who  was  intrusted  with  the  management  of  the  con- 
cern.    The  ship  was  laid  up  for  montlis  at  Canton,  the  return  voyage 
being  defeated.     How  this  man,  the  captain,  was  introduced  to  Hon- 
qua,  how  he  negotiated  with  him,  or  how  he  was  authorized 
by  his  owners  so  to  do,  non  *  constat.     No  instructions,  no  [  *  488  ] 
charter-party,  no  correspondence,  is  produced.    But,  somehow 
or  other,  he  is  intrusted  with  the  conveyance  of  this  valuable  cargo 
to  America  on  Chinese  account.     The  ship  is  captured  immediately 
on  quitting  the  harbor,  and  he  is  taken  in  the  fact  of  destroying  the 
papers.    He  is  brought  back  with  this  property  so  captured,  and  with 
the  consciousness  of  having  exposed  it  to  particular  peril  by  this  act 
of  Inadvertency.     What  would  a  man  of  common  discretion  and 
common  honesty  have  done  in  such  a  case?     Most  certainly  he 
-would  have  resorted  to  the  Chinese  merchant,  acquainted  him  with 
all  that  happened,  offered  his  services  for  the  preservation  of  the  pro- 
perty, requested  fresh  evidences,  and  accompanied  the  ship  to  Macao, 
-where  he  swears  he  understood  she  was  to  go  for  adjudication.     No 
man  of  common  honesty  cDuld  have  stopped  short  of  this.     Does  he 
do  so  ?     Qaite  the  contrary  ;  for  he  swears  positively  that  he  never 
-went  back  to  Canton.     Did  he  correspond  with  his  owner?     It  is 
impossible  that  he  should  have  so  done ;  because,  sending  in  this 
farther  proof,  he  must  have  sent  in  this  correspondence,  if  it  ever 
existed.     He  makes  not  the  most  distant  reference  to  it,  or  to  any 
one  transaction  with  his  owner ;  but  he  turns  his  back  entirely  upon 
poor  Honqua  and  his  interest,  and  flies  away  to  America  by  the  very 
first  ship,  and,  as  it  happens,  by  the  very  ship  that  carries  Honqua's 
letter,  unknown  to  him,  and  proving  Honqua  to  be  entirely  unap- 
prized  of  the  capture.     Is  this  possible,  consistent  with  the  fact  that 
be  knew  Honqua  to  be  the  sole  owner  of  this  valuable  property,  and 
that  the  American  merchants  had  nothing  to  do  with  it  ?     The  man 
girho,  with  such  knowledge,  acts  in  such  a  manner,  renounces  all 
aretensions  to  common  integrity.      His  conduct  can   be 
*  accounted  for  only  on  the  supposition  that  he  perfectly  [  *  489  ] 
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well  knew  the  contrary.  Taking  it  in  either  way,  I  feel  I  do  not 
carry  it  too  far  in  withholding  credit  from  this  person,  looking  atiriiat 
he  says  and  what  he  does. 

Of  the  supercargo  we  know  nothing ;  he  is  withdraw^n  from  all 
view.  What  became  of  him  ;  whether  he  remained  in  China,  or,  as 
is  more  probable,  returned  along  with  the  captain  to  his  own  coon- 
try,  non  constat.  If  the  latter,  it  is  very  extraordinary  that  there  U 
no  affidavit  from  him;  for  though  he  is  held  out  as  a  person  wh 
had  nothing  to  do  with  Honqua's  property,  yet  one  would  natonUj 
expect  that,  mixed  up  as  he  is  with  the  foundations  of  this  business, 
his  own  sense  of  justice,  and  the  requests  of  his  employers,  who  are 
described  as  the  agents  of  Honqua,  would  have  extracted  an  affida- 
vit from  him,  explanatory  of  th%  circumstances,  as  far  as  he  knew  them. 
But  no  affidavit  of  his  is  produced.  However,  there  must  have  bai 
some  correspondence  with  the  owners  of  the  ship  in  America;  and. 
if  such  correspondence  were  producible,  it  must  have  been  produced 
They  could  not  but  be  sensible  that  the  case  must  labor  under  tke 
heaviest  suspicions.  Here  is  a  ship  which  goes  with  a  valuable 
cargo  on  a  trading  voyage  of  very  protracted  length,  and  with  maoy 
conversions  of  the  property  in  the  course  of  many  adventures ;  will 
the  fruits  of  these  she  goes  into  Canton,  with  the  intention  of  cany- 
ing  back  the  funds  so  acquired  to  America,  vested  in  a  valuable 
cargo,  the  loading  of  which  was  begun,  but  afterwards  discontinuoL 
on  account  of  the  news  of  war.     The  parties  must  have  been  awaie 

that  it  was  extremely  obvious  to  suspicion  in  such  a  case; 
[  *490  ]  that  artificial  modes  would  be  resorted  to  *  to   effect  the 

purpose ;  that  the  name  of  a  Chinese  would  be  borrowed  c? 
assumed,  for  the  protection  of  the  return  property ;  that,  to  repel  tbis 
presumption,  it  ought  to  be  documented  in  every  part  of  it  in  th? 
fullest  manner ;  and  that,  even  without  taking  into  account  the  spo- 
liation of  papers,  no  proof  that  could  be  produced  could  be  deemed 
superfluous  of  further  proof  admitted.     But  no  correspondence  15 
produced,  nor  any  thing  in  the  deposition  of  the  witness  or  the  affi- 
davit of  the  master  that  is  at  all  satisfactory.     All  that  is  produced 
is  a  duplicate  of  the  bill  of  lading,  signed  by  Rogers,  the  master, 
whose  title  to  credit  is  very  infirm  ;  and  two  instruments,  parporti&g 
to  be  signed  by  Honqua,  one  an  invoice,  declaring  it  to  be  for  lus 
account  and  risk,  the  other  a  very  short  and  meagre  letter,  containiog 
a  very  slight  reference  to  this  shipment.     This  letter  purports  to  be 
addressed  to  Messrs.  James  &  J,  H.  Perkins,  and  is  in  these  terms :  — 
"  I  have  now  the  honor  to  hand  you  invoice  and  bill  of  lading  of  a 
trifling  shipment  made  by  this  vessel,  on  my  account,  amounting  to 
2,447 j*^,  which  you  will  please  to  receive  and  dispose  of  as  you  may 
think  advisable.     I  must  beg  the  favor  of  your  having  the  teas  pax^ 
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ticularly  examined  before  sold,  as  they  are  a  parcel  sent  from  the 
country  on  my  own  account,  and  are  much  superior  to  those  gene- 
rally sent  to  the  United  States,  and  well  calculated  for  family  use. 
I  also  inclose  you  invoices  and  bills  of  lading  of  my  shipments,  per 
Hunter  and  America,  the  former  amounting  to  40,101i^^,  and  the 
latter  to  22,110,^.  The  Hunter  sailed  about  a  week  since,  and  will, 
I  hope,  be  with  you  in  due  tirne.  It  is  possible  The  America  will  go 
to  New  York,  in  which  case  you  will  consign  the  property 
•  by  her  to  our  mutual  friends,  Messrs.  Le  Roy,  Bayard  &  [  *  491  ] 
M'Evers.  Should  either  of  the  vessels,  in  which  I  have 
shipped  property,  be  unfortunately  taken,  I  wish  you,  as  my  attor- 
neys, to  claim  in  my  behalf;  and,  if  proof  should  be  required,  it  can 
be  forwarded  hereafter.  I  am  gentlemen,  respectfully,  your  humble 
servant,  Honqua."  It  is  quite  impossible  that  this  can  be  the  only 
letter  from  Honqua,  if  it  really  comes  from  him.  But  of  that  there 
is  no  evidence  but  the  similitude  of  handwriting,  as  attested  by  a 
person  in  America  who  professes  iq  know  his  hand,  and  the  Messrs. 
Perkins,  the  American  consignees ;  and  these  documents,  with  a  dis- 
claimer on  their  part  of  their  property,  and  an  expression  of  their 
belief  that  it  belongs  to  Honqua,  is  the  whole  evidence  upon  which 
the  court  is  expected  to  decree  a  restitution. 

Such  is  the  general  description  of  this  case.     If  we  descend  to  the 
particular  circumstances  of  it,  every  step  confirms  the  suspicion. 
The  mate,  who  ought  to  have  been  thoroughly  acquainted  with  all 
the  circumstances,  evidently  betrays  his  own  suspicions.     He  never 
could  have  deposed  in  the  manner  he  has  done,  if  he  had  not  a  sin- 
cere belief  that  the  account  given  him  was  insincere  and  faithless. 
Is  it  a  possible  thing  that  he,  the  mate,  should  never  have  seen  Hon- 
qua, the  shipper  of  this  valuable  cargo  ?     That  foul  circumstance, 
the  spoliation  of  papers,  is  admitted,  and  an  explanation  is  attempted 
that  adds  to  the  apparent  faithlessness  of  the  transaction.      The 
account  given  is  explanatory,  but  not  true.     What  Captain  Rogers 
states  in  his  affidavit  is  this :  — "  That,  on  the  approach  of  The 
Doris,  he  committed  to  the  flames  all  the  letters,  papers, 
&c.,  of  every  description,  on  board  •the  ship  Hunter,  from  [  *492  ] 
an  apprehension  that  the  said  papers  might  contain  infor- 
mation of  the  intended  departure  or  arrival  of  other  American  ves- 
sels, and  that  such  vessels  'might,  in  consequence,  be  more  exposed 
to  capture,  should  the  said  papers  fall  into  the  hands  of  the  captors  ; 
and  that,  amongst  those  papers,  he,  in  the  confusion  attending  his 
capture,  inadvertently  consumed  the  letters  and  papers  of  Honqua, 
relative  to  the  aforesaid  shipment."     It  is  very  improbable  that  this 
man  should  have  thus  destroyed  the  papers  that  were  necessary  for 
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the  protection  of  the  neutral  property  intrusted  to  his  care.  Bnltbe 
destruction  of  papers  spoken  to  by  the  witness  is  of  a  different  loiA 
He  says  that,  "  when  the  commander  of  The  Doris  frigate  came  oo 
board  the  prize,  after  the  capture,  he  charged  Captain  Rogers,  th 
master,  with  having  thrown  some  papers  overboard,  after  the  cokn 
of  the  said  prize  were  hauled  down,  and  said  that  he  had  seen 
through  a  glass,  -throw  such  papers  overboard;  and  that 
Rogers,  in  reply  thereto,  admitted  that  he  had  so  done,  and  said  thit 
the  papers  which  he  had  so  thrown  overboard  were  invoices  of  the 
cargo,  and  some  letters  to  merchants  in  America."  This  accoiuit 
leaves  it  sjbill  open  to  the  unrepelled  presumption,  that  the  papers 
which  were  thus  destroyed  must  be  the  papers  relating  to  the  cap 
on  board  this  ship.  I  had  expected  that  it  would  have  been  a^ 
counted  for,  how  the  claim  comes  to  be  given  in  so  imperfedi 
manner.  It  evidently  comes  from  America ;  and  how  it  happens  tkit 
those  who  have  directed  the  whole  of  this  cargo  to  be  claimed  should 
not  know  what  it  consisted  of,  is  an  obscure  circumstance.  Feddss 
swears  that  it  arrived  in  the  ship  that  brought  the  doco- 
[  *  493  ]  ments  *  to  America  in  October.  The  claim  is  not  given  tiJ 
the  21st  of  December,  near  four  months  afterwards,  and  yel 
it  is  then  claimed  in  this  indistinct  manner.  When  not  only  tbe 
claim,  but  likewise  the  evidence,  comes  from  America,  much  is  added 
to  the  weight  of  objection  which  that  fact  creates ;  for  surely  it  is  an 
objection  of  the  weightiest  kind  that  they  come  frona  the  enemy,iif«> 
the  suspected  proprietors,  or  their  agents,  and  do  so  in  direct  oonta- 
diction  to  the  intimation  of  the  alleged  Chinese  proprietor,  that  lie 
should  forward  the  proofs  himself. 

I  observe  that  the  cargo  was  not  put  on  board  till  within  a  fofV 
night  of  sailing,  probably  because  the  arrangements  were  not  cob- 
pleted  before  that  time,  and  a  communication  to  Europe  previooalT 
made,  that,  if  the  cargo  was  taken,  it  should  be  claimed,  batthep>^ 
ticulars  not  yet  sufficiently  adjusted. 

Upon  the  whole  of  this  case,  I  am  clear  that  restitution  canaflk 
pass.  Is  it  a  fit  thing  that,  after  the  admission  of  the  further  p^ 
proposed,  after  the  spoliation  of  the  papers  so  admitted  and  so  iasoit 
ciently  accounted  for,  I  should,  in  a  case  so  conducted  by  all  parties 
as  to  defy  any  probability  of  truth,  exercise  still  more  the  patience  o( 
the  court  by  indulging  the  parties  with  the  opportunity  of  introdac- 
ing  still  further  proof  ?  In  my  opinion,  it  is  not  The  conclusion  I 
draw  from  this  evidence  is,  that  the  property  is  not  Chinese;  bnti{ 
notwithstanding  these  revolting  improbabilities,  it  really  is  so,  the 
sufferer  must  blame  those  he  has  employed  in  the  conduct  of  tte 
transaction,  and  who  have  thrown  that  discredit  upon  them  by  vhiA 
his  interests  are  liable  to  be  legally  affected. 
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APPENDIX  A-  • 

Whereas  the  island  of  Heligoland  surrendered  to  his  Majesty^s  forces,  and 
18  now  in  his  Majesty's  possession ;  his  Majesty  is  pleased,  by  and  with  the 
advice  of  his  pri?y  council,  to  order,  and  it  is  hereby  ordered,  that  the  trade  to 
and  from  Heligoland  shall  be  confined  to  British  ships,  navigated  according  to 
law,  except  in  cases  where  his  Majesty  may  be  pleased  by  his  special  license 
otherwise  to  permit. 

And,  for  the  more  efiectually  preventing  any  foreign  vessel  carrying  on  any 
trade  to  or  from  the  said  island,  contrary  to  his  Majesty's  will  and  pleasure,  as 
hy  this  order  expressed  ;  his  Majesty  is  further  pleased,  by  and  with  the  advice 
of  his  privy  council,  to  order,  and  it  is  hereby  ordered,  that  no  foreign  vessel, 
except  as  before  excepted,  shall  enter  into  the  port,  harbor,  or  road,  lying  be- 
tween the  island  of  Heligoland  and  Sandy  Island,  and  the  shoals  of  the  said 
islands  respectively,  and  commonly  called  or  known  by  the  names  of  the  North 
Haven  and  the  South  Haven,  under  any  pretence  whatever:   and  that  no 
goods,  wares,  or  merchandise  whatsoever,  shall  be  in  any  manner  put  on  shore 
in  any  part  of  the  said  island  of  Heligoland,  from  any  such  foreign  vessel,  or 
carried  from  the  shore  of  such  island  to  any  such  foreign  vessel,  or  in  any 
manner  transshipped  from  any  such  foreign  vessel  into  any  vessel  lying  in  the 
said  harbor,  port,  or  road,  or  from  any  vessel  lying  in  the  said  harbor,  port,  or 
road,  into  any  such  foreign  vessel. 

And  the  right  honorable  the  Lords  Commissioners  of  his  Majesty^s  Treasury, 
and  the  Lords  Commissioners  of  the  Admiralty,  are  to  give  the  necessary 
directions  herein  as  to  them  may  respectively  appertain. 

Stsfh.  Cottrell. 
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'Whsbeas  his  Majesty,  by  his  order  in  council  of  the  11th  November,  1807, 
^as  pleased,  for  the  reasons  assigned  therein,  to  order,  that  '^all  the  ports  and 
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places  of  France  and  other  allies,  or  of  any  other  country  at  war  with  his  Ma* 
jesty,  and  all  other  ports  or  places  in  Europe  from  which,  although  i»t  at 
war  with  his  Majesty,  the  British  flag  is  excluded,  and  all  ports  or  ^ces 
in  the  colonies  belonging  to  his  Majesty ^s  enemies,  should  from  thencefoitii^ 
subject  to  the  same  restrictions,  in  point  of  trade  and  navigation,  as  if  the  same 
were  actually  blockaded  in  the  most  strict  and  rigorous  manner  ; "  and  also  to 
prohibit  "all  trade  in  articles  which  are  the  produce  or  manufacture  of  the  said 
countries  or  colonies.     And  whereas  his  Majesty  having  been  neverthelea 
desirous  not  to  subject  those  countries  which  were  in  alliance  or  in  amity  viik 
bis  Majesty,  to  any  greater  inconvenience  than  was  absolutely  inseparable  firaB 
carrying  into  effect  his  Majesty's  just  determination  to  counteract  the  desi|;9f 
of  his  enemies,  did  make  certain  exceptions  and  modifications  expressed  in  tbe 
said  order  of  the  11th  November,  and  in  certain  subsequent  orders  of  the  25d 
^f  November,  declaratory  of  the  aforesaid  order  of  the  11th  of  November,  and 
of  the  18th  of  December,  1807,  and  the  30th  of  March,  1808. 

And  whereas,  in  consequence  of  divers  events  which  have  taken  place  since 
the  date  of  the  first  mentioned  order,  affecting  the  relation  between  Great  Bri- 
tain and  the  territories  of  other  powers,  it  is  expedient  that  sundry  parts  and 
provisions  of  the  said  orders  should  be  altered  or  revoked  :  — 

His  Majesty  is  therefore  pleased,  by  and  with  the  advice  of  his  privy  eoaii- 
cil,  to  revoke  and  annul  the  said  several  orders,  except  as  hereinafter  expressed ; 
and  so  much  of  the  said  several  orders,  except  as  aforesaid,  is  hereby  leTolEed 
accordingly. 

And  his  Majesty  is  pleased,  by  and  with  the  advice  of  his  privy  coundl,  ^ 
order,  and  it  is  hereby  ordered,  that  all  the  pojrts  and  places  as  far  north  as  tbe 
river  Ems  inclusively,  under  the  government  styling  itself  the  Ejngdom  of 
Holland,  and  all  ports  and  places  under  the  government  of  Prance,  togenkr 
with  the  colonies,  plantations,  and  settlements  in  the  possession  of  thoae  gor- 
ernments  respectively ;  and  all  ports  and  places  in  the  northern  parts  of  Italy, 
to  be  reckoned  from  the  ports  of  Orbitello  and  Pesaro  inclusively,  shall  coi- 
tinue  and  be  subject  to  the  same  restrictions  in  point  of  trade  t&i 
[  •  496  ]  navigation,  without  any  exception,  •as  if  the  same  were  actually  block- 
aded by  his  Majesty's  naval  forces  in  the  most  strict  and  rigonw 
manner ;  and  that  every  vessel  trading  from  and  to  the  said  countries  or  colo- 
nies, plantations,  or  settlements,  together  with  all  goods  and  merchandise  ca 
board,  shall  be  condemned  as  prize  to  the  captors. 

And  his  Majesty  is  further  pleased  to  order,  and  it  is  hereby  ordered,  tbai 
this  order  shall  have  effect  from  the  day  of  the  date  thereof,  with  respect  to 
any  ship,  together  with  its  cargo,  which  may  be  captured  subsequent  to  sucb 
day,  on  any  voyage  which  is,  and  shall  be,  rendered  legal  by  this  order, 
although  such  voyage  at  the  time  of  the  commencement  of  the  same  was  na- 
lawful,  and  prohibited  under  the  said  former  orders ;  and  such  ships,  upon  be- 
ing brought  in,  shall  be  released  accordingly ;  and  with  respect  to  all  ships, 
together  with  their  cargoes,  which  may  be  captured  in  any  voyage  which  vss 
permitted  under  the  exceptions  of  the  orders  above  mentioned,  but  which  is 
not  permitted  according  to  the  provisions  of  this  order,  his  Majesty  is  pleased 
to  order,  and  it  is  hereby  ordered,  that  such  ships  and  their  cargoes  shall  cot 
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be  liable  to  condemDationy  unless  they  shall  have  received  actual  notice  of 
the  present  order  before  such  capture  ;  or,  in  default  of  such  notice,  until  after 
the  expiration  of  the  like  intervals  from  the  date  of  this  order,  as  were  alloNved 
for  constructive  notice  in  the  orders  of  the  25th  of  November,  1807,  and  the 
18th  of  May,  1808,  at  the  several  places  and  latitudes  therein  specified. 

And  the  right  honorable  the  lords  commissioners  of  his  Majesty's  treasury, 
his  Majesty's  principal  secretaries  of  state,  the  Lords  Commissioners  of  the 
Admiralty,  and  the  judge  of  the  High  Court  of  Admiralty,  and  judges  of  the 
Courts  of  Vice- Admiralty,  are  to  give  the  necessary  directions  herein  as  to  them 
may  respectively  appertain.  Steph.  Cotteell. 
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Traite  de  Paix  entre  Sa  Majeste  le  Roi  de  Suede  d'une  part,  et  Sa  Majesty  le 
RoL  du  Royaume  Uni  de  la  Grande  Bertagne  et  de  Tlrelande  de  I'autre, 
faite  et  conclu  k  Orebro  le  18  Juillet,  1812,  et  y  ratifie  le  17  Aout  et  k 
Carlton  House,  le  4  du  memo  mois. 

Nous,  Charles  par  la  Grace  de  Dieu  Roi  de  Sudde,  des  Goths  et  desVandales, 
^.,  <S£c.,  d^.,  Heritier  de  Norvege,  Due  de  Schlesvig  Hollstein,  de 
Stormarie  et  de  Ditmarsen,  Comte  *  d'Oldenbourg  et  de  Delmen-  [  *  497  ] 
horst,  (Sec.,  &c.,  savoir  faisons :  Qu'ayant  rencontr^  chez  Son 
Attesse  Royale  le  Prince  Regent,  au  nom  et  de  la  part  de  Sa  Majeste  le  Roi 
du  Royaume  Uni  de  la  Grande  Bretagne  et  de  Tlrlande,  une  inclination  reci- 
proque  de  mettre  fin  k  la  guerre  survenue  entre  notre  Royaume  et  el  Royaume 
Uni  de  la  Grande  Bretagne  et  de  Tlrlande,  ainsi  que  d'entrer  en  n^gociation 
pour  la  conclusion  d'un  Traits  de  Paix  et  d'Amitie  entre  les  deux  Etats ; 
et  qu'ayant  nomine  pour  cette  efiet  nos  am^s  et  f<Saux,  le  Sieur  Laurent  Baron 
d'Engestrom,  un  des  Seigneurs  du  Royaume  de  Suede,  Ministre  d'Etat  et  des 
Afiaires  Etrangeres,  Chancelier  de  TUniversitie  de  Lund,  Chevalier  Com- 
mandeur  de  Nos  Ordres,  Chevalier  de  POrdre  Royal  de  Charles  XIII.,  Grand 
Aigle  de  la  Legion  d'Honneur  de  France,  et  le  Sieur  Gustavo  Baron  de  Wet- 
terstedt,  Notre  Chancelier  de  la  Cour,  Commandeur  de  Notre  I'Ordre  de  I'Etoile 
Polaire,  Un  des  dix-huit  de  TAcademie  Suedoise ;  tout  comme  Son  Altesse 
Royale,  le  Prince  Regent,  au  nom  et  de  la  part  de  Sa  Majesty  le  Roi  du 
Royaume  Uni  de  la  Grande  Bretagne  et  de  I'lrlande,  vient  d'y  autoriser  de 
Son  Cote,  le  Sieur  Edvard  Thornton,  Ecuyer ;  lesquels  ont  dresses,  conclu, 
signe,  et  acell^  a  Orebro  le  18  Juillet  de  la  present  Annee  un  Traite  de  Paix 
et  d'Amitie  portant  mot  pour  mot  ce  qui  suit. 

In  the  name  of  the  Most  Holy  and    Au  nom  de  la  Tres  Sainte  et  Indivisi- 
Undivided  Trinity.  ble  Trinite. 

His  Majesty  the  King  of  the  United        Sa  Majeste  le  Roi  du  Royaume 
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Kingdom  of  Great  Britain  and  Ire- 
land, and  his  Majesty  the  King  of 
Sweden,  being  equally  animated  with 
the  desire  of  reestablishing  the  an- 
cient relations  of  friendship  and  good 
understanding  between  the  two  crowns, 
and  between  their  respective  states, 
have  named  for  this  purpose  their 
plenipotentiaries;  that  is  to  say,  his 
Royal  Highness  the  Prince  Regent, 
in  the  name  and  on  the  behalf  of  his 
Majesty  the  King  of  the  United  King- 
dom of  Great  Britain  and  Ireland, 
Edward  Thornton,  Esquire;  and  his 

Majesty  the   King  of  Swe- 
[  ♦  498  ]  den,  Lawrence  •  Baron  d'- 

Engestrom,  one  of  the  nobles 
of  the  kingdom  of  Sweden,  minister 
of  state  and  of  foreign  affairs,  chan- 
cellor of  the  university  of  Lund, 
knight  and  commander  of  the  orders 
of  the  king,  knight  of  the  royal  order 
of  Charles  the  thirteenth,  grand  eagle 
of  the  legion  of  honor  of  France  ;  and 
Gustavus  Baron  de  Wetterstedt,  chan- 
cellor of  the  court,  commander  of  the 
order  of  the  Polar  Star,  one  of  the 
eighteen  members  of  the  Swedish 
academy :  the  which  plenipotentiaries, 
aAer  having  exchanged  their  full 
powers,  drawn  up  in  full  and  due 
form,  have  agreed  upon  the  following 
articles :  — 

Article  I. 
There  shall  be  between  their  Majes- 
ties the  King  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  the 
King  of  Sweden,  their  heirs  and  suc- 
cessors, and  between  their  subjects, 
kingdoms,  and  respective  states,  a 
firm,  true,  and  inviolable  peace,  and 
a  sincere  and  perfect  union  and  friend- 
ship, so  that  from  this  moment  every 
cause  of  misunderstanding  which  may 
have  existed  between  them  shall  be 
regarded  as  entirely  ceasing  and  done 
away. 


Uni  de  la  Grande  Bretagne   et  de 
I'Irlande,    et  sa  Majesty    le  Bof  de 
Suede,  egaleoient  animes   da  dcsir 
de   retablir    les    anciennes    relma 
d'amitie  et  de  bonne  correspoDdaoce 
entre    les    deux   couronnes   et  eatre 
leurs  etats  respecttfs,  ont  nomme  poc 
cet  eflfet  leurs  plenipotentiaries ;  c'est 
k  dire.  Son  Altesse  Royale  le  Pnoce 
Regent,  au  nom  et  de  la  partdea 
Majeste  le  Roi  du  Royaume  Cai  de 
la  Grande  Bretagne  et  de  rirlande,  k 
Sieur    Edouard   Thornton,    Ecoyer; 
et  sa  Majeste  le  Roie  de  Suede,  le 
Sieur  Laurent  Baron  d^£ngestrom,ia 
des  seigneurs  du  Royaume  de  Soede, 
ministre  d'etat  et  des   afiaires  etran- 
gdres,   chancel ier  de   runiversite  de 
Lund,  chevalier  et  commandeur  des 
ordres   du  Roi,  chevalier   de  Vorin 
royal  de  Charles  treize,  Grand-Aigfe 
de  la  legion  d'honneur  de  France ;  etle 
Sieur  Gustave  Baron  de   WettersJed:, 
chancelier  de   la  cour,  commandeci 
de  I'ordre  de  I'Etoile  Polaire,  un  des 
dix    huit   de    T Academic    Suedoke; 
lesqucls  pl(^nipotentiaries  apres  avoii 
echang^s  leurs  pleinpouvoirs,  dresses 
en  pleine  et  diie  forme,  soat  conveoai 
des  articles  suivans  :  — 


Article  I. 
II  y  aura  entre  leurs  majestes,  k 
Roi  du  Royaume  Uni  de   la  Grviide 
Bretagne  et  de  PIrlande,  el  le  Hoi  de 
Suede,  leurs  heritiers  et  successears, 
et  entre   leurs   sujets,   royaumes,  et 
etats  respectifs,  une  ferme,  vraie,  et 
inviolable  paix,  et  une  sincere  et  par- 
faite  union  et  amiiie,  de  forte  que  ^ 
ce  moment  tout  sujet   de  mesintelli- 
gence,  qui  ait  pu  subsister  eDtr*  e'^^ 
fera  regarde  comme  enlierement 
sant  et  d^truit. 
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Article  II. 
The  relations  of  friendship  and  com- 
merce between  the  two  kingdoms  shall 
be  reestablished  upon  the  footing  on 
which  they* stood  on  the  1st  day  of 
January,  1791  ;  and  all  the  treaties 
and  conventions  subsisting  between 
the  two  countries  at  that  epoch  shall 
be  regarded  as  renewed  and  confirm- 
ed, and  they  are,  by  the  present  treaty, 
renewed  and  confirmed  accordingly. 

Article  HI. 
If  in  resentment  of  the  present  pacifi- 
cation, and  the  reestablishment  of  good 
understanding  between  the  two  coun- 
tries, any  power  whatsoever  shall  make 
war  upon  Sweden,  his  Majesty  the  King 
of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland  engages  to  take  mea- 
sures, in  concert  with  his  Majesty  the 
King  of  Sweden,  for  the  security  and 
independence  of  his  states. 

Article  IV. 
The  present  treaty  shall  be  ratified 
by  the  two  high  contracting  parties, 
and  the  ratifications  shall  be  exchanged 
within  six  weeks,  or  sooner,  if  possi- 
ble. 

In  faith  whereof,  we  the  undersigned, 
in  virtue  of  our  full  powers,  have 
signed  the  present  treaty ,  and  have 
fixed  thereto  the  seal  of  our  arms. 
Done  at  Orebro,  the  eighteenth  day 
of  the  month  of  July,  in  the  year 
of  our  Lord  one  thousand  eight 
hundred  and  twelve. 

The  Baron  d'Engestrom. 
(L.  S.) 
JSi>w.  Thornton. 
(L.  S.) 

G.  Baron  de  Wetterstedt. 
(L.  S.) 


Article  II. 
Les  relations  d^amitie  et  de  com- 
merce entre  les  deux  pays,  seront  re- 
tablies  sur  le  pied  ou  elles  etoient  au 
premier  our  de  Janvier,  1791 ;  et  tous 
les  traites  et  les  conventions 
subsistant  entte  *  les  deux  [  •  499  ] 
etats  k  cette  epoque,  seront 
regardes  comme  renouvelles  et  con- 
firmes,  et  sont  ainsi,  par  le  present 
traite,  renouvelles  et  confirmes. 

Article  III. 
Si  en  hain  de  la  pacification  pr6- 
sente,  et  du  retablissement  de  la  bonne 
correspondance  entre  les  deux  pays, 
quelque  puissance  que  ce  soit  fait  la 
guerre  si  la  Suede,  sa  Majeste  le  Roi 
du  Royaume  uni  de  la  Grande  Bre- 
tagne  et  d'Irlande,  s^engage  de  pren- 
dre des  mesures  de  concert  avec  sa 
majesty  le  Roi  de  Suede,  pour  la 
surete  et  pour  Find^pendance  de  ses 
^tats. 

Article  IV. 
De  present  traits  sera  ratifi6  par  les 
deux  hautes  parties  contractantes,  et 
les  ratifications  en  seront  ^chang^es 
en  six  semaines,  ou  plutot  si  faire  se 
peut. 

En  foi  de  quoi,  nous  soussign^s,  en 
vertu  de  nos  pleinpouvoirs,  avons, 
sign^  le  present  traite,  et  I'avons 
muni  du  cachet  de  nos  armes. 
Fait  k  Orebro,  le  dix-huitieme  jour 
du  mois  de  Juillet,  Pan  de  gra6e, 
mil  huit  cent  et  douze. 

Le  Baron  d^Engestrom. 
(L.  S.) 
Edw.  Thornton. 
(L.  S.) 

G.  Baron  de  Wetterstedt. 
(L.  S.) 


•A  ces  causes  nous  avons  voulus  ratifier,  approuver  et  accepter  ce  [  •  600  ] 
Traits  de  Paix  et  d^Amitie  avec  tous  ses  articles,  points  et  clauses, 
tels  qu'ils  sont  inserts  ici  mot  pour  mot,  comme  par  la  present  nous  le  ratifions. 
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approuvons  et  acceptODS,  de  la  maniere  la  plus  efficace  que  faire  se  pent,  roo- 
lons  et  promettons  de  tenir  et  de  remplir  sincerement,  fidelement  et  loyaieaeiit 
ce  que  contient  et  dicte  le  dit  Traits  de  Paix  et  d'Amiti^,  et  tous  ses  aitidei, 
points,  et  clauses.  En  foi  de  qutM  nous  avons  signe  la  presente  de  notre  pio- 
pre  main  et  y  avons  ait  attacher  notre  Grande  Sceau  Royal,  fait  a  notre  Qa- 
teau  d^Orebro  le  dix-septieme  jour  d'Aout,  Pan  de  grace  mil  huit  cent  dooze. 

Charles,  (Lr.  S.) 
Laubent  d^Exgestkox. 


Ratification  of  the  aforesaid  Treaty  of  Peace  hy  his  Royal  Highaeu  tk 
Prince  Regent  of  the  united  kingdom  of  Chreat  Britain  and  IreJaad^  k 
the  name  and  on  the  behalf  of  his  Majesty, 

George  the  Third,  by  the  grace  of  God,  of  the  united  kingdom  of  Gieei 
Britain  and  Ireland,  King,  Defender  of  the  Faith,  Duke  of  Brunswick  aod 
Lunenburg,  Arch-Treasurer  and  Prince-Elector  of  the  Holy  Boman  Empiie, 
&c.  To  all  and  singular  to  whom  these  presents  shall  come,  greetag: 
Whereas  a  treaty  of  peace,  union,  and  friendship,  between  his  Majesty  fA^ 
his  good  brother  the  king  of  Sweden,  was  concluded  and  signed  at  Orebro,  m. 
the  eighteenth  day  of  July,  one  thousand  eight  hundred  and  twelve,  by  the 
plenipotentiaries  of  his  Majesty  and  of  his  said  good  brother,  duly  and  respect- 
ively authorized  for  that  purpose,  which  treaty  is  word  for  word  as  follows:— 

{Inseratur,) 

m 

We,  having  seen  and  considered  the  treaty  aforesaid,  have,  in  the  name  vsA 
on  behalf  of  his  Majesty,  approved,  ratified,  and  confirmed  tjie  same  la  al 
and  every  one  of  its  articles  and  clauses,  as  we  do  by  these  presents  approfe. 
ratify,  accept,  and  confirm  it,  for  his  Majesty,  his  heirs,  and  successors,  engag- 
ing and  promising  upon  our  word,  that  we  will  sincerely  and  faithfully  per- 
form and  observe-  all  and  singular  the  things  which  are  contained  md 
[  *  501  ]  expressed  in  the  aforesaid  treaty ;  and  we  will  never  *  suffer  tbe 
same  to  be  violated  by  any  one,  or  transgressed  in  any  manner,  as 
far  as  it  lies  in  our  power.     For  the  greater  testimony  and  validity  of  all 
which,  we  have,  in  the  name  and  on  behalf  of  his  Majesty,  caused  the  gresi 
seal  of  Great  Britain  to  be  affixed  to  these  presents,  which  we  have  ngned 
with  our  hand.     Given  at  our  palace  at  Carlton  House,  the  fourth  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twelve,  anJ 
of  his  Majesty's  reign  the  fifty-second. 

In  the  name  and  on  the  behalf  of  his  Majesty, 

Georgb,  p.  JL 
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APPENDIX  (D.)  [•SCKJ] 

Note  to  the  case  of  The  Hope^  and  other s^  (jpoge  226.) 

The  principle  of  this  judgment  was  substantially  confirmed  by  the  decision 
of  the  Lords  of  Appeal,  in  the  case  of  The  Reward,  Hill,  master,  (9th  July, 
1814,)  which  was  an  appeal  from  the  sentence  of  the  Vice- Admiralty  Court 
at.  Halifax,  on  the  effect  of  the  certificates  or  passports  granted  by  Admiral 
Sawyer,  in  the  form  appearing  in  The  Hope. 

No  case  of  the  class  heard  in  the  High  Court  of  Admiralty  was  carried 
before  the  Liords  Commissioners  of  Appeal,  but  the  circumstances  of  The 
Reward,  Hill,  were  precisely  similar  to  those  in  The  Hope ;  and  the  Court  of 
Appeal  decided  that  the  terms  of  the  order  in  council,  dated  the  13th  of  Octo- 
ber, 1812,  were  applicable  to  the  certificates,  or  passports,  as  expressed  in  the 
letters  of  Mr.  Allen,  and  of  Admiral  Sawyer,  in  answer  thereto,  and  suffi- 
ciently established  the  validity  of  the  certificates,  or  passports,  that  had  been 
granted  according  to  the  terms  of  the  order  to  American  ships,  proceeding 
with  cargoes  of  grain  and  fiour  from  the  ports  of  the  United  States  to  Spain 
or  Portugal.  In  the  case  of  The  Charles,  Avery,  (12th  July,  1814,)  which 
was  an  appeal  from  the  Vice- Admiralty  Court  at  Barbadoes,  and  in  some 
other  cases,  certificates,  or  passports,  of  the  same  kind,  signed  by  Admiral 
Sawyer,  and  also  by  Don  Lewis  de  Onis,  his  most  Catholic  Majesty's  envoy 
extraordinary  and  minister  plenipotentiary  to  the  United  States,  had  been  used 
for  voyages  from  America  to  certain  Spanish  ports  in  the  West  Indies.  The 
Lords  of  Appeal  held  that  these  certificates,  or  passports,  not  being  within  the 
terms  of  the  order  in  council,  did  not  afford  protection  ;  and  their  lordships 
accordingly  affirmed  the  sentences  of  condemnation  passed  by  the  Vice-Admi- 
ralty courts  in  these  cases. 

In  the  cases  of  The  Venus  and  The  South  Carolina,  (25th  June,  1814,)  a 
similar  question  arose  on  the  effect  of  passports  and  certificates,  granted  by 
Mr.  Foster,  his  Majesty^s  envoy  extraordinary  and  minister  plenipo- 
tentiary, but  not  confirmed  by  an  •  order  in  council,  permitting  Ame-  [  •  503  ] 
rican  ships  to  sail  with  provisions,  from  ports  of  the  United  States  to 
the  island  of  St.  Bartholomew. 

On  the  part  of  the  claimant  it  was  contended,  that  although  persons  holding 
the  situation  which  Mr.  Foster  did,  had  not,  in  strictness,  any  authority  to  grant 
protection  to  vessels  or  cargoes  otherwise  subject  to  the  operation  of  hostilities 
and  the  laws  of  war,  yet  the  fact  that  he  had  exercised  that  authority  for  pur- 
poses that  must  be  presumed  to  be  agreeable  to  his  instructions,  and  beneficial 
to  the  interest  of  his  country,  would  establish  an  equitable  claim,  which  their 
lordships  were  bound  to  respect. 

In  support  of  the  sentence  of  condemnation  it  was  argued,  that  a  minister 
>len]potentiary  had  no  such  power,  as  was  indeed  admitted  ;  that  this  was  a 
>rinciple  of  general  law,  which  persons  taking  such  passports  were  bound  to 
mow  and  to  notice ;  that  the  claimants  h^d  made  no  inquiries  whether  Mr. 
Foster  was  furnished  with  any  special  power  to  grant  certificates  of  this  kind, 
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and  were  therefore  not  misled  by  false  information  upon  that  point ;  that  it 
belonged  to  the  crown  alone  to  grant  such  exemptions  from  the  lawsaf  inr, 
as  had  been  strongly  expressed  on  several  occasions,  (see  the  case  of  He 
Angelique,  3  Kob.  p.  7  of  Appendix)  ;  and  as  the  instruments  were  m  Aen- 
selves  invalid,  their  lordships  had  no  power  to  render  them  efiectiye. 

The  court  confirmed  the  sentences  of  condemnation  in  all  the  cases  iavkxk 
the  certificates,  or  passports,  granted  by  Mr.  Foster,  were  not  within  the  tezni 
of  the  order  in  council,  by  which  certain  descriptions  of  licenses  granted  bj 
him  had  been  confirmed. 
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but  not  without  just  cause  shown  if  the  agent  has  duly  registered  his 
power,  and  conducted  the  business  practically  to  a  considerable 

extent       .  * 479 

Agency  J  powers  of,  extending  to  bounty  as  well  as  to  prize  .        .        .        478 

AMen  Enemy  noAy  sue  for  wages  earned  on  a  voyage  to  this  country,  under 

the  protection  of  a  British  license   ....         234,  266,  803 
a  party  so  becoming  by  the  intervention  of  hostilities  is  not  at 
liberty  to  prosecute  an  appeal  in  the  courts  of  this  country    .        214 
Appendix,    A.  contains  order  in  council,  31st  May,  1809,  as  to  trade  with 

Heligoland.    B.  Order  in  council  26th  April,  1809,  as   to 
blockade  of  ports  from  which  the  British  flag  is  excluded. 
C.  Treaty  of  peace  between  Great  Britain  and  Sweden.    D. 
Note  to  the  case  of  Hope,  relative  to  the  power  of  granting  • 
passports  to  exempt  the  property  of  the  enemy  from  capture. 

B. 

Bail.    Sureties  not  discharged  from  responsibility  by  mere  lapse  of  time         .  1 
BaU  Bonds  are  given  to  the  court  to  abide  the  adjudication  of  all  events  im- 
pending before  the  court  at  the  time  the  bonds  were  executed  .  53 
but  the  sureties  are  not  responsible  to  the  extent  of  such  a  possi- 
ble contingence  as  that  of  a  subsequent  war        ....  54 

Barbeyrac  —  (cited) 117 

Blockade  J  imposed  by  the  orders  in  council,  nature  of 133 

operates  to  the  exclusion  of  British  as  well  as  Neutral  ships              .  134 

how  maintained 425 

of  Spanish  ports,  how  far  withdrawn 181 

Bottomry  Bonds,  not  to  be  paid  till  after  mariners'  wages 40 

not  valid  unless  granted  under  the  pressure  of  necessity  in  a 
foreign  port,  where  the  master  and  owners  are  without 

personal  credit 201 
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Bottomry  Bonds,  Continued. 

or  in  a  port  of  the  countrj  in  wbicli  the  owners  reside,  pro-       P«ct 
Tided  the  master  has  no  means  of  conmiunicating  with 

them i't 

of  a  later  date  are  entitled  to  priority  of  payment  over  those 

of  a  former 201,  Ssl 

not  valid  where  the  lender  looks  to  the  personal  security  of 

the  borrower .      !87 

may  be  valid,  though  bills  of  exchange  were  given  at  the 

same  time  by  way  of  collateral  security      .        .         .        .      4m 
may  be  valid  though  granted  on  a  hired  transport  in  the 

service  of  government .      4€2 

and  although  the  voyage  on  which  she  was  bound  is  not 

specified  in  the  bond 40 

party  lending  money  on  bottomry  is  not  bound  to  see  to 

its  due  application 4t4 

are  not  necessarily  either  good  or  bad,  in  toto        .         .        .      38S 
may  be  valid,  though  granted  to  the  consignees  of  the  cai^ 
by  a  master  appointed  by  themselves  ....      SSI 

British  Built  Ship.    (See  Navigation  Laws.) 

British  MerqhantSj  claim  of,  for  advances  made  by  them  for  the  use  of  the 

owners  of  a  foreign  ship  seized  by  order  of  government 
on  the  breaking  out  of  hostilities,  not  allowed  .        .        $3 

claim  of,  for  money  expended  in  the  outfit  of  the  ship, 
inunediately  before  the  seizure,  allowed  ....      3^ 
Britim  subject  may  not  trade  with  the  enemy  unless  by  the  consent  of  the 

cro  wu       ..•..•■.■...       •'^ 
cannot  shake  off  allegiance  to  his  native  country  .        .        .        .       213 

may  acquire  a  new  national  character  for  commercial  purposes    .        .        i- 
and  if  resident  in  a  neutral  country,  may  trade  with  the  enemy  in  all 

articles,  with  the  exception  of  those  of  a  contraband  kind        .        .        L 
but  cannot,  at  the  same  time,  and  in  the  same  adventure,  retain  the 
benefit  of  his  national  character  from  the  mere  circumstance  of 
having  left  his  wife  and  family  in  this  country         .        .        .        .       f)4 
Bynkershoekj  Q.  1,  P.,  (cited) II* 

C. 

Captor,    The  last  seizor  is,  in  law,  the  only  captor 4C<4 

Title  of,  to  prize,  is  the  same,  whether  acting  upon  his  own  discre- 
tion or  in  obedience  to  orders  from  the  admiralty  ....  41* 
Capitulation y  articles  of,  apply  only  to  the  inhabitants  of  the  country  sur- 
rendered             IH 

Cargo  must  follow  the  fate  of  the  ship  if  involved  in  the  same  fraud        .        .  ^ 
taken  on  board  in  a  port  where  the  ship  had  permission  to  touch  for 

clearance  only,  is  liable  to  confiscation l^ 

though  put  on  board  without  the  consent  of  the  master          .        .        .  2(S 

Cartel,  properly  speaking,  has  place  between  belligerents  only        ...  ftp 
Certificate.     (See  Passport) 
Claim,  general  injustice  of,  may  be  the  subject  of  cognizance  in  a  municipal 

court         .        .        .        • 1'^ 

not  supported  by  affidavit,  insufiicient I^ 

Coasting  Trade  of  Sweden 1*1 
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Page 
Colonial  Port,  illegal  use  of 130 

Commission  of  the  commanding  officer  not  superseded,  because  the  ship  has 
become  unfit  for  the  service  for  which  she  was  originally  em- 
ployed      . 220 

CommandeTy  act  of,  in  relinquishing  prize,  is  binding  upon  the  interests  of  all 

under  him 405 

is  alone  responsible  for  costs  and  damages Jb. 

Consolaio  del  Marej  (cited) Hg 

Convoying  SJup,  first  duty  of,  to  take  care  of  convoy 429 

may  be  entitled  to  benefit  of  prize  either  as  actual  or  con- 
structive captor 430, 435 

CostSf  liability  of  actual  captor  to,  for  giving  false  information  to  joint  captor  .        361 

commander  is  alone  responsible  for 405 

Cromptonj  on  courts,  (cited) 118 

Ooton,  consent  of,  necessary  to  legalize  the  trade  of  British  subjects  with  the 

enemy 890,392 

Custom-House,  practice  of,  in  Jamaica    .    * 342 

D. 

Damage,  owners  are  responsible  for,  when  occasioned  by  the  mismanagement 

of  their  ship,  though  under  the  care  of  a  regular  pilot    .        .        .        467 
Declaration  of  War,     (See  War.) 
Derelict,     (See  Salvage.) 

Dispatches,  conveyance  of,  for  the  government  of  a  neutral  country,  cannot 
be  averred  by  the  owners  as  a  ground  of  protection  for  a  ship 

engaged  in  a  voyage  otherwise  illegal 104 

Disguise,    (See  National  Character.) 

Domicil,    A  British  subject  resident  in  a  foreign  country,  and  trading  as  a 
foreign  merchant,  cannot  retain  the  benefit  of  his  national  cha- 
racter by  leaving  his  wife  and  fiunily  in  this  country    .        .        .        224 
Dominions,    A  conquered  country  forms  immediately  part  of  the  king's 

dominions 451 

Droits  of  Admiralty,     Ships  and  cargoes  seized  in  the  harbor  of  an  island 

conquered  by  British  forces,  are  condemnable  as       .        450 
though  the  conquest  of  the  island  may  not  have  been 
confirmed  to  Great  Britain  by  a  treaty  of  peace         .        452 

E. 

East  India  (hods,  illegal  importation  of  into  a  British  colony  .        .        .    .    144 

Exchequer,  court  of  ,',,,,. 823 

Evidence  of  releasing  witnesses  not  alone  sufficient  to  sustain  a  claim  of 

joint  capture 19,  863 

of  log,  not  admissible  under  the  circumstances  of  the  case    .        .  9 

Enemy,  trade  witib,  by  British  subjects,  illegal,  unless  sanctioned  by  the  crown         390 

F. 

Flag  and  Pass,    Parties  assuming  the  flag  and  pass  of  a  foreign  country  can- 
not claim  the  benefit  of  their  own  nationsd  character         .        182 
but  their  real  character  may  be  pleaded  against  them  .         lb, 

VOL,  I.  —  DOD.  29 
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Freight,  none  due  where  the  voyage  has  been  wholly  defeated        .        .        .       S19 
due  upon  the  entire  cargo,  though  part  thereof  may  have  been  sold 
to  de&ay  the  expenses  of  the  ship  in  a  foreign  port  where  the 
owners  of  the  cargo  are  the  authors  of  the  delay  which  rendered 
the  expenses  necessary S8C 

G. 

I 
Grotiusy  (cited) IK 

H. 

Head-money.    Where  there  has  been  a  general  engagement,  the  whole  fleet 

is  entitled  to  share  in  the  head-money,  though  the  formal 
surrender  happens  to  be  made  to  one  ship  only    ...        41 
actual  contribution  of  assistance  is  necessary  to  entitle  a  joint 

captor  to  share  in  head-money 44 

subject  of,  has  undergone  some  variations  ....  431 
is  not  granted  unless  the  act  of  capture  is  consmnmated  .  .  5. 
is  due  to  the  capturing  ship  whether  the  capture  was  produced 

by  actual  combat  or  not U. 

is  not  due  where  neither  the  ship,  guns,  or  men,  hare  been 

acquired  to  this  country,  or  lost  to  the  enemy       ...       442 
the  military  character  of  a  ship  is  not  so  lost  by  capture  and 
recapture  as  to  extinguish  the  right  to  head-money       .       .       X< 
Heligoland,  not  considered  a  port  of  the  United  Sjngdom,  though  in  the  pos- 
session of  British  forces 55t  n 

JJonJuro^,  a  dependency  of  Jamaica ^ 

I. 

Identity  f  may  be  sufficiently  established  by  coincidence  of  circumstances  331, 4il 

J. 

Jenkins,  Sir  Leoline,  (cited) 1*5 

Importation.    (See  Navigation  Laws.) 

Joint  Capture,  claim  of,  not  necessarily  defeated  by  difference  of  course  15 

defeated  by  :a  conjectural  course,  if  erroneous  .        .        .        K 

not  sustained  on  Ihe  ground  of  having  occasioned  the  capture 

of  an  enemy's  ship  by  diverting  its  course     .        .        .        •        K 
not  sustained  upon  the  evidence  of  releasing  witnesses  only      .  19,  M 
not  sustained  on  the  ground  of  antecedent  or  subsequent  ser- 
vices       "" 

constructive  assistance  by  boats  will  not  entitle  the  ship  tx> 

which  they  belong  to  share  in  the  prize 
one  of  two  chasers  being  ordered  to  pick  up  the  hoaia  of  the 
other,  and  in  consequence  of  the  delay  occasioned  by  obe- 
dience to  those  orders,  losing  sight  of  the  prize,  is  not  enti- 
tled to  share  with  a  third  ship  coming  up  and  making  the 
actual  capture 61 
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Joint  Ccq^twe^  Continued.  Page 

claim  of,  by  ships  which  chased  during  the  day,  and  after- 
wards continued  the  pursuit  in  a  right  direction,  though  not 

in  sight,  sustained 346 

burden  of  proof  lies  on  the  asserted  joint  captor        .        .        349,  363 
sight  alone  generallj  sufficient  to  entitle  king's  ships  to  share    .        860 
ships  engaged  in  a  joint  enterprise  under  the  orders  of  the 
same  superior  officer,  are  entitled  to  share  in  each  others' 

prizes 372 

ire/and^  ports  of,  deemed  foreign  for  purposes  of  hypothecation       .   '    .        .        205 
Lord  Lieutenant  of,  has  no  power  to  authorize  the  trade  of  British 

subjects  with  the  enemy 391 

%/tirtS(/ic/ton  of  Listance  Ck)urt  of  Admiralty 100 

of  the  Court  of  Admiralty  over  bottomry  bonds  allowed  by  the 
courts  of  common  law 203 

E. 

King^  not  bound  by  the  navigation  laws 320 

L. 

Laches^  parties  must  take  the  consequences  of  their  own          ....        458 
License  to  come  to  any  port  of  the  United  Kingdom,  will  not  protect  a  ship 
destined  to  Heligoland,  though  that  island  had  been  reduced  by 
conquest  into  British  possession 55 

not  granted  till  afler  the  fact  of  capture,  though  bearing  a  pre.vious 
date,  can  affisrd  no  protection 160 

permitting  ship  to  touch  at  a  prohibited  port  for  cleaj^ance,  is  violated 
by  taking  goods  on  board  in  a  prohibited  port  ....        168 

firaudulent  application  of 173 

to  a  neutral  vessel,  will  not  enure  to  the  protection  of  an  enemy's  ves- 
sel, but  the  cargo,  if  belonging  to  British  subjects,  not  implicated  in 
the  fraud,  may  be  restored 183 

the  violence  of  a  hostile  government  will  not  privilege  persons  to  act 
in  contravention  to  the  terms  of  a  British  license         .        .        .        241 

to  como  to  one  port  of  the  United  Kingdom  will  not  protect  &voy- 
age  to  another  port 257 

fiv  a  foreign  ship  will  not  protect  one  that  is  in  fact  and  in  appear- 
ance British ;  but  where  the  ship  has  every  appearance  of  being 
foreign,  the  court  will  not  inquire  whether  there  is  any  concealed 
British  interest        .        .        » 251 

benefit  of,  extended  to  persons  who  have  used  due  diligence,  not- 
withstanding the  expiration  of  the  license,  and  a  refusal  on  the 
part  of  government  to  renew  it 300 

where  the  original  cargo  has  been  spoiled  by  unavoidable  acci- 
dents, the  protection  of  a  license  is  not  forfeited  by  taking  on 
board  a  fresh  cai^  of  the  same  description,  notwithstanding  the 
expiration  of  the  license  ...        .        .       .        .        .        •        305 

fraudulent  alteration  of,  destroys  its  validity,  even  where  the  holder 
of  the  license  is  innocent  of  the  fraud       ......        308 

expiration  of,  wiU  not  justify  the  capture  of  the  ship  on  her  return 
voyage 316 
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Lien  on  ship  for  money  advanced S56,  S^ 

Loccenius  (cited) 117 

Log  not  admissible  as  evidence  under  the  circumstances  of  the  case       .  9 


M. 


t 


Marque^  ship  furnished  with  letters  of,  to  be  deemed  a  ship  of  war  411 

Master  has  authority  to  hypothecate  the  ship  and  freight  in  a  foreign  porti 

where  he  and  his  owners  have  no  personal  credit     .        ,       .      .     % 
or  in  a  port  of  the  country  in  which  the  owners  reside,  provided  he 

has  no  means  of  communicating  with  them SI 

though  appointed  by  the  consignees  of  the  cargo,  may  be  justified 
under  the  circumstances  of  the  case,  in  granting  a  bond  of  hypo- 
thecation to  them 2S1 

Winisler  Plenipoteniiary.  Power  ofj  to  grant  certificates,  exempting  the  pro- 
perty of  the  enemy  from  capture.  (See  Appenr 
dix  D.) 

N. 

Natiorud  Character,    Dbguise  of  assumed,  for  the  purpose  of  imposing  on 

the  enemy  in  all  wars 1^ 

a  British  bom  subject  may,  by  his  emplo3rment  and 
residence  in  a  foreign  country,  acquire  a  new  na- 
tional character  for  commercial  purposes    .       .      .     f& 
Navigation  Laws  prohibit  the  conveyance  of  European  goods  from  one  West 

India4sland  to  another       .        .        ,        .        ...      '1 
but  by  a  later  regulation  (52  Grea  IIL  c.  100)  permit  such 

conveyance )3t 

bringing  goods  within  the  harbor  with  an  intention  to  im- 
port them,  constitutes  an  importation  within  the  meaning 

of  the  statutes 73)^^ 

when  a  vessel  enters  a  colonial  port  with  goods,  partly  pe^ 
mitted,  and  partly  prohibited,  and  without  any  mention 
in  her  clearance,  of  an  ulterior  destination,  the  presnmp- 
tion  of  law  is,  that  all  the  goods  were  coming  for  importa- 
tion   1!^ 

A  British  built  ship  transferred  to  foreigners,  but  renuuning 
ostensibly  British,  is  liable  to  condemnation  for  importing 

goods  into  a  British  colony 1^ 

and  the  cargo,  though  belonging  to  different  persons,  and 
shipped  under  a  perfect  ignorance  of  the  transfer  of  the 

ship,  must  share  the  same  fate 1^ 

foreigners  hired  to  take  care  of  a  cargo  of  mules  on  board  a 

British  ship,  are  not  to  be  deemed  part  of  the  crew   .  ^*^ 

are  not  binding  upon  the  king  so  as  to  prevent  the  convey- 
ance of  public  stores  from  one  colony  to  another        .  ^ 
Navy  Board,  mode  adopted  by,  in  settling  accounts  with  captors  in  cases 

where  the  government  has  a  right  of  preemption    .       •       •     ^ 
Neutral  has  a  right  to  put  his  goods  on  board  a  merchant  vessel  belonging  to 

a  belligerent ^ 


J 
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Neutral,  Contmned.  Page 

bat  not  on  board  a  ship  of  war 448 

NeutralUy,  privUeges  of,  forfeited  by  the  abandonment  of  perfect  indifference 

between  the  contending  powers 245 

claim  of,  maj  be  given  bj  the  neutral  government  alone  412 


O. 

Onus  Probandi  lies  on  the  claimant  in  revenue  cases 152 

on  the  party  asserting  an  interest  as  joint  captor  .        .         349, 863 
Order  in  Council  prohibiting  trade  with  the  enemy,  applies  to  a  part  as  well 

as  the  whole  of  a  cargo 75 

for  the  protection  of  the  coasting  trade  of  Sweden  does  not 

apply  to  ships  partly  British  owned  .        .        .        131 

blockade  imposed  by  that  of  the  26th  of  April,  1809,  how 

maintained 425 


P. 

Pari  Owner.    (Se^  Privateer.) 

PassengerSj  right  of,  to  share  in  prize 239 

claim  of,  to  share  in  salvage  for  services  to  a  derelict  ship,  re- 
jected        420 

conveyance  of,  for  hire,  equivalent  to  conveyance  of  caigo  for 

freight ,         58 

Passport  of  a  British  admiral  permitting  a  vessel  to  deviate  fiom  the  course 
prescribed  by  the  terms  of  the  British  license,  by  which  she  was 

protected 209 

a  British  consul  or  admiral  has  no  power  to  grant  passports,  ex- 
empting the  property  of  enemies  from  the  effect  of  general  hos- 
tilities ;  but  such  passports  may  be  made  effectual  by  the  ratifica- 
tion of  the  sovereign  power  226,  etseq, 

(See  also  Appendix  D.) 

Penalty,  distribution  of 76 

Possession,  cause  of,  between  foreigners  not  entertained  by  the  court  without 
the  consent  of  the  parties,  or  the  sanction  of  the  representative 

of  the  foreign  state 23 

or  the  judicial  order  of  a  competent  court  within  the  territories  of 
state  to  which  the  parties  belong 24 

Privateer,  In  a  Court  of  the  Law  of  Nations,  a  person  may  be  considered  as 
the  part  owner  of  a  privateer,  though  his  name  has  never  been 
inserted  in  the  bill  of  sale  or  ship's  register ;  and  the  repre- 
sentative of  a  person  so  deemed  a  part  owner  is  responsible  for 
costs  and  damages  decreed  against  the  owners  generally,  though 
the  party  of  whom  he  is  the  representative,  was  not  himself  the 
wrong-doer .        .        .      290  et  seq. 

Proceeds  of  prize  may  be  followed  wherever  they  can  be  traced      ...         25 

Votosf  not  made  in  due  time 195 
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B.  Pip 

Ratification.    (See  Treaty  of  Peace.) 

Recapture,  by  land  forces 11! 

by  boats R. 

Releasing  witnessesy  evidence  of,  not  alone  sufficient  to  support  a  claim  of 

joint  capture 19,4^ 

Representative.    (See  Privateer.) 

Revenue  causes,  onus  prohandi  lies  on  claimant IK 


S. 

Salvage,  general  rate  of,  in  cases  of  derelict 421 

moiety  decreed,  under  the  circumstances 49 

apportionment  of,  between  salvors 51 

rate  of,  not  to  be  increased  on  account  of  unnecessary  interference 

of  second  salvors H' 

civil,  in  addition  to  military HI 

a  store  ship,  recapturing  British  property,  is  entitled  to  an  eigfal]i 

only 1^ 

right  of  recaptors  to,  not  extinguished  by  subsequent  capture  and 
condemnation  in  an  enemy's  port,  where  the  sentence  condemn- 
ing the  property  is  overruled  by  an  order  of  release  from  the 
sovereign  power  of  the  state  ........      If! 

%        extinguished,  by  a  regular  sentence  of  condemnation  carried  into 

execution 3l') 

persons  dispossessing  original  salvors,  without  reasonable  canse, 
shall  receive  no  benefit  on  account  of  services  they  may  after- 
wards perform 4^- 

those  who  are  in  possession  of  a  ship,  as  salvors,  have  a  legal  inte- 
rest, not  to  be  divested  but  by  adjudication  in  a  regular  court       .      415 
is  due,  for  the  recapture  of  neutral  goods  previously  taken  by  the 

enemy,  on  board  a  British  ship  of  war 443,  d  m 

St.  Croix.     (See  Capitulation.) 

Seizure  of  goods,  not  actually  on  shore,  may  be  made  within  a  British  colony 

by  the  officers  of  H.  M.  navy iU 

Setting  forth  for  war,  the  employment  of  a  vessel  in  the  public  military  ser- 
vice of  Uie  enemy,  by  those  who  have  competent  au- 
thority so  to  employ  her,  is  a  sufficient  setting  forth 
for  war,  within  the  meaning  of  the  Prize  Act     .        .      1'^ 
so  if  there  is  a  fair  semblance  of  authority  in  the  person 
directing  the  vessel  to  be  so  employed        .        .        .      4C 
Ship,  liable  to  condemnation  if  belonging  to  the  same  owners,  with  a  cargo 
illegally  taken  on  board  in  a  prohibited  port,  although  she  bad  per- 
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Sydney  Cove,  Fudge. 

April  25,  1815. 

Of  hypothecation  bonds,  the  last  executed  must  be  first  paid. 

The  due  execation  of  a  bond  in  a  foreign  port  cannot  be  proved  by  a  mere  formal  affidavit 
of  persons  resident  in  this  country,  swearing  to  facts  of  which  they  have  no  personal 
knowledge,  nor  any  information  or  docnznent  on  which  to  found  their  belief. 

Hypothecation  bonds  can  be  given  only  where  money  is  not  to  be  had  on  personal  security.^ 

•  Tms  was  a  cause  of  bottomry  promoted  by  John  Morrison,  the 
holder  of  an  hypothecation  bond,  purporting  to  bind  the  ship  and  the 
freight  due  for  the  transportation  of  the  cargo  with  which  she  was 
last  laden.  The  bond  was  dated  at  Rio  de  Janeiro,  on  the  15th  of  Oc- 
tober, 1813,  and  signed  by  Joseph  Hemming  Fudge,  the  late  master, 
for  1,940/.  155.  id. 

Another  action  was  entered  at  the  same  time,  on  behalf  of  Messrs. 
Wontner  &  Co.,  the  holders  of  two  alleged  bonds  on  the  ship  and  on 
the  freight  due  for  the  transportation  of  a  former  cargo,  which  was 
delivered  and  sold  at  Rio  de  Janeiro,  in  March,  1813.     The  first  of 
these  two  instruments  was  for  352/.  2s.  7d.,  and  was  dated 
at  Sydney,  in  New  *  South  Wales,  on  the  28th  of  August,  [  *  2  ] 
1811.     The  second  was  for  2,582/.  16s.,  and  bore  date  the 
21st  of  September,  in  the  same  year.     They  purported  to  have  been 
respectively  signed  by  Charles  M'Laren,  a  former  master. 


J   [The  Nelson,  1   Hagg.  Ad.  R.  l76;  The  Hebe,  2  W.  Kob.  146;  The  Eliza, 
Moore,  5 ;  The  Aurora,  1  Wheat.  96 ;  The  Fortitude,  3  Sumn.  228.] 
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The  assignees  of  Mr.  Bull,  a  British  subject,  who  was  foimerljthc 
sole  owner  of  the  ship,  but  who  had  since  become  a  bankrupt,  con- 
sented to  the  sale  of  the  ship,  which  was  accordingly  disposed  of 
under  the  deqree  of  the  court,  and  the  net  proceeds  of  the  sale, 
amounting  to  l,019t  12s.  2(i.,  were  brought  into  the  registry.  The 
assignees  of  the  bankrupt  did  not  dispute  the  validity  of  the  bond 
granted  to  Mr.  Morrison  in  October,  1813 ;  and  as  the  circumstances, 
under  which  the  other  two  bonds  were  executed,  are  fully  set  forth  in 
the  judgment  of  the  court,  it  is  unnecessary  here  to  state  them. 

Judgment. 
Sir  W.  Scott.     The  present  question  arises  on  the  validity  of 
three  separate  instruments  which  purport  to  affect  this  ship,  compos- 
ing part  of  a  bankrupt's  estate.     They  are  asserted  to  be  bonds  of 
hypothecation,  and  are  of  different  dates.     According  to  the  role  of 
law  applicable  to  instruments  of  this  description,  that  which  is  last  io 
point  of  time  must,  in  respect  to  payment,  supersede  and  take  pre- 
cedence of  the  others.     I  understand  that  the  assignees  of  the  bank- 
rupt admit  the  validity  of  the  later  bond,  and  I  must  presume  that 
they  do  sp  after  having  made  due  inquiries,  and  upon  due  consider- 
ation of  all  the  circumstances  under  which  it  was  given. 
[  *  3  ]       *  The  ship,  it  appears,  became  the  property  of  the  bank- 
rupt in  the  following  manner.     Mr.  Bull,  in  his  affidatit^ 
states,  "  that,  in  the  year  1808,  James  Underwood,  of  Port  Jadkson. 
in  New  South  Wales,  merchant,  being  at  such  time  in  Liondon,  was, 
by  particular  recommendation,  introduced  to  the  deponent's  house  of 
trade,  and  did,  in  or  about  the  month  of  August,  in  the  said  year, 
purchase  of  his  said  house  divers  goods  and  merchandise  of  the  vaioe 
of  17,956/.,  and  upwards,  and  the  said  James  Underwood  also  applied 
to  borrow  of  the  deponent's  said  house,,  in  addition  to  the  before-mea- 
tioned  sum  of  17,956/.  and  upwards,  the  further  sum  of  793i  and 
upwards,  which  the  deponent's  said  house,  from  the  recommeodatioGS 
received,  were  induced  to  lend,  and  did  lend,  to  the  said  James  Un- 
derwood; that  the  said  James  Underwood  having  soon  aftervrards 
purchased  the  ship  Sydney  Cove,  proceeded  against  in  this  cause,  for 
the  purpose  of  transporting  the  before-mentioned   merchandise  to 
Port  Jackson,  in  New  South  Wales;  and  he  being  unable  to  pay  tte 
balance  due  to  the  deponent's  house,  which  then  amounted  to  the 
sum  of  18,213/.,  but  having  solemnly  promised  and  engaged  that  the 
same  should  be  remitted  immediately  after  the  cargo  of  the  said  ship 
was  disposed  of  at  Port  Jackson,  the  said  James   Underwood  did 
offer  to  the  deponent's  said  house,  as  security  for  part  of  the  debt  so 
due  from  him,  that  the  name  of  the  deponent  should  be  inserted  ia 
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the  British  Plantation  Register  of  the  said  ship  Sydney  Cove,  as  the 
sole  owner  of  the  said  ship,  but  under  an  express  under- 
standing that  neither  he,  the  deponent,  *  nor  his  aforesaid  [  *  4  ] 
house,  should  in  any  manner  interfere  with  the  management 
of  the  said  ship,  or  the  appointment  of  her  officers,  but  that  she  was 
to  continue  in  all  respects  under  the  entire  directions,  instructions, 
control,  and  employment  of  the  said  James  Underwood,  who  was  to 

,  act  in  every  respect  as  her  sole  owner,  and  who  engaged  to  furnish 
at  all  times  every  necessary  which  the  said  ship  should  or  might 
require  ;  that  the  deponent's  said  house,  fully  confiding  in  the  honor 
and  integrity  of  the  said  James  Underwood,  and  that  he  would  fulfil 
his  agreement  and  engagement  as  to  the  remitting  the  debts  due  to 
the  said  house  immediately  on  disposing  of  the  said  cargo,  did  con- 
sent to  accept  such  the  security  offered  by  the  said  James  Under- 
wood, and  the  name  of  the  deponent  was  accordingly  inserted  in  the 
said  register  (ff  the  said  ship  Sydney  Cove  as  the  sole  owner  thereof; 
and  he  further  made  oath  that  the  said  James  Underwood,  having 
appointed  Charles  McLaren  and  the  rest  of  the  officers  of  the  said 
ship,  and  having  shipped  on  board  her  the  several  goods  and  mer- 
chandize which  he  had  as  aforesaid  procured  from  the  deponent's 
said  house  of  trade,  did,  on  or  about  the  month  of  October  in  the 
said  year  1808,  proceed  in  the  said  ship,  which  was  amply  fitted, 
provisioned,  and  stored,  from  the  said  port  of  London  to  Port  Jackson 
aforesaid,  where,  as  the  deponent  verily  believes,  he  arrived  with  the 
said  ship  and  goods,  and  where  the  said  James  Underwood  sold  such 
the  goods  procured  from  the  deponent's  said  house  as  afore- 
said on  his  own  account ;  and  the  deponent  further  *  made  [  *  5  ] 
oath  that  the  said  James  Underwood  did  not  fulfil  his 
promise  and  agreement  with  this  deponent's  said  house  of  trade  by 
immediately  remitting  the  aforesaid  debt  due  by  him  to  them ;  that 
the  said  James  Underwood  only  remitted  to  them,  on  account  of  his 
aforesaid  debt,  the  sum  of  6,820/.  9s.  Id.,  1,292/.  3s.  5d.  of  which  re- 

.  mittance  was  dishonored  and  still  remains  unpaid,  nor  hath  the  said 
James  Underwood,  nor  any  other  person  or  persons  on  his  account, 
at  any  time  since,  made  any  further  or  other  remittance  or  payment 
on  account  of  the  said  debt,  but  that  the  sum  of  15,579/.  I65.  2d.  still 
remains  justly  due  and  owing  to  the  estate  of  this  deponent  and  his 
late  partner,  on  account  of  the.  before-mentioned  debt ;  and  the  depo- 
nent further  made  oath  that  he  does  not  believe  that  any  sum  or 
sums  of  money,  whatever,  were  advanced  by  Joseph  Underwood  of 
Port  Jackson  aforesaid,  on  account  of  the  said  ship,  on  bottomry  or 
otherwise ;  that  the  said  Joseph  Underwood  is  the  brother  of  the  be-^ 
fore-mentioned  James  Underwood,  and  was  and  is,  as  this  deponent 
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verily  believes,  in  distressed  circumstances,  and  in  the  service  and 
under  the  control  of  the  aforesaid  James  Underwood ;  and  he  lastlj 
made  oath  that  he  does  verily  and  in  his  conscience  believe,  that  if 
any  bond  or  bonds  of  bottomry,  or  otherwise,  were  given  by  the  said 
Charles  M'Laren  (who  was  as  aforesaid  appointed  by  the' said  Jaines 
Underwood  to  be  the  master  of  the  said  ship)  to  the  before-mentiooed 
Joseph  Underwood,  the  same  were  so  given  'without  ajij 
[  *  6  J  monies  being  advanced  for  the  same,  and  *  were  so  giTcn 
under  the  order,  direction,  and  control  of  the  said  Jaoies 
Underwood,  for  the  sole  purpose  of  defrauding  the  deponent^s  afore- 
said house  of  trade,  of  the  only  security  it  has  for  the  payment  of  tbe 
aforesaid  debt  of  15,579Z.  16s.  2(i."  This  is  the  history  of  the  trans- 
action as  given  by  Mr.  Bull,  and  a  demand  for  a  large  sum  of  mooej 
is  now  set  up,  not  by  this  man  James  Underwood  himself,  but  by  Ks 
brother,  Joseph  Underwood,  under  these  asserted  bottomry  bonds. 

The  first  observation  that  strikes  one  is  that  no  proOT  is  prodaced 
of  the  due  execution  of  these  instruments ;  nothing  is  offered  in  the 
way  of  evidence  but  a  formal  affidavit  from  persons  resident  in  tfe 
town,  who,  without  referring  to  any  information  they  may  have  re- 
ceived, or  to  any  document  in  support  of  what  they  advance,  swear 
positively  to  facts  of  which  they  can  themselves  have  no  persona] 
knowledge.    What  Mr.  Thomas  Wontner  the  younger  swears  is  this, 
that  he  and  his  father  Thomas  Wontner  the  elder,  "  are  the  lawful 
attornies  of  the  said  Joseph  Underwood,  and  have  by  themselres  a 
agents  repeatedly  applied  to  the  said  Charles  M'Laren,  or  other  per- 
son succeeding  him  in  the  command  of  the  ship,  for  payment  of  ite 
money  secured  by  the  aforesaid  bonds  of  bottomry,  but  have  oot 
been  able  to  obtain  payment  of  the  same."     Now  it  is  here  to  be 
observed,  that  this  gentleman  does  not  state  whether  the  validity  of 
the  bonds  was  admitted  or  denied  by  the  persons  to  whom  be  ap- 
plied, or,  indeed,  whether  he  received  any  answer  whatever 
[  •  7  ]  to  the  applications  which  he  *  made ;  he  goe^  on  to  state, 
that   "  they    (thus  pluralizing  the   affidavit)   verily  behere 
that  the  principal  sums  and  interest  so  as  aforesaid  lent  and  advaiK?ed 
by  the  said  Joseph  Underwood  to  the  said  Charles  M'Liaren  still  re- 
main due  and  unpaid;  and  that  there  are  no  other  means  of  obtain- 
ing payment  thereof,  than  by  proceedings  in  this  court."     I  cannot 
consider  an  affidavit  of  this  kind  as  any  thing  more  than  a  mere  for- 
mality ;  and  although  I  do  not  go  the  length  of  asserting  that  it  has 
been  made  with  any  evil  intention  by  Mr.  Wontner,  yet  I  most  say 
that  it  contains  nothing  to  substantiate  the  facts  averred  in  it :  do 
4)roof  of  the  handwriting  of  the  person  by  whom  the  bond  purports  to 
have  been  executed,  or  indeed  of  any  other  fact  establishing  the  exe- 
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cution.  It  is  dry  gratuitous  assertion  and  nothing  else ;  and  now,  at 
this  late  period,  permission  is  asked  to  give  proof  of  a  bond  asserted 
to  have  been  executed  so  long  ago  as  the  year  1811.  This  is  what  I 
cannot  grant,  and  I  must  say  that  I  think  the  objection  to  the  bonds 
on  the  ground  of  want  of  proof  of  the  due  execution,  is  fatal  and 
peremptory. 

Let  us  now  look  to  the  substance  of  the  transaction  as  it  regards 
these  two  bonds.     The  first  bond,  which  is  for  the  smaller  sum,  is 
not  in  the  nature  of  a  bottomry  transaction,  for  the  money  appears  to 
have  been  advanced  upon  personal  security,  and  it  is  quite  clear,  that 
bonds  of  hypothecation  can  only  be  given  where  personal  security  is 
wanting.      The  bond  itself  begins   with  the  following  recital;  — 
"  Whereas  one  James  Mitchell,  on  the  25th  day  of  July  last, 
exhibited  his  petition  by  one  Michael  Hayes,  his  agent,  *  to   [  *  8  ] 
the  court  of  civil  jurisdiction,  stating  (among  other  things) 
that  on  the  30th  of  April  last,  he  brought  his  action  against  Charles 
M'Laren,  master  of  the  ship  Sydney  Cove,  then  in  this  port,  for  the 
sum  of  358/.  155.  3d.  sterling  for  necessaries  supplied  the  said  ship  by 
the  said  James  Mitchell,  against  the  said   Charles  M'Laren  for  the 
sum  of  352/.  Os.  Sd,  and  costs  ;  from  which  judgment  the  said  Charles 
IVrLaren  appealed  to  his  excellency  the  governor,  who  was  pleased 
to  affirm  the  decree  of  the  said  court."     Here  then  is  a  personal  pro- 
ceeding not  at  all  founded  upon  a  bond  of  hypothecation.    The  bond 
goes  on  to  recite  "  that  the  said  Charles  M'Laren,  on  the  first  day  of 
Jane  last,  drew  a  set  of  bills  in  favor  of  one  Joseph  Underwood,  for 
the  sum  of  3522.  2s.  Id.  sterling,  upon  one  John  Bull  of  London, 
merchant,  and  indorsed  by  the  said  Joseph  Underwood,  and  approved 
by  James  Underwood,  agent  for  the  said  John  Bull."    Why,  if  Bull's 
affidavit  is  to  be  believed,  this  is  extraordinary,  indeed,  for  according 
to  his  statement  "  the  vessel  was  to  continue,  in  all  respects,  under  the 
entire  directions,  instructions,  control,  and  management  of  James  Un- 
derwood, who  was  to  act  in  every  respect  as  her  sole  owner,  and  who 
engaged  to  furnish  at  all  times  every  necessary  that  the  ship  might  re- 
quire."    The  instrument  goes  on  to  recite  that  "  the  above  set  of  bills 
was  accepted  by  the  said  petitioner  in  discharge  of  the  said  judgment" 
So  that  the  party  had  brought  his  action  and  obtained  the  proper 
remedy  for  the  grievance  of  which  he  complained.     It  is 
further  recited  in  the  bond,  that  since  *  that  set  of  bills  was   [  *  9  ] 
given,  intelligence  had  been  received  that  the  house  of  Bull 
and  Bands,  of  which  the  said  John  Bull  is  a  partner,  had  been  de- 
clared bankrupts,  and  that  from  that  circumstance  the  bills  were  no 
longer  negotiable.     This  was  certainly  an  unfortunate  piece  of  in- 
telligence for  the  parties,  but  it  cannot  alter  the  nature  of  the  security, 
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or  make  a  valid  hypothecation  of  that  which  had  its  origin  ia  a 
transaction  entirely  different.  It  is  likewise  stated,  that  all  the  parties 
concerned  appeared  in  court,  and  that,  with  the  consent  of  them  all, 
the  court  decreed  (amongst  other  things)  "that  the  said  Chailes 
M'Laren  pledge  the  said  ship  Sydney  Cove  to  the  said  Joseph  Un- 
derwood by  a  bottomry  bond,"  &c.  The  court  did  not,  I  presnme, 
inquire  very  minutely  into  the  circumstances  of  a  case  in  which  all 
parties  were  agreed,  and  it  certainly  had  no  authority  to  convert  into 
a  valid  bond  of  hypothecation  an  instrument  which  was  illegal  ai 
such. 

With  respect  to  the  second  bond,  which  was  for  a  larger  sum,  that 
is  said  to  have  been  for  money  lent,  to  enable  the  vessel  to  prcKccate 
her  voyage  in  the  Southern  Whale  Fishery  at  the  rate  or  premium  of 
25  per  cent,  for  the  voyage.  These  are  words  of  proper  and  neces- 
sary limitation  ;  but  I  was  somewhat  surprised  to  find  that  the  mooey 
was  not  to  be  paid  until  after  the  safe  arrival  of  the  ship  at  her  moor- 
ings in  the  River  Thames ;  the  ship  might  not  have  come,  and,  in 
point  of  fact,  did  not  come  to  this  country  for  several  years.  It  seeo? 
not  a  little  extraordinary  that  a  man  should  thus  advance  monej 
without  any  limitation  as  to  the  time  when  it  was  to  be  repaid,  or  if 

limited  at  all,  to  a  term  which  never  might  arrive. 
[  *  10  ]       *  Upon  the  whole  of  this  case,  I  think  there  is  no  proof  of 

the  due  execution  of  these  two  bonds,  nor  any  admission 
to  that  effect ;  and  I  am  not  disposed  at  this  late  hour  to  permit  tbs 
parties  to  adduce  proof  of  the  execution  of  bonds  bearing  date  at  so 
remote  a  period  of  time  as  the  year  1811,  and  still  less  do  I  think 
myself  at  liberty  to  pronounce  for  their  validity  upon  the  evidence  as 
it  now  stands  ;  I  shall,  therefore,  pronounce  for  that  bond  iwhich  iras 
given  to  Mr.  Morrison  at  Rio  de  Janeiro  in  October,  1813, the  validiw 
of  which  is  not  contested  by  the  assignees  of  the  bankrupt. 
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INSTANCE  COURT.  [  •  11  ] 

Sydney  Cove,  Fudge. 

May  6,  1815. 

The  Coart  of  Admiralty  has  no  jurisdiction  oyer  cases  of  seamen^s  wages  when  fonnded  on 

special  and  extraordinary  contracts.^ 
The  hypothecation  of  a  ship  cannot  deprive  the  seamen  of  his  right  to  wages. 

This  was  a  question  arising  out  of  the  same  property  as  the  last 
case.  It  was  a  cause  of  subtraction  of  wages  promoted  by  Thomas 
Elsworth,  the  administrator  of  the  goods  of  James  Innes,  deceased, 
who  was,  whilst  living,  the  chief  mate  of  this  vessel,  against  the  pro- 
ceeds arising  from  the  sale  of  the  ship  still  remaining  in  the  registry. 

A  summary  petition  had  been  given  in  on  the  part  of  Mr.  Elsworth 
nearly  in  the  usual  form.  It  alleged  that,  in  August,  1808,  James 
Innes  was  hired  to  serve  as  chief  mate  on  board  the  ship  on  a  voyage  to 
New  South  Wales,  and  afterwards  on  a  whaling  and  sealing  voyage, 
and  back  to  the  port  of  London,  and  that  he  was  to  have  wages  dur- 
ing the  outward  voyage  at  the  rate  of  8Z.  per  month ;  that  the  vessel 
arrived  at  New  South  Wales  on  the  26th  of  April,  1809,  and  com- 
pleted the  delivery  of  her  cargo  on  the  17th  July  in  that  year.  It 
further  set  forth,  that  the  ship  again  sailed  on  the  following  day,  and 
that  Innes  served  in  her  until  some  time  in  the  month  of  May,  1813, 
when  he  died  on  board  the  vessel  at  the  Brazils,  without  having  re- 
ceived any  thing  on  account  of  his  wages.  This  petition  was  admit- 
ted without  opposition. 

An  additional  article  was  now  offered,  setting  forth  the  particulars 
of  the  whaling  and  sealing  voyage  in  which  the  ship  had 
been  engaged  before  *  her  arrival  at  the  Brazils ;  and  alleg-  [  *  12  ] 
ing  that  the  cargo  sold  for  the  net  sum  of  6,442Z.  10s,  Id.  and 
that  the  said  James  Innes  shipped  and  hired  himself  as  chief  mate  on 
such  whaling  and  sealing  voyage  at  and  after  the  rate  of  a  twenty- 
fourth  part  or  share  of  the  net  produce  of  the  oil  and  skins  produced 
thereon. 

The  admission  of  this  article  was  opposed,  on  the  ground  that  the 
Court  of  Admiralty  had  no  authority  to  entertain  the  cause,  and  that 
it  could  not  adjudicate  upon  a  question  which  was  in  the  nature  of  a 
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partnership  transaction.  In  support  of  the  doctrine,  that  the  court 
had  no  jurisdiction  over  extraordinary  contracts  of  this  kind,  Lashing- 
ton,  of  counsel  for  the  bondholder,  cited  the  cases  of  Opy  v-  Addisoo, 
Salk.  31 ;  Campion  v.  Nicholas,  Strange,  405 ;  Cossardt  v.  Lavdley, 

3  Mod.  244;  The  Mariner's  Case,  8  Mod.  379;  Howe  v.  Napier, 

4  Burr.  1944 ;  Buggen  v.  Bennet,  ibid.  2035 ;  Day  v.  Searle,  2  Strange, 
968 ;  2  Barn.  419. 

The  court  asked,  whether  any  case  could  be  found  in  which  Mch 
a  question  had  been  disposed  of  by  the  Court  of  Admiral^,  and 
intimated  its  opinion  that  it  did  not  possess  the  jurisdiction.  The  case 
was  directed  to  stand  over,  that  search  might  be  made  for  precedenb, 
but  none  being  found,  the  article  was  on  a  subsequent  day  (11  May) 
rejected. 


The  case  again  came  before  the  court  on  the  21st  November,  1815, 

upon  the  evidence  adduced  in  support  of  the  summary  peti- 

[  •  13  ]  tion,  when  *  Lushington  for  the  holder  of  the  bond  wikk 

had  been  pronounced  for,  contended, 
1st.  That  a  mariner,  whose  wages  accrued  before  the  execution  of 
a  bond,  was  not  entitled  to  priority  of  payment  over  the  bondholder. 
2d.  That  the  present  was  not  a  proceeding  for  ordinary  wage^. 
over  which  the  Court  of  Admiralty  had  jurisdiction,  but  for  a  share 
in  the  profits  of  a  whaling  voyage,  which  was  not  recoverable  in  a  court 
of  this  description. 

The  court  said,  that  the  claim  of  a  mariner  for  wages  stood  on  tot 
diiferent  grounds  from  those  of  a  bondholder,  and  that  the  hypothe- 
cation of  the  ship  could  not  divest  his  interests,  nor  even  a  sale  of  it 
except  it  was  made  under  the  authority  of  a  competent  court.  That  a 
seaman's  claim  for  his  wages  was  sacred  as  long  as  a  single  plank  of 
the  ship  remained. 

Upon  the  second  point,  the  court  observed  that,  in  this  paiticdar 
case,  there  was  a  considerable  degree  of  obscurity  arising  £nom  the 
manner  in  which  the  mariners'  contract  was  drawn  up ;  but  that  it 
thought  the  fair  construction  was,  that  the  mariners  were  at  all  evests 
to  be  entitled  to  monthly  wages  during  the  outward  voyage,  and 
that  the  whaling  and  sealing  voyage  was  eventual  only,  being  alto- 
gether dependant  on  the  inclination  of  Mr.  Underwood.  The  conn 
therefore  pronounced  for  the  claim  of  wages,  with  costs. 
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INSTANCE  COURT.  CI*] 

Governor  Raffaes,  King. 

May  2,  1815. 
Salyage  is  not  duo  to  the  crew  of  a  ship  for  rescuing  it  from  mutineers. 

This  was  a  cause  of  salvage  brought  by  Andreas  Dahl,  the  carpen- 
ter, and  others  of  the  crew,  for  having  rescued  the  ship  and  cargo  from 
some  Malay  mutineers,  who  had  risen  upon  the  master  and  taken 
possession  of  the  property.  The  ship  sailed  from  Batavia  on  the  30th 
of  September,  1813,  on  a  voyage  to  the  port  of  London,  with  a  crew 
consisting  of  five  Europeans,  twenty-two  native  Portuguese  Indians, 
and  Lascars,  and  had  also  on  board  nineteen  Malays.  About  two 
o'clock  in  the  morning  of  the  9th  of  November,  the  Malays  rose  upon 
the  rest  of  the  crew,  and  having  killed  the  gunner  and  the  man  at  the 
helm  (a  Portuguese  Indian)  and  one  other  Portuguese  and  four  Las- 
cars, and  severely  wounded  the  mate  and  also  the  Serang  and  several 
others  of  the  crew,  they  succeeded  in  driving  the  rest  below,  and  kept 
possession  of  the  ship  until  about  eleven  o'clock  on  the  following 
morning,  when,  by  the  exertions  of  Andreas  Dahl,  and  others  of  the 
crew,  she  was  rescued  from  their  power.  At  that  time  Dahl  and  those 
by  whom  he  was  assisted  broke  open  the  companion  door,  and  get- 
ting upon  the  deck,  attacked  the  Malays,  knocked  three  of  them 
overboard,  and  driving,  the  rest  below,  fastened  down  the  hatches 
upon  them.  Having  thus  far  succeeded  in  recovering  the  ship  and 
cargo  from  the  power  of  the  mutineers,  they  continued  under 
arms  until  the  next  day,  when  they  *  in  vain  summoned  the  [  *  15  ] 
Malays  to  surrender,  and  not  perceiving  any  other  means  of 
preserving  the  possession  of  the  ship,  they  then  took  up  two  of  the 
planks  of  the  deck,  fired  down  upon  the  Malays,  and  having  killed 
two  and  put  four  of  them  in  irons,  they  set  the  remainder  adrift  in  the 
jolly-boat,  and  afterwards  safely  brought  the  ship  and  cargo  to  London, 
the  port  of  her  destination.  The  four  mutineers  who  were  brought 
to  this  country  in  irons  were  afterwards  tried  at  the  Old  Bailey  for 
murder,  and  were  condemned  and  executed  for  the  offence. 

On  the  motion  of  counsel  a  monition  was  decreed  against  the  own- 
ers of  the  ship  or  their  agent,  and  also  against  the  consignees  of  the 
cargo,  to  show  cause  why  salvage  should  not  be  awarded  for  the 
rescue  of  the  ship  and  cargo. 
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An  appearance  was  given  for  the  agents  of  the  owners  of  the  ship 
and  the  consignees  of  the  cargo,  under  protest  to  the  jurisdiction,  and 
an  act  on  petition,  was  entered  into  by  the  proctors  for  both  parties, 
supported  by  affidavits  in  the  usual  manner. 

For  the  parties  appearing  under  protest  Jenner  and  PArWimorc  con- 
tended, that  the  crew  were  bound  to  exert  themselves  to  the  utmost 
of  their  power  for  the  preservation  of  the  ship  and  cargo,  and  that  the 
mere  performance  of  the  duty  could  give  them  no  title  to  be  rewarded 
as  salvors.  That  the  case  differed  materially  from  that  of  a  recaptme 
from  the  enemy,  because  the  act  of  capture  by  an  enemy  discharged 
the  crew  from  the  obligation  which  was  otherwise  imposed  on  them 

That  it  was  no  part  of  the  duty  of  a  crew  to  recover  a  ship 
[  *  16  ]  from  an  *  enemy  by  whom  she  had  been  captured,  but  that  liey 

were  bound  at  all  times  and  under  all  circumstances  toresist 
and  subdue  a  mutiny.  That  the  mode  of  proceeding  was  alti^etber 
erroneous,  inasmuch  as  it  ought  to  have  been  directed  against  ihe 
ship  and  the  cargo,  or  against  the  owners  themselves,  and  not  against 
the  agents  of  the  ship  and  consignees  of  the  cargo,  who  had  not  suf- 
ficient of  the  proceeds  remaining  in  their  hands  to  repay  the  advaocfs 
they  had  already  made.  That  the  vessel  was  gone  back  to  Bataris 
where  the  owners  reside,  and  from  them  compensation  should  be 
sought  if  any  were  due. 

Swdbey  and  Lushington  on  behalf  of  the  crew,  contended,  that  thae 
was  the  same  right  to  enforce  the  process  of  the  court  against  ibt 
agents   and   consignees   as   against  the  owners   themselves.    That 
the  owners  in  this  case  were  resident  in  Batavia,  where  the  aim 
of  the  court  could  not  reach  them.     That  the  consignees  could  not. 
under  the  circumstances,  have  any  just  ground  of  complaint,  be- 
cause they  had  sent  away  the  ship  since  the  monition   went  out 
against  them.     That  the  danger  of  rescuing  this  ship  from  the  insnr- 
gent  Malays  was  as  great  and   the   act  as  meritorious   as   that  of 
recapturing  a  vessel  from  the  enemy.     That  the  service  rendered  in 
rescuing  the  vessel  from  the  mutineers  could  not  have  been  conteni- 
plated  when  the  men  entered  into  an  agreement  for  their  wages,  and 
therefore  they  ought  to  have  some  reward  beyond  that  w^hich  thcr 
had  stipulated  for  in  the  contract  with  the  owners.     That  there  was 
no  particular   definition   of  a   salvage   service  to  be  found  in  the 
books,  and  that  the    Court  of  Admiralty  had  jurisdictioa 
[  •  17  ]  •to  reward   any  services  performed  upon  the   high   seas- 
Hope,  3  Robinson,  215 ;  Trelawney,  ibid,  (in  notes)  216 ; 
4  Robinson,  323. 
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Judgment. 

Sir  W.  Scott.  When  a  motion  was  made  for  a  warrant  to  arrest 
this  ship  and  cargo,  the  court  declined  to  grant  it,  and  recommended 
in  preference  the  mode  which  has  been  adopted  of  calling  by  moni- 
tion upon  the  agents  and  consignees.  I  entertained  considerable 
doabt  whether  the  service  which  has  been  performed,  was  of  such  a 
kind  as  this  court  had  the  power  of  remunerating,  and,  thinking  it  so 
very  doubtful  whether  any  salvage  was  due,  I  was  unwilling  to  put 
the  parties  to  the  inconvenience  of  having  their  ship  arrested. 

The  case  now  comes  before  me  by  protest  against  the  jurisdiction 
of  the  court,  and  I  must  confess  that  I  am  not  aware  of  any  case  in 
which  the  court  has  taken  upon  itself  to  assign  a  reward  for  services 
precisely  of  this  description.  It  has  been  said  that  no  exact  defini- 
tion of  salvage  is  given  in  any  of  the  books  :  I  do  not  know  that  it 
has,  and  I  should  be  sorry  to  limit  it  by  any  definition  now.  But  it 
appears  to  me  that  it  is  the  bounden  duty  of  the  crew  to  give  every 
assistance  in  their  power  to  prevent  or  quell  a  mutiny,  and  to  use 
their  utmost  exertions  to  preserve  or  recover  the  possession  of  the 
vessel  and  goods  of  their  employers.  The  case  is  extremely  different 
from  that  of  rescue  from  an  enemy,  because  there,  the  moment  the 
capture  is  effected,  the  crew  are  discharged  from  their  duty 
to  their  employers.  *  The  contract  between  the  parties  is  [  *  18  ] 
at  an  end.  The  seamen  no  longer  constitute  the  crew  of  the 
vessel,  but  become  prisoners  of  war.  Not  so  in  the  case  of  mutiny, 
for  that  does  not  discharge  them  from  their  duty  to  their  owners, 
whose  property  they  are  bound,  if  possible,  to  recover.  I  do  not 
mean  to  say,  that  they  are  called  upon  to  sacrifice  their  lives  wan- 
tonly and  to  no  purpose,  but  I  think  they  are  bound  to  use  their  best 
endeavors  whenever  there  is  a  reasonable  prospect  of  success.  A 
service  of  this  kind  does  not  appear  to  go  beyond  the  limits  of  that 
duty  which  they  are  bound  to  perform  in  virtue  of  the  engagement 
which  they  have  contracted  with  their  owners.  This  is  the  inclina- 
tion of  my  opinion  at  present,  and  unless  cases  of  a  similar  kind  can 
be  adduced,  in  which  the  court  has  interfered,  I  should  be  unwilling 
to  make  a  precedent,  and  to  extend  the  doctrine  of  salvage,  beyond 
the  limits  in  which  it  has  hitherto  remained,  by  introducing  a  new 
species.  The  case  which  has  been  cited  is  very  different  from  the 
present,  for  there  the  reward  was  decreed  to  the  crew  of  another  ship, 
upon  whom  no  duty  was  imposed,  calling  upon  them  to  attempt  the 
rescue.  I  shall  not  dismiss  this  case  at  present^  but  sufier  it  to  stand 
over,  to  see  if  any  precedents  can  be  produced.  If  none  such  can  be 
found,  I  think  I  shall  dismiss  this  suit. 
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-  --    -  ■  ■  • 

N.  B.     No  precedents  were  discovered,  and  the  suit  was  accord- 
ingly dismissed. 


[  •  19  ]  •  The  Galen,  Rogers.^ 

May  2,  1815. 

Sight  alone  is  generally  sufficient  to  entitle  king's  ships  to  share  as  joint  cspton,b«ii» 

are  exceptions  to  this  rnle.^ 
Where  it  is  impossible  to  obtain  witnesses  ft-om  the  captnred  vessel,  a  claim  of  joiiiUfaD! 

may  be  sustained  on  the  evidence  of  releasing  witnesses  only. 

This  was  an  American  ship  laden  with  a  cargo  of  cordage, in»,caii- 
vas,  and  tar,  and  proceeding  on  her  voyage  from  CronstadttoSiode 
Janeiro,  under  the  convoy  of  His  Majesty's  ship  Courageux,  Captiin 
Wilkinson,  commander,  and  five  other  of  his  Majesty's  ships  of  to. 
such  convoy  consisting  of  about  300  sail  of  merchant  vessels,  wm 
which  were  also  seven  other  American  ships.  At  half-past  eigi:i 
o'clock  in  the  evening  of  the  11th  of  August,  1812,  whilst  the  tei 
was  proceeding  into  the  Great  Belt,  it  was  joined  by  his  Majesw^^ 
ship  Pyramus,  under  the  command  of  Captain  Charles  Dashwwi 
who  communicated  to  Captain  Wilkinson  the  order  for  the  deteotioi 
of  American  property.  The  execution  of  this  order  it  was  thonjkt 
advisable  to  postpone  until  the  following  morning,  lest  the  boa& 
which  might  be  sent  to  take  possession  should  be  fired  npoa  in  tiie 
dark  by  the  ships  of  the  convoy,  or  the  American  vessels  take  \te 
opportunity  of  escaping.  At  daylight  on  the  following  morning'^ 
fleet  got  under  weigh,  and  between  11  and  12  o'clock,  the  weri« 
having  become  calm,  was  brought  to  anchor  off  the  Island  of  Fee* 
rin  in  the  Great  Belt,  and  The  Galen  and  other  American  ships  v« 
seized  and  detained  by  the  boats  of  The  Courageux  andthcote 
ships  of  the  squadron.  At  this  time  another  fleet  of  his  MajesJ}"* 
ships,  consisting  of  The  Cressy  and  four  others,  were  going  into  i|« 
Baltic ;  the  claim  of  these  ships  to  share  in  the  proceeds  a* 
[  •  20  ]  ing  from  these  seizures  was  not  disputed ;  but  a  simHar  'cliift 
having  been  made  on  behalf  of  his  Majesty's  ship  Aqiflk* 
Captain  William  Bowles,  and  his  Majesty's  bomb  vcssek  De«* 
tion  and  Meteor,  the  question  to  be  determined  was,  whether  ^ 


1  [S.  C.  1  Dod.  429.] 

3  [For  cases  as  to  joint  captures  see  The  Nordstrom,  1  Acton,  128,  note.] 
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were  entitled  to  share  in  the  proportion  intended  to  be  given  to  the 
captors  by  the  crown,  to  whom  the  prc^rty  had  been  condemned  as 
having  been  taken  previous  to  the  declaration  of  hostilities  against 
AmericEu 

The  King's  Proctor  consented,  on  behalf  of  his  Majesty,  that  the 
several  parties  praying  to  be  rewarded  as  joint  captors  might  be 
allowed  to  support  their  respective  claims  by  judicial  proceedings  in 
the  Court  of  Admiralty. 

The  circumstances  on  which  the  commanders  of  The  Aquilon, 
Lieviathan,  and  Meteor,  rested  their  claims  to  be  considered  as  joint 
captors  are  detailed  in  the  judgment  of  the  court. 

Previous  to  the  commencement  of  the  argument  on  the  main  ques- 
tion the  King's  Advocate  objected  to  the  evidence  of  Mr.  William 
LiTickcraft,  first  lieutenant  of  The  Meteor,  and  a  releasing  witness, 
because  in  an  answer  to  an  interrogatory  addressed  to  him  on  his 
cross-examination,  he  stated  that  "  he  will  not  swear  that  he  is  a  dis- 
interested  witness  in  the  cause,  or  that  he  will  in  no  way  be  a  gainer 
or  loser  in  any  event  thereof,  because  he  supposes  and  believes  that 
his  share  will  in  some  way  be  made  up  to  him  if  The  Meteor  should 
be  pronounced  to  be  a  joint  captor." 

•  Dr,  Adams  J  on  the  other  side,  argued  for  the  compe-  [  *  21-  ] 
tency  of  the  witness,  as  he  stated  in  answer  to  another  part 
of  the  same  interrogatory,  that  "  in  consequence  of  his  having  exe- 
cuted the  release  he  considered  he  had  no  right  to  share  in  the  prize 
in  question,  and  that  he  was  therefore  a  disinterested  witness  in  the 
cause." 

The  court  thought  the  objection  went  to  the  credit  rather  than  to 
the  competency  of  the  witness,  and  directed  his  evidence  to  be  re- 
ceived. 

Judgment. 
Sir  W.  Scott.  This  case  comes  before  the  court  on  a  reference 
from  his  Majesty's  government,  requiring  it  to  decide  on  the  conflict- 
ing claims  of  persons  asserting  themselves  to  be  entitled  to  share  in 
the  proportion  of  the  proceeds  of  this  ship  and  cargo,  which  has  been 
given  up  by  the  crown  for  the  benefit  of  the  seizors.  The  memorials 
-vvhich  have  been  delivered  in  by  the  parties  conceiving  themselves  to 
l>e  entitled  under  this  grant  firom  the  crown,  contain  statements  of 

VOL.  II.  —  DOD.  «       2 
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facts  which  are  not  very  reconcilable  with  each  other,  and  which 
therefore  render  it  somewha#lifficult  to  decide  upon  their  respective 
claims.  It  is  a  very  disadvantageous  circumstance,  also,  that  none 
but  releasing  witnesses  .have  been  examined.  It  is  an  established 
rule,  and  one  which  I  have  never  known  to  be  relaxed,  that  no  claim 
of  joint  capture  can  be  substantiated  on  the  evidence  of  releasing 
witnesses  only ;  I  think  it  but  reasonable,  however,  not  to  apply  the 
strictness  of  this  rule  to  the  present  case,  because  the  refe- 

[  •  22  ]  rence  to  the  court  for  its  *  decision  was  not  made  until  after 
the  Americans  who  were  captured  on  board  the  prize  had 
quitted  this  country.  Under  these  circumstances  it  was  irapossiUe 
to  obtain  the  testimony  of  witnesses  coming  from  the  captured  ves- 
sel ;  and  although  the  absence  of  such  testimony  is  a  circumstaDce 
which  renders  it  by  no  means  convenient  or  easy  to  come  to  a  jus: 
decision  on  the  merits  of  the  case,  yet  as  it  has  been  referred  to  me 
by  his  Majesty's  government,  at  the  request  of  the  parties,  I  tm 
bound  to  deal  with  it  in  the  best  way  that  I  can. 

The  claim  is  grounded  on  the  fact  of  sight  and  the  intention  to 
capture.  What  is  stated  on  the  part  of  The  Aquilon  and  J)evasta- 
tion  is  this,  that  on  the  morning  of  the  12th  of  August,  the  ships,  in 
company  with  The  Meteor  bomb-vessel,  were  proceeding  through  the 
Great  Belt  into  the  Baltic,  and  that  the  commanders  of  them  weie 
respectively  acquainted  with  the  orders  issued  for  the  detention  of  all 
American  vessels  and  their  cargoes ;  that  at  half-past  seven  in  the 
morning  they  came  to  an  anchor  off  the  island  of  Femerin,  and  at 
about  8  o'clock  observed  several  ships  in  the  south-east  quarter  steer- 
ing to  the  westward  towards  them,  and  about  half-past  nine  cleaiiy 
ascertained  them  to  be  a  large  convoy  under  several  ships  of  ^srai, 
which  about  11  or  12  o'clock  came  to  an  anchor  between  the  island 
of  Femerin  and  the  Trendelin  Reef,  the  weather  having  become 
calm ;  that  it  was  at  such  time  known  on  board  The  Aquilon  and 
Devastation,  as  well  as  on  board  The  Meteor,  that  there  were  Ameri- 
can vessels  in  the  convoy,  and  the  commanders  of  the  Md 

[  *  23  ]  ships  intended  to  examine  *  and  detain  all  such  American 
vessels  as  were  not  furnished  with  British  licenses,"  Ooe 
of  these  ships  was  directed  by  Sir  James  Saumarez,  whom  they  bad 
fallen  in  with  at  Gottenburg,  to  convey  intelligence  of  the  proclaioa- 
tion  of  the  government  for  the  detention  of  American  ships  to  Cap- 
tain Wilkinson,  the  commander  of  the  Baltic  fleet,  but  that  officer,  it 
appears,  had  received  from  another  quarter  previous  information  of 
the  hostilities  which  had  taken  place.  It  was  notorious  that  there 
were  at  this  time  very  many  American  vessels  employed  in  the  trade 
of  the  Baltic,  and  that  there  was  hardly  a  convoy  which  had  not 
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some  of  them  under  its  protection,  but  the  matter  did  not,  in  the 
present  instance,  rest  on  the  mere  notoriety  of  the  fact,  for  it  appears 
that  the  officers  commanding  these  vessels  had  received  positive  in- 
formation from  Sir  James  Saumarez  that  there  was  a  large  convoy 
coming  from  the  eastward  with  American  ships  in  it.  The  parties 
sailed  under  the  expectation  of  benefiting  by  the  capture  of  Ameri- 
can vessels ;  they  kept  a  good  look-out  for  the  purpose  of  communi- 
cating the  news,  and  of  assisting  in  the  captures  that  were  likely  to 
be  made,  and  thought  they  should  have  "  a  good  share,"  as  they  term 
it,  "  of  the  prizes  "  It  turns  out",  however,  that  the  news  had  been 
communicated  to  the  commander  of  the  convoy  before  they  came  up, 
although  he  deemed  it  not  expedient  to  make  any  seizure  on  the 
night  he  received  the  intelligence,  but  postponed  the  business  until 
the  following  day,  fearing  that  the  boats  might  be  fired  into  in  the 
dark,  or  that  the  American  vessels  might  make  their  escape  into 
some  of  the  adjacent  ports. 

•  The  material  fact  in  dispute  is,  whether  these  ships,  sailing  [  *  24  ] 
to  the  east,  were  in  sight  of  the  convoy  going  to  the  west,  at 
the  time  when  the  capture  took  place.     The  seizure  was  consummated 
by  sending  the  boats  of  the  convoying  ships  to  take  possession,  which 
must  probably  have  been  effected  without  producing  any  thing  that 
"would  attract  particular  notice  or  attention  from  other  ships  at  a  dis- 
tance.   There  is  nothing,  therefore,  in  the  mode  of  making  the  capture 
^^rhich  at  all  assists  the  case  of  the  parties  setting  up  the  claim  of  joint 
capture.     They  insist,  however,  that  they  were  in  sight  at  the  time  of 
capture,  that  they  had  a  knowledge  of  there  being  American  vessels 
in  the  convoy,  and  that  they  had  the  animus  capiendi.     The  general 
rule  certainly  is  that  sight  alone  is  sufficient  to  entitle  king's  ships  to 
be  considered  as  joint  captors,  and  it  is  a  rule  that  is  liable  to  very 
few  exceptions.     If,  indeed,  the  ships  should  be  sailing  in  different 
directions,  and  at  a  great  distance  from  each  other,  that  would  form 
an  exception,  and  the  rule  be  no  longer  in  force.     Again,  if  a  ship  is 
lying  in  port  unarmed  and  unrigged,  if  it  is  physically  impotent,  and 
can  afford  neither  encouragement  to  the  friend  nor  intimidation  to 
the  enemy,  then  its  claim  to  be  considered  a  joint  captor  cannot  be 
supported,  even  though  it  should  be  distinctly  proved  to  have  been 
in  sight  at  the  time  of  capture.     The  general  presumption  undoubt- 
edly is,  that  the  animus  capiendi  exists,  for  it  must  always  be  supposed 
that  the  king's  officers  are  willing  to  do  their  duty.     If  the  animus 
capiendi  existed  in  this  case,  and  the  ships  were  endeavoring  to  come 
up,  but  could  not,  on  account  of  the  state  of  the  wind,  that 
^  is  a  case  which  does  not  come  within  the  exceptions.     If  [  *  25  ] 
they  had  a  knowledge  of  what  was  going  on,  and  used  their 
endeavors  to  come  up,  that  is  sufficient. 
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The  allegation  of  the  asserted  joint  captors,  at  the  time  when  it 
was  first  offered,  appeared  to  be  defective,  because  it  did  not  contain 
any  averment  that  the  parties  bad  a  knowledge  that  there  were  an? 
American  ships  in  the  convoy,  much  less  that  they  had  intention  to 
capture  them ;  and,  being  stripped  of  these  essential  circumstanoes, 
the  case  was  reduced  to  this,  that  a  capture  was  made  of  which  they 
were  entirely  ignorant,  and  in  which  they  had  no  intention  to  partici- 
pate. Under  such  a  defective  statement,  it  was  quite  impossible  that 
the  claim  could  have  been  maintained ;  and  therefore,  in  conformity 
to  the  opinion  then  signified  by  the-  court,  the  allegation  was  altered 
and  amended.  The  question,  then,  is.  What  sort  of  knowledge  is 
requisite  to  be  shown  ?  Now,  I  certainly  never  thought  of  requiring 
that  they  should  be  acquainted  with  the  names  and  descriptions  of 
the  particular  American  vessels  which  were  in  the  convoy;  nor.oo 
the  other  hand,  should  I  be  satisfied  with  their  having  a  mere  gefleral 
knowledge  that  there  must  be  some  American  ships  upon  the  ocean. 
It  is  sufficient  that  they  had  such  a  probable  knowledge  that  there 
were  American  ships  in  the  convoy  as  would  induce  them  to  ad 
That  they  had  such  a  probable  knowledge,  is  pretty  clearly  esta- 
blished by  the  evidence  in  the  cause  ;  and  as  to  the  animus  copiewfi, 
that  follows  by  necessary  implication  of  law.     They  must  have  had 

the  intention  of  capturing,  and,  therefore,  if  sight  is  prorei, 
[  •  26  ]  then  I  think  they  will  be  *  entitled  to  share  as  joint  capton; 

otherwise,  not.     The  question,  therefore,  of  sight,  at  the  time 
of  capture,  becomes  the  main  question  in  the  cause. 

The  allegation  of  the  actual  captors  was  not  opposed  at  the  time 
of  its  admission.     If  it  had  been,  my  attention  would  have  been 
called  to  it,  and  I  should  have  suggested  an  alteration  by  ditecdtig 
them  to  state  at  what  precise  time  The  Aquilon  and  the  two  btigs 
came  in  sight ;  for,  in  truth,  the  whole  question  turns  upon  this:  ^Riere 
they  in  sight  at  the  time  of  capture,  or  were  they  not  ?    Upon  this  point, 
or,  indeed,  upon  any  other,  only  one  witness  has  been  examined  on 
the  part  of  the  actual  captor,  and  he  is  a  gentleman  who  is  wholly 
incapable  of  furnishing  the  court  with  any  precise  information  on  ite 
subject,  for  he  was  himself  below  at  the  time  ;  and  he  states  that  "i« 
did  not "  (as,  indeed,  from  his  situation,  he  could  not)  "  take  any  p«rt>" 
cular  notice  of  what  passed  in  regard  to  any  strange  vessels  haring 
appeared  in  sight."     On  the  other  side,  three  witnesses  have  been 
examined,  who  may,  I  think,  very  fairly  be  reduced  to  two,  for  ow 
of  them  (Bowyer)  is  liable  to  the  same  objection  as  the  witness  en- 
mined  for  the  actual  captors,  namely,  that  he  was  below  at  the  tiffiCi 
and  consequently  can  only  speak  from  the  report  made  by  other  p 
sons.     The  other  two  witnesses  pursue  the  history  of  the  transactioa 
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throughout  pretty  much  in  the  manner  I  have  described  it,  stating 
I     their  knowledge  that  war  had  broken  out  between  Great  Britain  and 
America,  their  intention  to  capture  American  vessels,  and  that  they 
kept  a  good  look-out  for  the  purpose  of  discovering  them.     What 
Lieutenant  Sparrholt,  of  The  Aquilon,  states,  is. this,  "  that 
*  on  the  morning  of  a  day  happening  in  the  month  of  Au-  [  *  27  ] 
gust,  in  the  year  1812,  which  he  believes  was  the  12th  day 
-of  the  said  month.  The  Aquilon, and  the  said  two  bomb-vessels,  Me- 
teor and  Devastation,  were  proceeding  together  through  the  Great 
Belt  into  the  Baltic  Sea,  and  at  about  half  past  seven  o'clock  that 
morning  they  came  to  an  anchor  off  the  island  of  Femerin,  and  that 
about  eight  o'clock  the  said  morning,  the  deponent  being  then  upon 
deck,  heard  it  reported,  from  the  man  on  the  look-out  at  the  mast- 
head of  The  Aquilon,  that  several  ships  were  in  sight  at  the  south- 
east quarter ;  but  the  deponent  did  not  go  aloft  to  look  at  them,  for 
it  was  pretty  well  known,  or  supposed,  both  by  Captain  Bowles  and 
himself,  that  such  ships  were  a  fleet  of  merchant  vessels  coming 
down  the  Baltic  from  Hano ;  as  Admiral  Sir  James  Saumarez  had 
informed  the  said  Captain  Bowles  that  a  large  fleet  of  merchant  ves- 
sels, in  which  it  was  known  there  were  several  Americans,  was  com- 
ing down  the  Baltic,  under  convoy  of  his  Majesty's  ship  Courageux, 
Captain  Wilkinson,  commander,  and  of  several  other  ships  of  war, 
and  had  desired  the  said  Captain  Bowles  to  inform  Captain  Wilkin- 
son of  the  aforesaid  orders  of  his  Royal  Highness  the  Prince  Regent 
to  detain  all  American  vessels  and  their  cargoes,  as  soon  as  he  could 
come  up  with  the  said  convoy ;  and  in  the  course  of  the  time  that 
Capt  Bowles  and  the  deponent  were  at  breakfast  together,  at  about 
half  past  eight  o'clock  that  morning,  they  conversed  together  on  the 
subject  of  the  said  ships  reported  to  be  in  sight,  being  the  said 
expected  •convoy,  and  sent  a  man  with  a  glass  up  aloft,  to  [  *28  ] 
•  see  ^n  what  direction  such  ships  were  steering,  when  he 
reported  that  they  were  steering  to  the  westward  down  the  Belt, 
-which  was  in  a  direction  towards  The  Aquilon  and  the  said  two 
bomb-vessels ;  and  when  the  deponent  went  on  deck  again,  about 
nine  or  a  little  after  nine  o'clock  the  said  morning,  he  saw  them,  and 
olearly  made  out  the  ships  to  be  a  large  convoy,  under  the  protection 
o£  several  ships  of  war,  by  the  help  of  a  glass,  and  could  also  see 
i;faeni  even  without  a  glass,  from  the  deck  of  The  Aquilon ;  and  it 
beting  then  pretty  certain  that  such  fleet  was  the  convoy  that  the  said 
ir  James  Saumarez  had  as  aforesaid  mentioned  to  Captain  Bowles, 
,  the  said  Captain  Bowles,  determined  to  detain  and  take  posses- 
si  c»n  of  as  many  of  the  American  vessels  and  their  cargoes,  in  the 
92iJd  fleet,  as  he  could." 

2* 
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The  evidence  given  by  Mr.  William  Luckcraft,  of  The  Meteor,  is 
very  much  to  the  same  effect.  He  says,  that  "  on  the  morning  of  the 
12th  of  the  said  month  of  August,  just  about  seven  o'clock,  to  the 
best  of  his  recollection  as  to  the  hour,  the  said  three  ships  being  then 
preparing  and  just  about  to  come  to  an  anchor  off  the  island  of  Fe- 
merin,  in  the  Great  Belt,  on  account  of  the  wind  and  tide  not  pennit- 
ting  them  to  proceed  further  towards  the  Baltic  Sea,  he,  the  deponent, 
being  then  upon  deck  of  The  Meteor,  heard  the  man  upon  the  loot 
out  at  the  mast-head  of  that  vessel  report  a  convoy  in  sight  to  the 
south-east  quarter,  steering  to  the  westward,  towards  the  said  three 
vessels.  The  Aquilon,  Meteor,  and  Devastation,  which  were 

[  •  29  ]  very  near  to  each  other,  which  said  *  convoy  was  then  wel 
known  to  be  the  expected  fleet  of  merchant  vessels  coming 
down  the  Baltic  to  Gottenburg,  under  convoy  of  several  of  his  Ma- 
jesty's ships  of  war;  but  the  weather  being  then  rather  hazy, and  tie 
said  fleet  being  at  the  distance  of  seven  or  eight  miles,  as  he  supposes 
and  believes,  he  did  not  then  see  any  of  the  ships  composing  the 
same,  nor  was  much  notice  taken  of  them,  until  they  came  ncai 
enough  to  be  seen  from  the  deck  of  The  Meteor,  for  the  wind  lod 
tide  being  then  in  favor  of  the  said  fleet,  coming  down  totheplicc 
where  The  Aquilon,  Meteor,  and  Devastation  were,  as  aforesaid,  pre- 
paring to  come  to  an  anchor,  and  did  accordingly  come  to  an 
a  little  after  seven  o'clock  that  morning,  and  where  the  said 
ships  continued  lying  at  anchor  until  the  evening  of  the  same  iky, 
the  said  place  being  off  the  island  of  Femerin,  it  was  fully  eipectei 
that  the  said  fleet  would  have  continued  under  weigh,  until  it  lad 
also  come  down  to  the  said  three  ships,  and  so  well  was  it  know  on 
board  The  Meteor,  that  the  said  fleet  of  ships  which  had  been  lepaittd 
in  sight,  was  the  expected  convoy  of  merchant  ships  coming  frwa 
Hano  to  Gottenburg,  that  the  falling  in  therewith  caused  much  joj 
among  the  officers  of  The  Meteor,  for  it  was  expected  by  thcmthsi 
they  would  get  a  good  share  of  prize-money,  by  the  captareoftiie 
American  vessels,  which  it  was  well  known  were  in  the  said  Seet, 
and  such  expected  capture  of  American  vessels  became  the  sul^eci 
of  conversation  between  Captain  Fisher  of  The  Meteor  and 

/[  *  30  ]  this  deponent,  by  which  he  knows  *  that  the  said  Captain 
Fisher,  under  a  supposition  that  the  orders  for  detainiDg 
American  vessels  could  not  have  been  communicated  to  the  com- 
manders of  his  Majesty's  ships  of  war  convoying  the  said  fleet  of 
merchant  vessels,  had  determined  to  seize  and  detain  as  many  of  ^ 
American  vessels  and  their  cargoes  in  the  said  fleet  as  he  could,  tbat 
were  not  protected  by  British  licenses ;  and  the  deponent  has  not  ti« 
least  doubt,  but  verily  believes  that  the  respective  conmianders  w 
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The  Aquilon  and  Devastation  intended  doing  the  same  thing.     That 
about  nine  o'clock  in  the  morning  of  the  said  12th  day  of  August^ 
the  deponent  being  again  upon  deck  and  the  weather  having  become 
much  clearer,  he  plainly  saw,  without  the  help  of  a  glass,  the  said 
ships  forming  or  composing  the  said  fleet,  which  were  then  still  under 
weigh,  and  having  then  taken  a  glass  to  view  the  said  ships,  he  could 
and  did  then  plainly  see  and  distinguish  the  several  ships  of  war 
(being  the  convoying  ships)  from  the  merchant  ships  in  the  said  fleet? 
and  he  has  no  doubt  that, the  same  could  have  been  and  were  as 
plainly  seen  and  distinguished  by  those  on  board  The  Aquilon  and 
Devastation,  as  they  were  by  the  deponent  and  others  on  board  The 
Meteor,  at  which  said  time  he  thinks  that  the  said  fleet,  which  was 
still  standing  to  the  westward  towards  the  said  three  ships  at  anchor, 
was  within  about  six  or  seven  miles  from  them,  for  there  had  been 
but  little  wind  from  the  time  when  the  said  fleet  was  first  discovered 
as  aforesaid,  and  the  said  fleet  had  closed  but  very  little  with 
the  said  three  ships  at  anchor ;  but  it  was  then  *  ascertained  [  *  31  ] 
to  a  certainty  (of  which,  however,  no  doubt  had  been  be- 
fore entertained)  that  the   said  fleet  was  a  large  convoy  under  the 
protection  of  several  of  his  Majesty's  ships  of  war.     That  about  ten 
o'clock  of  the  same  morning,  to  the  best  of  his  recollection  as  to  time, 
the  weather  having  become  quite  calm,  the  aforesaid  convoy  was 
observed  by  the  deponent,  and  by  the  commander  and  the  rest  of  the 
officers  of  The  Meteor,  to  come  to  an  anchor  between  the  island  of 
Feraierin  and  the  Trendelen  Reef,  at  the  distance,  as  he  thinks,  of 
about  six  or  seven  miles  from  the  said  three  vessels.  The  Aquilon, 
Meteor,  and  Devastation  ;  and  it  was  a  matter  of  surprise  to  the  de- 
ponent and  the  commander  and  officers  of  The  Meteor,  what  could 
cause  the  said   fleet  so  to  come  to  an  anchor;  for  although  the 
weather  had  become  calm,  yet  the  tide  was  in  favor  of  the  said  fleet 
getting  further  on  its  voyage  and  to  a  better  anchorage,  by  continuing 
under  weigh,  which  in  the  deponent's  opinion  and  judgment  ought 
to  have  been  done."     Captain  Wilkinson,  however,  the  commander 
of  the  convoy,  thought  otherwise,  and  I  dare  say  he  had  very  good 
reason  for  bringing  the  convoy  to  an  anchor  where  he  did. 

Upon  the  whole  I  think  the  result  is  that  the  fact  of  sight  is  sufli- 
jiently  proved;  and  as  it  is  the  necessary  intendment  of  the  law  that 
he  officers  commanding  his  Majesty's  ships  have  at  all  times  the 
mimtis  capiendij  I  shall  pronounce  for  the  interest  of  the  three  vessels 
laiming  to  be  entitled  to  share  as  joint  captors. 
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[  •  32  ]  •  Rattlesnake,    MaffeU 

Maj  6,  1815. 

A  claim  of  joint  capture  cannot  be  supported,  where  the  chase  has  beea  abandoned  bdae 

the  act  of  capture  is  consummated. 
When  two  vessels  associate  in  pursuit  of  a  prize,  if  either  of  them  ceases  from  the  pnsi. 

th'b  association  ceases  at  the  same  time. 
A  little  assistance,  rendered  bj  one  vessel  to  another  in  the  earlj  part  of  a  diase.gimai 

title  to  share  in  the  prize. 

This  was  the  case  of  an  American  privateer,  which  sailed  from 
Bayonne  upon  a  cruise  on  the  18th  of  June,  1814,  and  between  tea 
and  eleven  o'clock  in  the  morning  of  the  25th  of  the  same  moaih,was 
observed  by  his  Majesty's  ship  Hyperion,  William  Price  Combr,  E&- 
quire,  commander,  which  immediately  made  all  sail  in  chase;  and 
between  five  and  six  o'clock  in  the  morning  of  the  26th,  effected  the 
capture,  no  other  ship  being  in  sight  at  the  time.  A  claim  of  ]mi 
capture  was  given  on  behalf  of  his  Majesty's  ship  Jasper,  founded  on 
circumstances  which  are  detailed  in  the  judgment  of  the  court 

'Judgment. 
Sir  W.  Scott.     The  allegation  in  this  case  pleads  "  that  his  Ma- 
jesty's ship  Jasper,  on  the  25th  day  of  June  last,  being  in  latitude  4^ 
13'  north  and  longitude  9^  24'  west,  and  steering  S.  S.  W.  witfc  tix 
wind  north,  a  brig,  which  proved  to  be  The  Rattlesnake,  and  vliicb 
had  been  seen  from  on  board  The  Jasper  in  the  morning  of  the  said 
25th  day  of  June,  by  the  wind,  was  observed  to  bear  up,  and  to  be 
making  all  sail  apparently  in  chase  of  his  Majesty's  said  ship  of  war. 
that  at  11  o'clock,  A.  M.,  of  the  same  day,  his  Majesty's  said  ^ 
t^uled  to  the  wind  in  chase  of  the  said  brig;   that  atfioofv 
[  •  33  ]  Tiie  Bayonne  islands  bore  W.  S.  W.  *  distant  eight  or  niue 
leagues,  latitude  42°  13'  north ;  that  at   12  30'  the  said 
brig,  being  within  about  two  gun-shots  of  his  Majesty's   said  sb^ 
Jasper,  hauled  to  the  wind  on  the  larboard  tack,  and  at  one  o'dock 
tacked."    It  proceeds  to  state,  that  "  shortly  afterwards  a  frigate,  wfaick 
proved  to  be  his  Majesty's  ship  Hyperion,  was  seen  to  wiodwisdi 
when  his  Majesty's  said  ship  Jasper  made  signals  to  the  said  fiigate.* 
Now  this  should  lead  one  to  suppose  that  it  was  in  consequence «l 
these  signals  that  The  Hyperion  commenced  the  chase,  and  one  rf- 


[For  note  of  cases  respecting  joint  captures,  see  The  Nordstern,  1  Acton,  12S.} 


HIGH  COURT  OF    ADMIRALTY.  34 

—  — -    -       ■  ■  _        -  ■  ■  ■  .  -  ■  ■  ■      ■■         ■  1 1  ■■     I  I    -  ■  ^  ■  ■  ■ 

The  Rattlesnake.    2  Dod. 

the  officers  of  The  Jasper,  who  has  released  his  interest,  and  been 
examined  as  a  witness,  states  that  The  Hyperion  was  not  in  chase 
before  these  signals  were^made  by  The  Jasper.  -  But  that  is  not  the 
account  given  by  the  American  witnesses,  who  are  most  to  be  relied 
on.  What  the  witness  (Sharp)  states  is,  that  about  eight  o'clock  in 
the  forenoon,  after  she  h&d  stood  off  for  a  little  while,  The  Rattle- 
snake tacked  and  stood  in  shore  again ;  and  that  thereupon  the  said 
brig  of  war  also  tacked  and  stood  in  after  her ;  in  a  few  minutes  after 
The  Rattlesnake  had  so  stood  in,  another  vessel  of  war  was  seen 
from  on  board  to  windward,  coming  down  upon  the  course  of  The 
Rattlesnake,  with  all  sail  set ;  as  the  said  strange  sail  came  down 
very  fast,  she  was  soon  discovered  to  be  a  frigate ; "  and  the  other 
American  witness  speaks  nearly  to  the  same  effect;  so  that  it  is  quite 
clear  that  it  was  not  in  consequence  of  the  signals  made  »by  The 
Jasper  that  The  Hyperion  commenced  the  chase  of  the  prize.  The 
allegation  goes  on  to  state,  that  "  the  said  brig,  for  a  consi- 
derable time,  ran  about  *  two  points  free  between  his  Majes-  [  *  34  ] 
ty's  said  frigate  Hyperion  and  The  Jasper ;  but  the  weather 
being  hazy,  The  Hyperion  and  the  prize  in  question  were  not  seen 
from  The  Jasper  after  eight  o'clock,  P.  M."  But  I  think  it  must 
have  been  at  a  much  earlier  period  of  time  that  The  Jasper  lost  sight 
of  The  Hyperion  and  the  prize,  for,  according  to  the  account  given 
by  the  American  witnesses,  the  brig  was  lost  sight  of  at  six  o'clock, 
or  even  earlier.  One  of  the  witnesses  says,  that  "  they  both  "  (that 
is,  The  Hyperion  and  The  Jasper)  "  continued  in  chase  of  The  Rat- 
tlesnake, and  pursuing  the  same  course,  until  about  six  o'clock  in  the 
evening,  when  they  lost  sight  of  the  brig."  And  the  other  witness 
(Fellman  the  sailmaker)  says,  that  "  the  brig  continued  in  chase,  keep- 
ing rather  under  the  lee  of  The  Rattlesnake,  till  she  dropped  astern, 
but  she  was  in  chase  till  between  five  and  six  o'clock  in  the  after- 
noon, at  which  time  The  Rattlesnake  had  run  her  out  of  sight."  In 
the  allegation  it  is  averred  that  '<  The  Jasper  continued  in  chase  all 
the  night,  in  a  west  course,  which  did  not  differ  half  a  point  from  the 
course  steered  before  dark."  It  turns  out,  however,  upon  the  evi- 
dence, that  The  Jasper  had  quitted  the  chase  before  the  act  of  cap- 
ture was  consummated,  and  having  given  up  the  pursuit  as  desperate, 
was  proceeding  for  her  port  of  destination.  If  The  Jasper  had  con- 
tinued in  chase,  although  not  in  sight,  I  should  have  held  that  she 
was  entitled  to  share  in  the  prize.  But  the  fact  is,  that  The  Jasper 
had  not  only,  in  consequence  of  her  being  a  heavy  sailer, 
lost  sight  of  the  prize,  but  that  she  had  *  actually  abandoned  [  *  35  ] 
the  chase,  and  was  pursuing  her  course  with  a  different  ob- 
ject in  view.     Abandonment  of  pursuit  is,  according  to  the  general 
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rule,  abandonment  of  the  benefit  to  be  derived  from  it,  and  there 
must  be  strong  circumstances  indeed  to  form  a  case  of  eiceptiooto 
this  general  rule. 

It  is  said  that  the  claim  of  The  Jasper  may  be  supported  upon  the 
ground  of  association  — that  the  vessels  were  engaged  in  oneandtbe 
same  enterprise,  and  that  so  intimate  was  their  union  that  private  sf- 
nals  were  exchanged  between  them.  But  the  association,  if  sadir. 
is  to  be  deemed,  appears  to  have  been  of  a  vei'y  casual  nature,  and  to 
have  had  no  previous  existence.  Both  vessels,  in  the  first  instana, 
chased  separately  and  distinctly,  though  they  afterwards  joined  in 
the  pursuit.  The  association  extended  no  farther  than  thepoRniiof 
the  prize  in  question,  and  when  that  pursuit  ceased  on  the  [»n  d 
The  Jasper,  the  association  ceased  at  the  same  moment  of  time. 

It  is  said  that  The  Jasper  was  ordered  to  steer  in  a  particular  diro- 
tion,  and  that  by  the  course  she  pursued,  and  the  position  slie  took, 
she  contributed  to  the  capture,  and  I  have  little  doubt  thatAedida) 
to  a  certain  extent;  but  it  appears  that  the  assistance  of  this  sort  vas 
very  limited,  for,  according  to  the  testimony  of  the  American^- 
nesses,  it  was  the  superior  sailing  of  The  Hyperion  that  settled  the 
Ipusiness.  That  it  was  which  the  witnesses  understood  to  be  tue 
efficient  cause  of  the  capture.     I  am  not  aware  that  it  has  everbea 

laid  down  that  any  little  assistance  rendered  byone^cs^ 
[  •  36  ]  to  another  in  the  early  part  of  a  chase,  such,  for^iostuK, 

as  causing  the  prize  to  change  her  course,  wonldgivea 
interest  to  the  vessel  rendering  such  assistance ;  I  think  the  coiKffit 
has  always  been  held  as  the  correct  rule  upon  the  subject.   Tbecis 
of  The  Empress,  (vol.  i.  p.  268,)  which  has  been  cited,  appeals  to  me 
to  have  no  direct  bearing  on  the  question ;  That  was  a  case  in  ^u^ 
two  of  his  Majesty's  ships,  meeting  casually  with  eachother.fr 
covered  two  vessels  of  the  enemy  steering  in  different  directioos,«l 
in  order,  if  possible,  to  effect  the  capture  of  both  of  them,  the  oS« 
who  was  superior  in  command,  directed  one  of  the  king's  shiptopn?- 
sue  one  of  the  enemy's  vessels,  whilst  he  went  in  chase  of  ihcodKi; 
one  of  these  ships  effected  the  capture  of  the  vessel  of  which  she^ 
in  pursuit,  but  the  other  did  not.     The  court  there  was  of  ojaam 
that  there  was  a  joint  enterprise  and  a  distribution  of  forcefcrtll 
purpose  of  capturing  both  the  enemy's  vessels.     There  was  no«l* 
donment  of  the  common  pursuit,  for  a  common  pursuit  it  was, 
of  separate  objects.     Here  is  not  only  an  abandonment  of  the  p 
but  a  return  to  the  business  on  which  the  ship  was  engaged 
the  pursuit  began.     Here  was  a  total  discontinuance  of  the 
before  the  capture  was  made,  and  therefore  I  must  pronounce 
the  claim  of  The  Jasper  to  share  in  the  prize. 
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•  Alexander,  Crane.  [  *  37  ] 

May  6,  1815. 

The  property  of  an  allied  soyereign,  recaptured  from  the  enemy,  restored  free  from  salvage 

or  expenses. 

This  was  the  ease  of  a  British  ship  laden  with  a  cargo  of  fruit, 
^ne,  oil,  and  other  merchandise,  belonging  to  subjects  of  the  Grand 
Duke  of  Tuscany,  and  also  having  on  board  a  marble  monument,  the 
property  of  the  King  of  Prussia,  intended  to  be  erected  in  memory  of 
his  late  queen.  The  ship  and  cargo  were  captured  on  the  14th  of 
November,  1814,  by  an  American  ship  of  war,  whilst  in  the  prosecu- 
tion of  a  voyage  from  Leghorn  to  Hamburg,  and  were  recaphired, 
on  the  23d  of  the  same  month,  by  a  British  privateer. 

The  court  decreed  restitution  of  the  ship,  on  payment  of  the  usual 
salvage  to  the  recaptors,  and  of  the  cargo,  on  payment  of  expenses 
without  salvage.  It  further  directed,  that  no  part  of  the  expenses 
should  be  charged  on  the  property  of  his  Majesty  the  King  of  Prussia. 


•  INSTANCE  COURT.  [  •  38  ] 

Experimento,  Garcia,  formerly  Experiment,  Rutherford. 

May  11,  1815. 

The  Court  of  Admiralty  has  power  to  inquire  into  the  title  in  cases  in  which  British  subjects 
lay  claim  to  a  ship  coming  to  this  country  in  the  possession  and  as  the  property  of  foreigners. 

This  was  a  cause  of  possession,  civil  and  maritime,  promoted  by 
Charles  Campbell,  James  Bowden,  and  James  Edmondson,  the  exe- 
cators  of  the  late  Samuel  Donaldson  of  London,  who  in  the  year 
1806  became  the  sole  owner  and  proprietor  of  this  ship,  under  a  pur- 
chase made  from  the  commissioners  of  the  management  of  Prussian 
property,  for  the  sum  of  3,100/. 

In  the  beginning  of  the  year  1812,  Mr.  Donaldson  sent  the  ship, 
under  the  command  of  James  Rutherford,  to  Nassau  and  Amelia 
Island,  for  the  purpose  of  bringing  home*  a  cargo  of  timber.  After 
the  cargo  had  been  put  on  board,  and  whilst  the  vessel  was  lying  in 
Saint  Mary's  River,  intelligence  was  received  that  hostilities  had  com- 
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menced  between  Great  Britain  and  the  United  States  of  America. 
The  master,  being  apprehensive  of  capture  by  .American  cmisets. 
determined  to  put  to  sea  immediately,  but,  in  endeavoring  so  to  do, 
his  vessel  grounded  upon  the  bar  of  the  river,  in  which  situation  sbe 
was  deserted  by  the  mate  and  the  rest  of  the  crew,  the  master  biiosel: 
being  the  only  person  left  on  board.  On  the  following  day  the  sUp 
floated,  and  he  then  contrived  to  run  her  upon  the  mud  on  T^ 
Island,  within  the  limits  of  the  Spanish  territory.  Two  days  afa- 
wards  she  was  taken  possession  of  by  an  American  gun-lK)at,  ul 

carried  into  Saint  Mary's,  and  there  put  into  a  place  ofa- 
[  •  39  ]  curity.    *  Proceedings  were  afterwards  instituted  against  la 

in  the  Admiralty  Court  at  Savannah,  but  an  act  of  congres 
having  about  that  time  passed,  authorizing  the  President  of  the  United 
States  to  grant  passports  to  all  British  ships  that  might  happen  to  x 
in  the  ports  of  America,  this  ship  and  several  others  were  daizDed  oi 
behalf  of  the  British  subjects  to  whom  they  respectively  belongei 
The  claims  thus  made  were  referred  by  the  Admiralty  Court  to  tlie 
executive  government,  and  being  again  sent  back  to  that  cooit  fot 
legal  decision,  the  judge  pronounced  the  claimants  to  be  eotitied  to 
the  benefit  of  the  act  of  Congress,  and  issued  his  order  for  grannaj 
the  necessary  passports.  Several  months  elapsed  before  this  dediks 
took  place,  during  which  the  ship,  which  had  sustained  very  roaterii 
loss  and  injury  in  her  hull,  sails,  and  rigging,  remained  in  thecnstodr 
of  the  marshal  of  the  court,  who  applied  to  the  British  Vice-ConaoL  £ 
Savannah,  for  payment  of  the  expenses  occasioned  by  her  detente 
but  the  vice-consul  declined  to  advance  the  money,  being  apprehensin 
that  the  ship,  in  consequence  of  the  injuries  she  had  suffered,  iroai: 
not  sell  for  a  sufficient  sum  to  defray  the  amount  of  charges  demanded 
by  the  marshal.  On  the  20th  of  February,  1813,  the  judge  issued  kis 
decree  or  order  "  condemning  and  permitting  the  sale  of  the  said  ship." 
provided  the  costs  and  charges  upon  her  should  not  be  paid  witliifl  a 
time  specified  for  that  purpose.  The  expenses  not  having  been  paiJ 
within  the  time  limited,  the  marshal  of  the  court  advertised  the  shif 

for  sale,  and  she  was  sold  at  public  auction,  under  his  &utb(v- 
[  •  40  ]  ity,  for  the  sum  of  $900,  to  *  the  house  of  Hibberson  k  Co, 

the  present  claimants,  to  whom  a  bill  of  sale  was  stated  vs 
have  been  duly  executed  by  the  marshal.  She  was  afterwari 
removed  to  the  port  of  Fernandina  in  Amelia  Island,  where  the  co- 
ginal  bill  of  sale  was  delivered  up  to  the  governor  of  East  FlaidL 
and  an  act  of  naturalization  passed,  by  which  she  was  adopted  » 
Spanish,  and  received  the  name  of  The  Experimento.  After  this,^ 
ship,  documented  as  a  Spanish  ship,  and  as  the  property  of  the  Spanish 
house  of  trade  by  whom  she  had  been  purchased,  made  a  voya|t 
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from  Amelia  Island  to  Liverpool,  and  back  again  to  Amelia  Island, 
from  which  she  came  on  her  present  voyage  to  Portsmouth,  where 
she  was  arrested  at  the  suit  of  the  executors  of  Mr.  Donaldson. 

The  King's  Advocate  and  Adams,  for  the  executors,  argued  that  a 
British  registered  owner  ought  not  to  be  divested  of  his  prope^fty  with- 
out good  and  sufficient  proof  that  it  had  been  legally  transferred  to 
some  other  person.  They  admitted  that  if  the  ship  had  been  regu- 
larly condemned  by  an  American  Prize  Court  of  Admiralty,  and  sold, 
under  the  sentence  of  condemnation,  to  a  neutral,  the  title  of  the 
former  owner  would  be  defeated ;  but  they  contended  that  in  this 
case  there  was  no  proof  of  any  regular  jufllcial  proceeding  in  an 
American  court  of  justice.  The  American  government,  they  said, 
had  ordered  the  vessel  to  be  restored  to  its  British  owner,  and 
they  asked  nothing  more  of  the  court  than  to  enforce  this  order 
of  the  American  government ;  that  there  was  no  sufficient  proof 
that  the  American  court  had  ordered  the  ship  to  be  sold 
•  for  payment  of  the  expenses  incurred  by  its  detention,  [  *  41  ] 
much  less  that  it  had  condemned  it  as  prize.  That  no  decree 
of  the  court  ordering  the  sale,  nor  any  bill  of  sale  signed  by  the  mar- 
shal, or  any  other  person  having  competent  authority,  was  produced. 
That  the  decree  of  the  court,  or  an  authentic  copy  of  it,  and  the  bill 
of  sale  itself  ought  to  have  been  produced,  and  that  the  mere  recital 
of  them,  in  another  instrument,  could  not  be  taken  as  any  legal  proof 
that  they  ever  had  existence.  That  the  purclfese-money  for  the  ship 
was  much  less  than  its  real  value,  and  the  pretended  sale  altogether 
fraudulent  and  coUusive.  That  the  title  of  the  British  owner,  hav- 
ing never  been  legally  divested,  his  executors  were  entitled  to  be  put 
into  possession  of  the  vessel  by  the  order  of  this  court. 

For  the  Spanish  owners,  Arnold  and  Lushington  argued,  to  the 
effect  of  the  observations  contained  in  the  judgment  of  the  court. 

Judgment. 
Sir  W.  Scott.  This  ship  was  arrested  on  the  1st  of  April  last,  at 
the  suit  of  three  British  subjects,  the  executors  of  Mr.  Donaldson, 
who  was  at  one  time  its  undoubted  owner.  Three  several  defaults 
had  been  granted,  according  to  the  regular  mode  of  proceeding  in 
such  causes ;  and  the  fourth  default  was  about  to  be  granted,  when 
an  appearance  under  protest  was  given  on  behalf  of  Messrs.  Hib- 
berson  &  Young,  asserting  themselves  to  be  the  Spanish  owners 
of  this   ship.     On  the  next  following  day,  however,  their  protest 
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[  •  42  ]  was  waived ;  *  so  that  there  is  no  longer  any  question  as  to 
the  jurisdiction  of  this  court. 
In  cases  in  which  British  subjects  have  set  up  a  claim  to  vessds 
coming  into  the  ports  of  this  country  in  the  possession  and  as  the 
property  of  foreigners,  the  power  of  the  court  is  not  so  circum- 
scribed that  it  may  not  inquire  a  little  into  the  title  by  which  tte 
property  is  held.  It  has  not  considered  itself  so  universally  boand 
to  abstain  from  entering  into  the  question  of  title,  and  there  is  good 
reason  why  it  should  not,  for  if  the  British  claimant  cannot  hare 
justice  done  him  here,  he  certainly  cannot  procure  it  elsewhere.  I 
hold  myself  therefore  at  liberty  to  interfere  in  questions  of  this  kind 
so  circumstanced ;  especially  where  there  is  any  appearance  of  fraod- 
ulent  or  piratical  practices  by  the  party  in  possession  of  the  vessel 

In  considering  this  question,  it  is  material,  in  the  first  place,  to 
look  at  the  prayers  of  the  parties  as  contained  in  the  act  on  petitioa 
which  they  have  given  in.  For  the  Spanish  owners  it  is  prayed  that 
the  warrant  of  arrest  may  be  superseded,  and  that  the  parties  at 
whose  instance  it  issued  may  be  condemned  in  the  costs  of  this  pro- 
ceeding. On  the  other  side,  it  is  prayed  that  possession  of  the  ship 
may  be  delivered  to  the  executors  of  the  British  owner,  and  that  the 
Spanish  claimants  may  be  condemned  in  the  contumacy  fees,  ix. 
The  parties  respectively  pray  all  that  the  court  has  the  power  of 
doing,  and  it  is  therefore  I  think  impossible,  after  this,  that  I  cu 
hold  that  these  are  mere  initiatory  proceedings.     It  woiild 

[  *  43  ]  be  perfectly  inconsistent  with  the  shape  *  and  character 
which  the  cause  has  assumed,  if  I  were  not  to  do  somethiiig 
further.  I  am  of  opinion  that  the  case  is  already  ripe  for  dedsioB. 
And,  if  it  be  true,  as  it  has  been  represented,  that  this  ship  is  detail^ 
at  a  very  considerable  daily  expense,  it  is  the  more  incumbent  on  the 
court  to  proceed  as  speedily  as  possible  to  its  final  adjudication. 
The  parties  have  already  gone  into  the  merits  of  the  case,  and  I  sbaH 
certainly  not  now  indulge  them  with  permission  to  go  farther  into 
them  by  stating  and  proving  other  facts. 

Then  what  are  the  facts  now  before  the  court  ?  It  is  stated  by  the 
Spanish  claimants,  and  indeed  by  the  executors  of  the  British  owner 
likewise,  that  the  ship  was  at  Amelia  Island  when  hostilities  broke  oat 
between  Great  Britain  and  America ;  that  the  master  was  desirous  d 
getting  away  in  order  to  avoid  capture ;  and  that  in  endeavoring  so  to 
do,  the  vessel  got  upon  a  sand-bank  at  the  mouth  of  the  river.  That,  it 
seems,  was  the  first  misfortune  that  befel  this  vessel.  She  was  aft€^ 
wards  captured  by  an  American  gun-boat,  carried  into  St  Mary's,  and 
proceeded  against  in  the  Court  of  Admiralty  at  Savaimabi  and  I  can 
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have  little  doubt,  although  there  certainly  is  no  sufficient  evidence  of 
the  fact,  that  what  then  took  place  was  in  the  nature  of  a  prize  pro- 
ceeding.    However,  it  seems  that  there  was  an   act  of  Congress 
passed,  authorizing  the  President  of  the  United  States  to  grant  pass- 
ports to  British  ships  in  American  ports  to  return  to  their  own 
country.     The  benefit  of  this  act  was  claimed  for  this  among  other 
ships ;  and,  after  some  doubt  and  delay,  the  Court  of  Admi- 
ralty came  to  a  legal  decision  upon  the  question,  and  *  ordered  [  *  44  ] 
passports  to  be  granted,  that  is,  in  point  of  fact,  it  ordered 
the  vessel  to  be  restored :  but  several  months  had  elapsed,  and  the 
vessel  had  sustained  much  damage ;  |ier  boat,  cables,  anchors,  and 
digging  h^<l  bc^n  plundered  or  lost.     Considerable  expenses  had  been 
incurred  whilst  the  vessel  was  in  the  custody  of  the  marshal,  who 
applied  to  the  British   vice-consul  for  the  payment  of  them,  and 
offered  to  give  him  up  the  ship.     He,  however,  declined  taking  pos- 
session, being  apprehensive  it  would  not  be  worth  the  sum  to  which 
the  expenses  amounted.     Under  these  circumstances,  the  marshal 
applied  to  the  court  for  a  decree  of  sale ;  and  the  court  decreed  that 
the  vessel  should  be  sold,  unless  the  expenses  were  paid  within  a  cer- 
tain time.     The  expenses  were  not  paid  within  the  time  limited ;  and 
the  marshal  sold  the  vessel  at  public  auction  for  900  dollars.     A  bill 
of  sale  is  said  to  have  been  given  by  the  marshal  to  Messrs.  Hibber- 
son  &   Young,  the  purchasers,  which  they  exhibited  to  the  proper 
Spanish  authorities ;  and  thereupon  an  act  of  naturalization,  as  it  is 
called,  was  granted  for  the  vessel,  in  which  the   bill  of  sale  was 
recited.     The  ship  afterwards  made  a  voyage  to  England,  where  she 
delivered  her  cargo,  and  then  returned  to  Amelia  Island,  from  whence 
she  again  came  to  this  country.     It  is  also  stated  by  the  Spanish 
claimants  that  a  treaty  of  peace  has  been  concluded  between  this 
country  and  America,  since  the  proceedings  in  the  Admiralty  Court 
at   Savannah,  which  they  assert  to  be  a  confirmation  of  their  title, 
£tnd  they  pray  the  possession  to  be  continued  to  them. 

On  the  other  side,  it  is  stated  that  the  vessel,  •  being  British  [  *  45  ] 

property,  went  to  Amelia  Island  for  the  purpose  of  bringing 

b&ck  a  cargo  of  timber ;  and  that  upon  the  breaking  out  of  hostilities 

she  endeavored  to  escape,  and  in  so  doing  grounded  on  the  bar  of 

Saint  Mary's  River,  where  she  was  deserted  by  the  whole  of  the 

ojrew,  with  the  exception  of  the  master.     So  far  the  statements  of  the 

parties  are  concurrent ;  they  agree  likewise  in  stating  that  the  master 

wstn  the  vessel  upon  the  mud  in  Tiger  Island  within  the  Spanish 

t;<erTitory,  and  that  she  was  there  captured  by  an  American  gun-boat 

carried  into  Saint  Mary's.     It  seems  to  foUow,  almost  as  a  neces- 

inference,  that  proceedings  were  instituted  against  the  ship  in  an 
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American  court,  and  that  those  must  have  been  prize  proceedings. 
Indeed,  I  do  not  understand  that  there  is  any  denial  that  a  proceedii^ 
did  take  place,  but  the  parties  say  that  it  ended  in  a  sentence  d 
restitution  and  not  of  condemnation.  They  deny  that  there  was  any 
sale  of  the  vessel  by  the  owner  or  his  agent,  but  I  am  at  a  loss  to 
understand  what  may  be  the  use  of  such  a  denial,  for  I  do  not  find 
that  any  such  sale  is  alleged  to  have  taken  place.  I  expected  to  have 
found  it  denied  that  the  ship  was  sold  by  the  authority  of  the  Court 
of  Admiralty,  but  all  that  they  venture  to  say  is,  that  it  ivas  not  sold 
by  any  competent  authority.  The  denial  of  the  competency  of  the 
authority  under  which  the.  slyp  was  sold  amounts,  I  think,  to  a  sort 
of  admission  that  a  sale  did,  in  fact,  take  place  by  order  of  the  court 
Am  I  to  understand  that  such  a  perfect  indifference  prevailed  about 

the  fate  of  this  vessel  that  no  inquiries  were  made  Tcspeek- 
[  *  46  ]  ing  it,  that  no  information  was  sent  by  the  *  consignees  to 

the  owner,  and  that  he  remained  in  ignorance  whether  there 
was  any  sale  of  the  ship  or  not?  The  fact  is  averred  on  oath, and 
not  being  at  all  denied,  I  must  take  it  as  proved,  and  can  only  inquiie 
into  the  competency  of  the  authority  which  ordered  the  sale.  It  is 
alleged  that  the  other  parties  are  not  Spaniards,  but  that  they  are  in 
reality  British  subjects ;  supposing  it  were  so,  what  difference  coald 
that  make  if  the  transaction  is  a  bond  fide  transaction.  It  is  said 
that  they  took  advantage  of  the  absence  of  the  master,  who,  afta 
staying  some  months,  was  obliged  to  return  to  England.  Nov  I 
must  say  that  this  is  one  of  the  most  unaccountable  parts  of  this 
transaction,  that  the  master  should  have  quitted  the  ship  in  the  wmj 
he  did,  without  putting  her  in  the  care  of  any  person.  I  mnsi  ap- 
pose that  he  advised  his  owners  of  the  necessities  of  himself  and  of 
the  ship ;  and  if  he  did  so,  and  those  necessities  were  not  snpp&d. 
the  owner  must  take  the  consequences.  If  no  remittances  w«e 
made  for  the  payment  of  the  expenses  incurred,  whose  fault  was 
that  ?  If  you  do  not,  by  yourself  or  agent,  take  care  of  yonr  pro- 
perty, who  can  help  it  ?  Other  parties  are  not  to  be  prejudiced  by 
your  negligence.  It  is  averred  that  the  Spanish  claimants  contri\«l 
to  get  a  pass  for  this  ship,  but  no  explanation  is  given  of  the  natnre 
of  the  contrivance  which  is  imputed  to  them.  The  purchase,  also,  it 
is  said,  was  a  mere  contrivance  and  collusion.  But  how  so  ?  What 
was  the  contrivance,  what  the  collusion  ?  The  ship  was  sold  by  the 
authority  of  the  court,  and  purchased  at  an  open  and  public  sale. 

This  mode  of  disposing  of  property  by  public  sale,  under 
[  •  47  ]  the  authority  of  a  *  court  of  justice,  may  be,  and  not  unftc- 

quently  is,  disadvantageous  to  the  parties  on  account  of  the 
expenses  with  which  it  is  attended,  but  it  is  as  little  likely  to  be  fraudu- 
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lent  and  collusive  as  any  mode  of  sale  that  can  be  adopted.  The 
American  court  had  a  right  to  do  what  this  court  is  in  the  habit  of 
doing,  namely,  of  decreeing  the  sale  of  a  ship  for  the  payment  of 
expenses.  I  have  no  doubt  therefore  of  the  competency  of  the 
authority  under  which  the  ship  was  sold. 

Then,  as  to  the  value  of  the  ship,  and  the  price  for  which  it  was 
sold.  The  amount,  it  must  be  confessed,  is  very  small,  and  indeed 
somewhat  startling ;  but  it  is  to  be  remembered  that  the  ship  had  been 
abandoned  and  left  to  its  fate  by  the  owner  and  his  agents,  and  that 
she  was  in  every  respect  much  deteriorated. 

I  have  no  hesitation  in  ordering  this  warrant  to  be  superseded,  but, 
under  all  the  circumstances  of  the  case,  I  am  not  inclined  to  give 
costs. 


•  Acteon,  Rogers.  ^  [  *  48  ] 

May  11,  1815. 

What  is  the  due  measure  of  restitution  to  persons  making  oat  a  legal  claim  to  property  de> 

stroycd  by  captors. 
The  general  rale  is,  that  a  person  unjustly  deprived  of  his  property  is  entitled  to  restitution, 

with  costs  and  damages  ;  bat  this,  like  all  other  general  rules,  is  subject  to  modification. 
The  measure  of  restitution  to  the  claimant  is  the  same,  whether  the  captor  has  acted  from 

improper  motives  or  otherwise. 
Where  the  terms  of  a  license  are  general,  it  is  of  no  consequence  who  are  the  individuals 

acting  under  it 
A  captor,  although  actuated  by  a  sense  of  public  duty  only  in  destroying  the  property  he  has 

taken,  is  nevertheless  responsible  in  the  fullest  extent  to  the  claimant,  and  must  look  to  his 

own  government  for  indemnification. 

This  was  the  case  of  an  American  ship,  which,  on  the  24th  of 
January,  1813,  sailed  from  Norfolk,  in  Virginia,  to  the  port  of  Cadiz, 
laden  with  a  cargo  of  about  4,200  barrels  of  flour,  which  had  been 
shipped  under  a  British  ^  license,  dated  the  13th  of  August,  1812, 


1  In  the  year  1812,  the  British  government,  being  very  desirous  that  the  port  of 
xadiz  should  receive  a  constant  supply  ot  American  flour,  granted  nimierous  licenses, 
uthorizing  any  vessels,  except  French  vessels,  being  unarmed,  and  not  less  than  100 
SOS  burden,  and  bearing  any  flag,  except  that  of  France,  to  import  into  Cadiz,  from 
ny  port  of  the  United  States  of  America,  cargoes  of  grain,  meal,  flour,  or  rice,  withr 
at  molestation  on  account  of  any  hostilities  which  might  exist  between  his  Majesty 
ad  the  United  States,  notwithstanding  such  ships  and  cargoes  might  be  the  property 
r  anjr  American  citizens,  and  to  whomsoever  the  same  might  belong,  and  to  receive 

'    3* 
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and  was  to  be  in  force  for  nine  months  from  the  time  of  its  date.  On 
the  27th  of  February,  the  vessel  arrived  at  Cadiz ;  and  the  master 
having  delivered  his  cargo,  produced  the  license  under  which  he  bad 
sailed  to  the  British  minister  resident  at  that  place,  who  granted  him 

a  further  license,  permitting  him  to  ship  a  cargo  of  lawfol 
[•49]  •merchandise,  and  to  return  with   it  to  any  port  in  the 

United  States  of  America.  The  master  having  taken  oa 
board  a  few  boxes  of  fruit,  four  quarter  casks  of  wine,  and  some  other 
trifling  ^articles,  set  sail  on  the  first  of  April,  bound  to  Boston,  ia 
America.  In  the  course  of  his  voyage,  he  was  boarded  by  serefal 
British  ships,  the  commanders  of  which  examined  his  license  and 
permitted  him  to  proceed  on  his  voyage,  which  he  accordiogiy  didf 
until  about  noon  of  the  12th  of  May,  when  he  was  captured  bj  hb 
Majesty's  ship  La  Hogue,  commanded  by  the  Honorable  Captain 
Capel,  who,  on  the  evening  of  the  same  day,  set  6re  to  the  vesel 
and  destroyed  it. 

A  claim  was  given  for  the  ship  and  cargo,  as  the  property  erf  dn- 
zens  of  the  United'  States  of  America,  protected  by  licenses  grantel 
by  his  Majesty's  government,  and  by  his  excellency  the  minister  ple- 
nipotentiary of  Great  Britain  at  the  court  of  Spain ;  and,  at  tbe 
instance  of  the  claimant,  a  monition  was  issued,  calling  upon  tiw 
captors  to  proceed  to  the  legal  adjudication  of  the  ship  and  cai^ 
An  appearance  was  given  under  protest  for  the  captor,  and  the  cise 
now  came  on  for  hearing.  It  was  understood  that  the  captors  &i 
not  contend  against  a  sentence  of  restititution,  but  object^  to  tbf 
payment  of  costs  and  damages. 

For  the  captors,  the  King^s  Advocate  and  Addams  argued  that  costs 

and  damages  were  not  to  be  awarded  against  captors,  except  Hxn 

was  full  proof  that  they  had  been  guilty  of  wilful  misconduct;  tfai: 

the  transfer  of  British  licenses  from  one  vessel  to  anotier. 

[  •  50  ]  and  the  traffic  carried  *  on  in  the  sale  and  purchase  of  ti^em 

was  such  as  to  render  the  use  of  the  licenses  liable  to  great 

suspicion,  and  imposed  a  duty  upon  the  king's  officers  to  exert  theii 

utmost  vigilance  in  detecting  the  frauds  attempted  to  be  practised 

under  them ;  that  the  master  acknowledged  he  had  paid  the  sum  di 


their  freight,  and  to  return  to  any  port  not  blockaded,  upon  condittoQ  that  tibe 
and  tonnage  of  the  vessels,  and  the  names  of  the  masters  should  be  indorsed  o 
licenses  at  the  time  of  the  vessels  clearing  from  their  ports  of  lading ;  and  such 
were  to  be  in  force  for  nine  months  from  the  time  of  their  date.    These  Ucenses 
transmitted  from  this  country,  by  the  various  merchants,  brokers,  or  agents  who 
for  them,  to  the  United  States  of  America,  where  they  were  disposed  of,  and 
occasions  might  require. 
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^500  for  the  purchase  of  the  license  under  which  The  Acteon  was 
found  sailing;  that  she  had  letters  on  board  addressed  to  persons 
resident  in  America,  from  officers  belonging  to  an  American  squadron 
of  war,  by  whom  she  had  been  boarded  only  two  or  three  days  pre- 
vious to  the  capture  ;  that  the  voluntary  conveyance  of  letters,  which 
must  be  supposed  hostile  in  their  contents,  in  a  vessel  enjoying  the 
benefit  and  protection  of  a  British  license,  was  by  no  means  an  inno- 
cent act ;  that  the  time  for  which  the  original  British  license  was 
granted  would  have  expired  on  the  very  day  after  the  capture  took 
place,  and  before  the  vessel  could  have  completed  her  voyage ;  that 
the  expiration  of  a  license  was  in  all. cases  held  to  be  a  justifiable 
ground  of  seizure,  and  such  as  to  entitle  the  captors  to  the  payment 
of  their  expenses,  instead  of  causing  their  condemnation  in  costs  and 
damages ;  that  Captain  Capel  must  be  presumed  to  have  acted  from 
a  sense  of  duty  only,  it  being  quite  obvious  he  could'  have  no  per- 
sonal interest  in  the  destruction  of  the  vessel,  and  that  he  was  thereby 
defeating  all  chance  of  benefit  which  he  might  otherwise  have  de- 
rived to  himself  from  the  capture ;  that  in  consequence  of  a  strong 
squadron  of  American  ships,  then  under  the  command  of  Commo- 
dore Rogers,  being  near  to  Captain  Capel's  station,  it  was 
impossible   'that    he   could,   consistency   with    his   duty,  [*51] 
"weaken  his  crew  by  putting  a  prize-master  and  men  on 
board  The  Acteon,  to  conduct  her  to  a  British  port,  nor,  consistently 
'with  his  orders,  allow  her  to  proceed  to  Boston,  as  the  exact  strength 
and  position  of  his  own  squadron  would  thereby  have  been  commu- 
nicated to  the  American  government,  and  this  communication  might 
have  proved  very  injurious  to  the  public  service  in  which  he  was 
engaged;  that  the  papers  of  The  Acteon  were  put  on  board  another 
Anfierican  vessel  which  had  been  captured,  for  the  purpose  of  being 
carried  into  Halifax ;  but  the  prize  having  been  recaptured  by  the 
Americans,  it  was  out  of  the  power  of  the  captors  to  produce  the 
ship's  papers ;  that  the  seizure  of  the  ship  and  cargo  being  justified 
by  the  circumstances  under  which  she  was  taken,  and  the  public  ser- 
irice  rendering  it  necessary  that  she  should  be  destroyed,  the  captors 
oirere  not  bound  to  proceed  to  adjudication. 

Jenner  and  Lushington,  contrd. 

Judgment. 

Sir  W.  SccJtt.     This  question  arises  on  the  act  of  destruction  of 

valuable  ship  and  cargo  by  one  of  his  Majesty's  cruisers.     On  the 

of  the  claimants,  restitution  has  been  demanded,  and  there  can 

no  doubt  that  they  are  entitled  to  receive  it ;  indeed,  I  understand 
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that  it  is  not  now  opposed  by  the  captor  himself;  but  it  remains  to 
be  settled  what  is  to  be  the  measure  of  restitution  —  how  far  it  b  to 
be  carried.     The  natural  rule  is,  that  if  a  party  be  unjustly  deprived 

of  his  property,  he  ought  to  be  put  as  nearly  as  possible  in 
[  *  52  ]  the  same  *  state  as  he  was  before  the  deprivation  took  place; 

technically  speaking,  he  is  entitled  to  restitution,  with  costs 
and  damages.  This  is  the  general  rule  upon  the  subject,  but, liked 
other  general  rules,  it  must  be  subject  to  modification.  If,  forinstaoce, 
any  circumstances  appear  which  show  that  the  suffering  party  hi! 
himself  furnished  occasion  for  the  capture,  if  he  has  by  his  own  coh 
duct  in  some  degree  contributed  to  the  loss,  then  he  is  entitled  to  a 
somewhat  less  degree  of  compensation,  to  what  is  technically  called 
simple  restitution. 

This  is  the  general  rule  of  law  applicable  to  cases  of  this  dedcnp- 
tion,  and  the  modification  to  which  it  is  subject.  Neither  does  it 
make  any  difference  whether  the  party  inflicting  the  injury  has  acted 
from  improper  motives  or  otherwise.  If  the  captor  has  been  goilty 
of  no  wilful  misconduct,  but  has  acted  from  error  and  mistake  oolj, 
the  suffering  party  is  still  entitled  to  full  compensation,  provided,  aj 
I  before  observed,  he  has  not,  by  any  conduct  of  his  own,  contributed 
to  the  loss.^  The  destruction  of  the  property  by  the  captor  maj 
have  been  a  meritorious  act  towards  his  own  government,  but  stiEie 
person  to  whom  the  property  belongs  must  not  be  a  sufferer.  As  to 
him,  it  i3  an  injury  for  which  he  is  entitled  to  redress  from  thepaitj 
who  has  inflicted  it  upon  him  ;  and  if  the  captor  has,  by  the  art  oi 
destruction,  conferred  a  benefit  on  the  public,  he  must  look  to  the 
government  for  his  indemnity.  The  loss  must  not  be  permiiKd  to 
fall  on  the  innocent  sufferer. 

This  American  vessel,  having  been  invited  into  the  service  bytbe 

government  of  this  country,  had  carried  a  cargo  of  coni» 
[  •  53  ]  the  port  of  Cadiz,  for  the  *  use  of  the  army,  which  ai  ttu 

time  stood  greatly  in  need  of  a  supply.  It  is  true  that  the 
license  which  had  been  here  granted  in  the  usual  manner  had  aftti* 
wards  been  purchased  for  money  in  America,  but  I  do  notsee^fha* 
difference  that  can  make  in  the  consideration  of  this  case;  for  if  the 
license  was  general,  which  it  appears  to  have  been,  it  could  be  of  M 
consequence  who  were  the  individuals  who  acted  under  it,  providw 
they  complied  with  the  conditions  annexed  to  it  There  is  nothinj 
whatever  to  show  that  the  parties  acted  otherwise  than  in  strict  con- 
formity to  the  spirit  and  letter  of  the  original  license,  signed  by  tU 
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secretary  of  state  in  London,  and  I  must  presume  that  they  did  so 
from  the  circumstance  of  their  obtaining  permission  from  the  British 
minister  in  Spain  to  carry  back  a  cargo  to  America. 

Let  us  now  look  a  little  to  what  has  been  said  in  justification  of 
the  capture  and  destruction  of  this  vessel.     Why,  it  is  said  in  the 
first  place,  that  Captain   Capel  found  the  transfer  of  these  licenses 
from  one  vessel  to  another  rendered  such  cases  suspicions,  and  made 
it  necessary  for  him  to  use  great  vigilance  in  detecting  them ;  but 
that  did  not  at  all  impose  upon  him  a  necessity  of  destroying  the 
vessels  which  were  furnished  with  them.     It  is  said,  that  the  master 
acknowledged  he  had  bought  the  license,  but  supposing  the  fact  to 
be  that  he  had  done  so,  that  alone  would  not  render  the  transaction 
illegal ;  neither  could  the  circumstance  of  the  expiration  of  the  time 
for  which  the  license  was  granted  have  had  any  such  effect,  even 
supposing  the  fact  to  have  been  so,  which  it  was  not.     It 
has  been  urged,  too,  that  there  were  *  letters  on  board  to  [  *  54  ] 
America  from  the  officers  of  Commodore  Rodgers's  squad- 
ron.   What  were  the  contents  of  those  letters  does  not  at  all  appear; 
but,  in  the  absence  of  all  proof  to  the  contrary,  I  must  presume  that 
they  were  of  an  innocent  kind,  and  addressed  to  private  individuals, 
for  if  they  had  been  of  a  public  nature  and  of  a  dangerous  tendency, 
I  can  have  no  doubt  that  they  would  have  been  preserved  by  Captain 
Capel,  and  exhibited  in  this  cause.     Lastly,  it  has  been  said  that 
Captain  Capel  could  not  spare  men  from  his  own  ship  to  carry  the 
captured  vessel  to  a  British  port,  and  that  he  could  not  suffer  her  to 
go  into  Boston,  because  she  would  have  furnished  important  inform- 
ation to  the  Americans.     These  are  circumstances  which  may  have 
afforded  very  good  reasons  for  destroying  this  vessel,  and  may  have 
made  it  a  very  meritorious  act  in  Captain  Capel,  as  far  as  his  own 
government  is  concerned,  but  they  furnish  no  reason  why  the  Ameri- 
can owner  should  be  a  sufferer.     I  do  not  see  that  there  is  any  thing 
that  can  fairly  be  imputed  to  the  owner  as  contributing  in  any 
degree  to  the  necessity  of  capturing  or  destroying  his  property,  and  I 
think,  therefore,  that  he  is  entitled  to  receive  the  fullest  compensation 
from  the  captor.     It  does  not  appear  that  Captain  Capel  is  charge- 
able with  having  acted  from  any  corrupt  or  malicious  motive,  and  if, 
as  I  believe  to  have  been  the  case,  he  has  acted  from  a  sense  of  duty 
and  of  obedience  to  the  orders  he  received,  I  can  have  no  doubt  that 
he  will  be  indemnified  upon  a  proper  representation  being  made  to 
the  government.     But  this  will  not  affect  the  right  of  the 
American  claimant,  whom  *  I  must  pronounce  to  be  entitled  [  *  55  ] 
to  restitution,  with  costs  and  damages,  and  I  beg  it  may  be 
understood  that  I  do  so  without  meaning  in  the  slightest  degree  to 
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throw  any  impatation  on  the  conduct  and  character  of  Captain  Ca- 
pel,  but  merely  for  the  purpose  of  giving  a  due  measure  of  restimtioa 
to  the  claimant. 


The  Bufus,  King,  —  was  the  next  case  which  came  on  for  heariij. 

The  court  said,  I  cannot  distinguish  this  case  &om  the  last,  aod 
must  therefore  make  the  same  decree. 

In  another  case,  The  William,  Howard  master,  simple  restimtifla 
had  been  decreed  on  a  former  day,  but  the  license  in  that  case  was 
rather  doubtful  in  point  of  authority,  and  the  capture  under  the  (s* 
cumstances  considered  to  be  justifiable. 


[•56] 


•  Somerset,  MetherelL 


May  11, 1815. 


A  British  ship  and  cargo,  taken  by  an  American  privateer,  within  the  time  allowed  arht- 
tilo  capture  by  the  treaty  of  peace,  and  re-taken  after  the  'expiration  of  that  petiodyRsag^ 
to  the  American  captors. 

This  was  the  case  of  a  British  ship  and  cargo,  which,  in  the  pfo- 
secution  of  a  voyage  from  Alicant  to  the  port  of  Bristol,  was  taka 
in  latitude  41^  48'  north,  and  longitude  9°  west,  by  the  Ameikai 
private  ship  of  war  Macedonian,  on  the  7th  of  March,  1815,  after  tiie 
ratification  ^  of  the  treaty  of  peace  between  the  two  coontiieg^  br* 


1  The  treaty  of  peace,  between  Great  Britain  and  the  United  States  of 
was  signed  on  the  24th  of  December,  1814|  and  was  finally  ratified  on  the  ITik 
February,  1815. 

The  third  clause  in  the  treaty  b  to  the  following  effect :  "  Lnmediately  after  i 
ratification  of  this  treaty  by  both  parties,  as  hereinafter  mentioned,  orders  shall  be 
to  the  armies,  squadrons,  officers,  subjects,  and  citizens  of  the  two  powers,  va 
from  all  hostilities ;  and  to  prevent  causes  of  complaint  which  might  arise,  on 
of  the  prizes  which  may  be  taken  at  sea  after  the  ratification  of  this  treaty,  it  is 
procally  agreed,  that  all  vessels  and  effects,  which  may  be  taken  after  twclrc  ^hj 
from  the  said  ratification,  upon  all  parts  of  the  coast  of  North  America,  from  the 
tude  of  28  degrees  north  to  the  latitude  of  50  degrees  north,  and  as  far  eastward  'm 
Atlantic  Ocean  as  the  8 0th  degree  of  west  longitude  from  the  meridian  of  Greene 
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within  the  time  (thirty  days)  allowed  by  the  treaty  for  captures  in 
the  part  of  the  world  in  which  this  seizure  took  place.     On  the  31st 
day  of  the  same  month  of  March,  the  vessel  was  retaken  by 
his  Majesty's  *  ship  of  war  Erne,  in  latitude  46^  north,  and  [  *  57  ] 
longitude  27^  50^  west,  after  the  period  specified  in  the 
treaty  of  peace  for  captures  had  expired. 

The  court  decreed  restitution  of  the  ship  and  cargo  to  the  Ameri- 
can captors. 


The  King  v.  Kitto. 

May  30,  1815. 
Desertion  of  conroy  pnnished  hy  imprisonment  of  the  master  for  one  month. 

This  was  a  proceeding  under  the  statute  ^  against  the  master  of  a 
small  trading  vessel,  for  deserting  the  convoy  under  the  protection  of 
which  he  had  been  sailing.  The  man  confessed  himself  guilty  of  the 
offence  with  which  he  was  charged,  and  offered  an  affidavit  in  miti- 
gation of  punishment.  It  appeared,  that  he  had  been  committed  to 
the  Marshalsea  prison  on  the  18th  of  the  present  month,  and  that  he 
had  been  in  the  custody  of  the  marshal  some  time  before  he  was  sent 
to  the  prison.     It  likewise  appeared  that  he  was  insolvent. 

The  court  ordered  him  to  be  imprisoned  for  one  month  from  the 
time  of  his  being  arrested,  but,  in  consequence  of  the  circumstances 
set  forth  in  the  affidavit,  did  not  impose  any  fine  upon  him. 


shall  be  restored  on  each  side ;  that  the  time  shall  be  thirty  days  in  all  other  parts  of 
the  Atlantic  Ocean  north  of  the  equinoctical  line  or  equator,  and  the  same  time  for 
the  Bridsh  and  Irish  channels,  for  the  Gulf  of  Mexico,  and  all  parts  of  the  West 
Indies." 

1 46  G.  m. 
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[  •  58  ]  •  INSTANCE  COURT. 

FoRTiTUDo,  Henrickson. 

Jane  6,  1815. 

Parties  who  have  abandoned  a  former  suit  instituted  bj  them  to  compel  payment  of  cox: 
alleged  bottomry  bonds,  will  not  be  permitted,  unless  on  strong  grounds  shovn,  to  sri 
on  proceedings  a  second  time  to  enforce  a  demand  founded  on  tiie  yery  same  bonds. 

This  was  the  case  of  a  Danish  ship,  which,  in  the  prosecatiooofa 
voyage  from  Naples  to  Plymouth,  and  for  orders,  with  a  cargo  of  oiL 
the  property  of  Scott,  Burne  &  Co.,  of  London,  was,  in  the  mootii  of 
October,  1813,  captured  by  one  of  his  Majesty's  cruisers  and  earned 
into  Gibraltar,  where  she  was  soon  afterwards  given  up  by  ihe  cap- 
tors to  Jorgen  Jordt  Henrickson,  who  was  then  the  mastei  and  also 
part  owner  of  the  vessel.  Henrickson,  in  order  to  defray  the  expen- 
ses incurred  at  Gibraltar,  borrowed  of  Messrs.  Lindbladt  &  Co^^iriio 
were  the  agents  and  correspondents  of  Scott,  Burne  &  Co^  the  scq 
of  217/.,  for  which  he  executed  a  bond  of  hypothecation,  oo  the  dif 
and  freight,  .for  297/.,  including  the  interest  on  the  money  advanced 
The  vessel  then  proceeded  on  her  voyage  towards  England,  btt'ui 
the  prosecution  of  it  having  met  with  damage  at  sea,  the  master,  n 
the  suggestion  of  his  officers  and  crew,  put  back  to  Gibraltar,  iX 
which  place,  after  a  survey  made  in  the  usual  manner,  the  caigo  vns 
landed,  and  the  damages  which  the  ship  had  sustained  were  repaired 
The  expenses  were  again  defrayed  by  Messrs.  Lindbladt  &  Co.,vbo- 
to  secure  the  repayment  of  the  same,  took  from  the  master  a  bead 
for  3,047/.  145.,  hypothecating  the  ship,  cargo,  and  freight.  The  Tea- 
sel afterwards  proceeded  on  her  voyage  to  this  country,  and  anired 

in  safety  at  Bristol,  where  the  cargo  was  deliveieJ  to  xht 
[  *  59  ]  agents  of  Scott,  Burne  &  Co.  *  the  owners  of  it,  but  withoei 

the  payment  of  the  freight  which  was  due  for  its  tnnspofi- 
ation.  The  master  at  first  declined  to  deliver  the  cargo  vritbo^ 
receiving  his  freight,  but  afterwards  consented  to  do  so,  on  receiTinj 
an  assurance  from  the  agents  that  the  matter  should  be  amicabtr 
adjusted.  Scott,  Burne  &  Co.,  as  soon  as  they  had  good  posdesaoa, 
caused  the  following  proceedings  to  be  instituted  in  the  Court  of  i* 
miralty :  —  On  the  5th  of  July,  1814,  an  action  against  the  ship  ^~^ 
entered  by  them  as  the  legal  holders  of  a  bottomry  bond,  being 
first  of  the  bonds  granted  at  Gibraltar.  On  the  11th  of  July^ 
entered  a  further  action  against  the  ship  and  fireighti  as  the  la 
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agents  of  Lindbladt  &  Co.,  holders  of  a  bottomry  bond,  being  the 
second  bond  granted  at  Gibraltar   on  the  ship,  cargo,  and  freight. 
The  warrants  of  arrest  were  executed  in  the  usual  manner,  and  the 
master  delivered  his  protest,  surveys,  and  freight  account  to  Messrs. 
"Windle,  his  brokers,  who  submitted  them  to  a  person  at  Lloyd's 
coffee-house,  that  he  might  make  out  the  average  account  between 
the  ship,  freight,  and  cargo,  and  he  accordingly  made  out  the  account 
and  delivered  it,  with  the  documents,  to  Scott,  Burne  &  Co.,  who 
objected  to  the  amount  charged  for  the  freight.     The  master  at  first 
offered  to  leave  the  matter  to  reference,  but  this  was  objected  to  by 
Scott,  Burne  &  Co.,  and  he  then,  in  order  to  prevent  the  detention  of 
bis  ship,  consented  to  take  their  own  account  of  freight,  upon  which 
they  withdrew  their  actions,  and  promised  (according  to  the  master's 
statement)  that  the  bonds  which  were  in  the  hands  of  their  agent  at 
Bristol  should  be  given  up.     The  cause  was  then  alleged  to 
be  settled,  and   a  *  supersedeas   decreed  in   both  actions.  [  *  60  ] 
The  master  soon  afterwards  caused  the  ship  to  be  adver- 
tised for  sale,  but  there  being  no  offer  of  purchase,  he,  in  the  month 
of  September  following,  agreed  to  charter  her  to  Messrs.  Harford  and 
Visger,  of  Bristol,  to  proceed  to  Amelia  Island,  the  Havana,  and  any 
other  island  in  the  West  Indies,  and  any  part  of  South  America,  and 
back  to  any  port  in  Europe.     Thomas  Clausen  was  then  appointed 
master.     Harford  and  Visger  advanced  800/.  for  the  payment  of  the 
seamen's  wages  on  the  former  voyage,  and  for  other  expenses,  to 
enable  the  ship  to  proceed  on  the  projected  voyage  to  Amelia  Island, 
and  elsewhere,  and  by  way  of  security  for  the  money  so  advanced  by 
them  they  took  a  bottomry  bond,  signed  by  the  late  and  present 
master.   The  vessel  was  about  to  proceed  to  sea,  when  she  was  again 
arrested  by  Scott,  Burne  &  Co.,  on  the  bottomry  bonds  given  at  Gib- 
raltar, being  the  very  same  bonds  under  which  she  had  been  originally 
arrested. 

On  the  part  of  Messrs.  Scott,  Burne  &  Co.,  it  was  allowed  that, 
at  the  urgent  entreaty  of  the  master,  they  had  permitted  the  warrants 
of  arrest  to  be  superseded,  not  having  at  that  time  discovered  any  error 
or  overcharge  in  the  account  of  average  delivered  by  the  master,  but 
that  they  continued, to  hold  the  hypothecation  bonds,  until  the  account 
should  prove  to  be  correct  upon  the  final  examination  of  it  by  their 
insurers,  whose  judgment  had  not  then  been  obtained.  That  the 
insurers  had  since  examined  the  documents,  and  expressed  their  opi- 
nion that  they  were  not  liable  to  pay,  on  the  ground,  as  was  under- 
stood and  believed,  that  the  ship  was  not  sea-worthy  when 
she  sailed,  and  the  *  average  loss  incuned.     That  they  found  [  *  61  ] 
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it  necessary  for  their  own  security  again  to  arrest  the  ship,  conceiving 
that  the  same  ground  which  would  exonerate  the  insurers  would  exo- 
nerate themselves  from  the  payment  of  the  average.  It  was  alleged 
also  that  no  demand  had  been  made  for  the  delivery  up  of  thebonb) 
and  that  the  master  could  never  have  considered  the  bonds  dischaiged 
whilst  they  remained  in  the  hands  of  their  agent. 

Judgment. 

Sir.  W.  Scott.  The  proceedings  in  this  cause  commenced  bji 
warrant  of  arrest  of  the  ship  at  the  instance  of  Messrs.  Scott,  Bqik 
&  Co.,  the  holders  of  a  bottomry  bond,  and  were  followed  up  by  ano- 
ther warrant  of  arrest,  at  the  suit  of  the  same  gentlemen,  as  theageob 
of  Messrs.  Lindbladt  &  Co.,  of  Gibraltar,  likewise  the  holders  o(  a 
bottomry  bond.  The  cause  was  continued  in  the  usual  wajr  until 
the  22d  of  August  last,  when  it  was  alleged  to  be  settled,  anda^ajn^' 
sedeas  was  issued  at  the  petition  of  the  parties  who  had  coauneooed 
the  suit,  and  no  intimation  was  at  that  time  given  of  an;  lesemd 
question.  Afterwards,  on  the  7th  of  October,  the  ship  was  agiin 
arrested  at  the  suit  of  the  same  parties,  and  upon  the  very  same 
bonds.  An  act  on  petition  has  been  delivered,  in  which  Hesas 
Scott,  Burne  &  Co.  represent  that  they  have  a  right  now  to 
ceed,  and  praying  that  they  may  be  allowed  to  do  so, 
standing  the  declaration  made  by  them  in  the  former  suit,  that tbe 
business  was  settled ;  and  notwithstanding  the  supersedm  issoel 
at  their  instance.  On  the  other  side  it  is  prayed  tlii 
[  •  62  ]  the  court  will  decree  the  ship  to  be  released,  *  and  tia: 
Messrs.  Scott,  Burne  &  Co.  may  be  condemned  in  the  ex- 
penses, damages,  and  demurrage  occasioned  by  this  suit,  and  tbe 
proceedings  thereon. 

The  master's  account,  which  to  no  inconsiderable  extent  is  coc- 
firmed  by  that  of  Mr.  Fry,  a  partner  in  the  house  of  Scott,  Bdiw 
&  Co.,  is  to  this  effect : — "  that  the  said  ship,  being  in  the  isW  ^ 
Jersey,  was,  in  the  month  of  January,  1813,  chartered  by  to?  ^ 
appearer,  who  was  then  also  master  thereof,  to  Richard  KBis  of 
Plymouth,  merchant,  to  proceed  to  Fowey,  in  Cornwall,  thae  to 
receive  a  cargo  of  pilchards,  and  to  sail  therewith  to  Cagliari,  or  M- 
pies,  and  deliver  the  cargo  agreeably  to  bills  of  lading,  and  totakeffl 
at  said  ports,  or  at  Gallipoli,  if  required,  a  return  cargo,  and  bring* 
same  to  Plymouth  for  orfers,  and  to  unload  the  said  return  caip  * 
a  port  in  England,  upon  payment  of  a  certain  freight,  in  the  chait* 
party  stipulated,  and  that  the  said  ship  accordingly  proceeded  to  Fir 
mouth,  and  there  took  on  board  her  outward  cargo,  and  also  Stcpk* 
Robart  as  supercargo,  and  delivered  the  same  at  Naples,  whentte 
said  Stephen  Robart,  not  having  a  return  cargo  to  put  on  boaidf  m 
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account  of  the  said  Richard  Fillis,  agreed  with  Bartholomew  Samp- 
son, of  Naples,  the  agent  of  Messrs.  Scott,  Burne  &  Co.  parties  in 
this  cause,  to  put  on  board  the  said  ship  a  cargo  of  oil  at  Gallipoli  to 
their  consignment  at  Plymouth  for  orders,  to  be  unloaded  at  a  port  in 
^England  as  stipulated  in  the  aforesaid  charter-party,  and  the  said  ship 
was  ordered  round  to  Gallipoli  to  take  on  board  the  same ;  and  this 
appearer  accordingly  received  a  cargo  of  oil,  together  with 
•  some  silk,  the  property  of  the  said  Stephen  Robart,  on  [  *  63  ] 
board  the  said  ship  at  Gallipoli,  and  signed  bills  of  lading 
for  the  same,  expressing  that  the  freight  thereof  was  to  be  paid  accord- 
ing to  charter-party,  thereby  meaning  the  aforesaid  charter-party  which 
he  had  entered  into  with  the  said  Richard  Fillis,  which  was  the  only 
charter-party  he,  the  appearer,  entered  into  or  was  in  any  manner 
privy  to  for  the  said  voyage ;  and  the  said  ship  having  accordingly 
taken  in  her  said  return  cargo,  in  the  month  of  September,  in  the  said 
year  1813,  and  with  the  said  Stephen  Robart  on  board,  sailed  from 
Grallipoli  on  her  said  return  voyage;  and  in  the  prosecution  there 
thereof,  to  wit,  in  the  month  of  October  following,  the  said  ship  and 
cargo  were  captured  by  one  of  his  Majesty's  cruisers  and  carried  to 
Gibraltar,  and  shortly  after  their  arrival  they  were  given  up  by  the  cap- 
tors ;  and  this  appearer,  to  enable  him  to  defray  the  expenses  at  Gi- 
braltar, took  up  of  Messrs.  Lindbladt  &  Co.  of  that  place,  who  repre- 
sented themselves  to  him  to  be  the  agents  and  correspondents  of  the 
said  Messrs.  Scott,  Burne  &  Co.,  who  were  owners  as  well  as  con- 
signees of  the  said  cargo,  the  sum  of  270/.  at  a  premium  of  ten  per 
cent.,  as  a  security  for  which  he,  the  appearer,  entered  into  a  bond 
bearing  date  the  22d  November,  1813,  being  one  of  the  bonds  which  is 
the  subject  of  one  of  the  actions  against  the  said  ship  in  this  court, 
■V5.rhereby  he  hypothecated  his  said  ship  and  freight  for  the  payment 
€>f  297/.,  as  the  amount  of  the  said  principal  and  premium,  to  them, 
the  said  Messrs.  Lindbladt  &  Co.,  and  the  said  ship  then, 
after  *  waiting  a  few  days  for  convoy  by  direction  of  the  said  [  *  64  ] 
IVXessrs.  Lindbladt  &  Co.,  proceeded  on  her  voyage,  and  on 
the  further  prosecution  thereof,  having  met  with  considerable  damage 
at  sea,  both  ship  and  cargo  being  in  a  very  leaky  condition,  he,  the 
i.ppeaTer,  at  the  earnest  entreaties  of  his  officers  and  crew,  and  of  the 
3a,id  Stephen  Robart,  the  supercargo,  did,  for  the  preservation  of  their 
1  ves  and  of  the  ship  and  cargo,  put  back  to  Gibraltar,  where  she 
arrived  on  the  5th  day  of  the  month  of  December,  in  the  said  year 
18X3  ;  and  he  further  made  oath,  that  surveys  were  then  taken  upon 
he  said  ship  and  cargo,  and  a  report  made  thereon,  under  which  the 
^^Tgo  was  landed  and  found  to  be  in  a  very  damaged  state,  and  that 
ho    said  ship  and  cargo  were  accordingly  repaired,  and  the  repairs 
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it  necessary  for  their  own  security  again  to  arrest  the  ship,  conceiving 
that  the  same  ground  which  would  exonerate  the  insurers  would  exo- 
nerate themselves  from  the  payment  of  the  average.  It  was  alleged 
also  that  no  demand  had  been  made  for  the  delivery  up  of  the  bonds, 
and  that  the  master  could  never  have  considered  the  bonds  discharged 
whilst  they  remained  in  the  hands  of  their  agent. 

Judgment. 

Sir.  W.  Scott.  The  proceedings  in  this  cause  commenced  by  a 
warrant  of  arrest  of  the  ship  at  the  instance  of  Messrs.  Scott,  Bume 
&  Co.,  the  holders  of  a  bottomry  bond,  and  were  followed  up  by  ano- 
ther warrant  of  arrest,  at  the  suit  of  the  same  gentlemen,  as  the  agents 
of  Messrs.  Lindbladt  &  Co.,  of  Gibraltar,  likewise  the  holders  of  a 
bottomry  bond.  The  cause  was  continued  in  the  usual  way  until 
the  22d  of  August  last,  when  it  was  alleged  to  be  settled,  and  a  super^ 
sedeas  was  issued  at  the  petition  of  the  parties  who  had  commenced 
the  suit,  and  no  intimation  was  at  that  time  given  of  any  reserved 
question.  Afterwards,  on  the  7th  of  October,  the  ship  was  again 
arrested  at  the  suit  of  the  same  parties,  and  upon  the  very  same 
bonds.  An  act  on  petition  has  been  delivered,  in  which  Messrs. 
Scott,  Burne  &  Co.  represent  that  they  have  a  right  now  to  pro- 
ceed, and  praying  that  they  may  be  allowed  to  do  so,  notwith- 
standing the  declaration  made  by  them  in  the  former  suit,  that  the 
business  was  settled;  and  notwithstanding  the  supersedeas  issued 
at  their  instance.  On  the  other  side  it  is  prayed  that 
[  *  62  ]  the  court  will  decree  the  ship  to  be  released,  *  and  that 
Messrs.  Scott,  Burne  &  Co.  may  be  condemned  in  the  ex- 
penses, damages,  and  demurrage  occasioned  by  this  suit,  and  the 
proceedings  thereon. 

The  master's  account,  which  to  no  inconsiderable  extent  is  con- 
firmed by  that  of  Mr.  Fry,  a  partner  in  the  house  of  Scott,  Burne 
&  Co.,  is  to  this  effect : — "  that  the  ssdd  ship,  being  in  the  island  of 
Jersey,  was,  in  the  month  of  January,  1813,  chartered  by  him,  the 
appearer,  who  was  then  also  master  thereof,  to  Richard  Fillis  of 
Plymouth,  merchant,  to  proceed  to  Fowey,  in  Cornwall,  there  to 
receive  a  cargo  of  pilchards,  and  to  sail  therewith  to  Cagliari,  or  Na- 
ples, and  deliver  the  cargo  agreeably  to  bills  of  lading,  and  to  take  in 
at  said  ports,  or  at  Gallipoli,  if  required,  a  return  cargp,  and  bring  the 
same  to  Plymouth  for  orders,  and  to  unload  the  said  return  cargo  in 
a  port  in  England,  upon  payment  of  a  certain  freight,  in  the  charter- 
party  stipulated,  and  that  the  said  ship  accordingly  proceeded  to  Fal- 
mouth, and  there  took  on  board  her  outward  cargo,  and  also  Stephen 
Robart  as  supercargo,  and  delivered  the  same  at  Naples,  when  the 
said  Stephen  Robart,  not  having  a  return  cargo  to  put  on  board,  on 
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account  of  the  said  Richard  Fillis,  agreed  with  Bartholomew  Samp- 
son, of  Naples,  the  agent  of  Messrs.  Scott,  Burne  &  Co.  parties  in 
this  cause,  to  put  on  board  the  said  ship  a  cargo  of  oil  at  Gallipoli  to 
their  consignment  at  Plymouth  for  orders,  to  be  unloaded  at  a  port  in 
^England  as  stipulated  in  the  aforesaid  charter-party,  and  the  said  ship 
Avas  ordered  round  to  Gallipoli  to  take  on  board  the  same ;  and  this 
appearer  accordingly  received  a  cargo  of  oil,  together  with 
•  some  silk,  the  property  of  the  said  Stephen  Robart,  on  [  *  63  ] 
board  the  said  ship  at  Gallipoli,  and  signed  bills  of  lading 
for  the  same,  expressing  that  the  freight  thereof  was  to  be  paid  accord- 
ing to  charter-party,  thereby  meaning  the  aforesaid  charter-party  which 
he  had  entered  into  with  the  said  Richard  Fillis,  which  was  the  only 
charter-party  he,  the  appearer,  entered  into  or  was  in  any  manner 
privy  to  for  the  said  voyage ;  and  the  said  ship  having  accordingly 
taken  in  her  said  return  cargo,  in  the  month  of  September,  in  the  said 
year  1813,  and  with  the  said  Stephen  Robart  on  board,  sailed  from 
Gallipoli  on  her  said  return  voyage;  and  in  the  prosecution  there 
thereof,  to  wit,  in  the  month  of  October  following,  the  said  ship  and 
cargo  were  captured  by  one  of  his  Majesty's  cruisers  and  carried  to 
Gibraltar,  and  shortly  after  their  arrival  they  were  given  up  by  the  cap- 
tors ;  and  this  appearer,  to  enable  him  to  defray  the  expenses  at  Gi- 
braltar, took  up  of  Messrs.  Lindbladt  &  Co.  of  that  place,  who  repre- 
sented themselves  to  him  to  be  the  agents  and  correspondents  of  the 
said  Messrs.  Scott,  Burne  &  Co.,  who  were  owners  as  well  as  con- 
signees of  the  said  cargo,  the  sum  of  270/.  at  a  premium  of  ten  per 
cent.,  as  a  security  for  which  he,  the  appearer,  entered  into  a  bond 
bearing  date  the  22d  November,  1813,  being  one  of  the  bonds  which  is 
the  subject  of  one  of  the  actions  against  the  said  ship  in  this  court, 
whereby  he  hypothecated  his  said  ship  and  freight  for  the  payment 
of  297/.,  as  the  amount  of  the  said  principal  and  premium,  to  them, 
the  said  Messrs.  Lindbladt  &  Co.,  and  the  said  ship  then, 
after  *  waiting  a  few  days  for  convoy  by  direction  of  the  said  [  *  64  ] 
Messrs.  Lindbladt  &  Co.,  proceeded  on  her  voyage,  and  on 
the  further  prosecution  thereof,  having  met  with  considerable  damage 
at  sea,  both  ship  and  cargo  being  in  a  very  leaky  condition,  he,  the 
appearer,  at  the  earnest  entreaties  of  his  officers  and  crew,  and  of  the 
said  Stephen  Robart,  the  supercargo,  did,  for  the  preservation  of  their 
lives  and  of  the  ship  and  cargo,  put  back  to  Gibraltar,  where  she 
arrived  on  the  5th  day  of  the  month  of  December,  in  the  said  year 
1813 ;  and  he  further  made  oath,  that  surveys  were  then  taken  upon 
the  said  ship  and  cargo,  and  a  report  made  thereon,  under  which  the 
cargo  was  landed  and  found  to  be  in  a  very  damaged  state,  and  that 
the  said  ship  and  cargo  were  accordingly  repaired,  and  the  repairs 
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being  completed,  the  said  cargo  was  reshipped  in  the  latter  end  of 
the  month  of  April,  in  the  year  1814,  and  the  said  Messrs.  Lindbladti 
&  Co.,  the  agents  and  correspondents  of  the  said  Messrs.  Scott,  Bnme 
&  Co.,  the  owner  and  consignees  of  the  cargo,  then  advanced  and 
paid  for  the  said  repairs  of  the  said  ship  and  cargo,  the  warehouse 
rent  of  the  cargo,  and  other  incidental  expenses  attending  the  said 
ship  and  cargo,  the  sum  of  2fi50l,  3s.  6d. ;  and  the  said  appearer 
thereupon  entered  into  the  bond,  bearing  date  the  10th  day  of  May,  in 
the  said  year  1814,  being  the  bond  the  subject  of  the  present  action, 
whereby  he  hypothecated  the  said  ship,  freight,  and  cargo  of  oil  and 
silk  laden  on  board  thereof,  for  the  payment  unto  the  said 
[  •  65  ]  Messrs.  Lindbladt  &  Co.,  their  executors,  *  administrators 
or  assigns,  of  the  sum  of  3,047i.  145.  within  fifteen  days 
after  the  ship's  arrival  in  Plymouth  from  the  said  intended  voyage. 
And  he  further  made  oath,  that  the  said   ship,  on   or  about   the 
thirteenth  day  of  the  said  month  of  May,  proceeded  with  her  cargo 
on  her  said  voyage,  and  arrived  at  Falmouth  on  the  11th  day  of  June 
following,  when  the  appearer  received  orders  from  the  agent  of  tbe 
said  Messrs.  Scott,  Burne  &  Co.  to  proceed  with  the  said  cargo  to 
the  port  of  Bristol,  there  to  deliver  the  same  to  Messrs.  Haytborne 
&  Co. ;  and  the  said  ship  arrived  at  Bristol  on  the  second  day  of  July 
following ;  and  this  appearer  was  induced,  by  the  representations  of 
the  said  Messrs.  Haythorne  &  Co.  that  the  said  Messrs.  Scott,  Bume 
&  Co.  were  merchants  of  great  respectability,  who  would  do  what 
was  right  to  him,  to  deliver  to  them  the  said  cargo,  without  taking 
any  security  for  his  freight,  or  for  the  payment  of  such  proportion  of 
the  said  bottomry  bond  as  applied  to  the  cargo;  notwithstanding 
which,  as  soon  as  the  cargo  was  delivered,  to  wit,  on  or  about  the 
22d  day  of  the  said  month  of  July,  the  said  ship  was  arrested  by  vir- 
tue of  a  warrant  under  seal  of  this  court,  in  the  sum  of  500L,  to 
answer  to  the  said  Messrs.  Scott,  Burne  &  Co.,  as  legal  holders  of  a 
bottomry  bond  on  the  said  ship,  being  the  aforesaid  first  bond,  dated 
22d  November,  1813 ;  and  the  said  ship  was  also  arrested  by  virtue 
of  another  warrant  from  this  court,  in  the  sum  of  3,500/.,  against  the 
said  ship  and  freight,  to  answer  to  the  said  Messrs.  Scott, 
[  *  66  ]  Burne  &  Co.,  as  lawful  agents  of  *  the  said  Messrs.  Lind- 
bladt &  Co.,  the  holders  of  a  bottomry  bond  on  the  ship 
and  freight,  being  the  bottomry  bond  on  ship,  freight,  and  cargo,  dated 
10th   May,  1814 ;  and  the  said  warrant  was  also,  as  he  hath  been 
informed  and  believes,  shown  to  the  said  Messrs.  Haythorne  &  Co., 
as  persons  in  possession  of  the  freight ;  and  he  further  made  oath 
that,  in  consequence  of  the  said  proceedings,  he,  the  appearer,  came 
to  London,  and  caused  his  protest,  surveys,  and  other  documents  reJa- 
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tive  to  the  damages  the  ship  and  cargo  had  sustained,  and  the  repairs 
thereof  at  Gibraltar,  for  which  the  bottomry  bonds  were  given  as 
aforesaid,  to  be  submitted  to  Mr.  John  Winstanley,  of  Lloyd's  coffee- 
house, London,  who  is,  as  he  believes,  a  person  of  skill  and  judg- 
ment, usually  employed  in  the  said  coffee-house  to  make  out  average 
accounts,  to  apportion  the  amount  of  the  said  second  bottomry  bond 
on  the  ship,  freight,  and  cargo  respectively ;  and  he  accordingly  made 
out  the  average  account,  by  which  it  appeared  that  the  sum  of  1,184/. 
Us.  Id.  was  due  from  the  said  cargo ;  and  that  he,  the  said  appearer^ 
then  caused  his  account  of  freight  to  be  made  out,  agreeably  to  his 
aforesaid  charter-party,  and  the  same  amounted  to  the  sum  of  2,469/. 
9^.,  which,  added  to  1,184/.  Us.  7d.j  the  amount  of  average  due  on 
the  cargo,  made  the  sum  of  3,654/.  75.  to  be  due  to  him  from  the  said 
Messrs.  Scott,  Burne  &  Co.,  parties  in  this  cause  as  owners  of  the 
cargo,  of  which,  after  deducting  the  amount  of  the  said  two  bottomry 
bonds,[namely,  3,344/.  14^.,  there  remained  a  balance  of  309/. 

•  6s.  5d.  due  to  him  ;  and  the  said  appearer  then  caused  his  [  *  67  ] 
said  freight  account,  the  account  of  average,  and  his  original 
protest,  surveys,  reports,  bills  of  lading,  and  other  documents,  to  be 
delivered  to  the  said  Messrs.  Scott,  Burne  &  Co.,  who,  after  having 
examined  the  same,  objected  to  the  amount  of  freight,  alleging  that 
there  was  a  different  charter-party  entered  into  between  the  said  Bar- 
tholomew Sampson,  their  agent  at  Naples,  and  the  aforesaid  Stephen 
Robart,  the  supercargo,  as  to  the  freight,  to  that  which  the  appearer 
bad  entered  into  with  Richard  FlUes,  as  aforesaid,  and  then  reduced 
their  account  of  freight,  according  to  their  asserted  charter-party, 
which  amounted  to  149/.  5^.  less  than  the  freight  according  to  the  ori- 
ginal charty-party,  but  made  no  objection  to  the  amount  of  average 
due  on  the  cargo ;  and  the  said  appearer  declared,  as  was  the  truth, 
that  he  had  not  entered  into  any  new  charter-party,  and  was  not  privy 
to  any  such,  but  had  signed  the  bills  of  lading  for  freight  according 
to  the  original  charter-party,  and  he  then  offered  to  the  said  Messrs. 
Scott,  Burne  &  Co.  to  leave  the  matter  to  reference,  but  they,  the 
said  Messrs.  Scott,  Burne  &  Co.,  refused  to  do  so,  or  to  allow  him 
more  freight  than  they  had  stated,  and  told  him  that  if  he  accepted 
the  same  his  ship  would  be  immediately  released,  but  if  he  did  not 
accept  it  she  would  be  detained  until  November;  that  the  said 
appearer  then,  in  order  to  prevent  the  further  detention  of  his  ship, 
thereupon  agreed  to  admit  the  said  account  of  freight,  and 

•  the  balance  then  due  to  them,  according  to  the  said  ac-  [  *  68  ] 
count,  after .  the  said  bonds  were  discharged,  amounted  to 

the  sum  of  169/.  Is.,  out  of  which  they,  the  said  Messrs.  Scott,  Burne 
&  Co.,  agreed  to  pay  the  sum  of  140/.  Is.  5d.,  the  expenses  due  to 

4' 
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Messrs.  Fox  &  Co.,  incurred  by  the  said  ship  at  Falmouth,  on  her 
arrival  from  her  said  voyage,  and  the  balance,  deducting  their  legal 
expenses  of  the  arrest,  they  were  to  pay  over  to  Messrs.  Windle  & 
Co.,  of  London,  the  bankers  of  this  appearer;  and  by  such  settlement 
the  amount  of  both  bottomry  bonds  being  dischai^d  in  fall,  they, 
the  said  Messrs.  Scott,  Burne  &  Co.,  agreed  to  withdraw  the  proceed- 
ings against  the  said  ship  and  freight,  and  accordingly,  by  their 
instructions,  as  he  hath  been  informed  and  believes,  the  original  war- 
rants were,  on  the  19th  day  of  August  last,  brought  into  court  by  the 
proctor  of  Messrs.  Scott,  Burne  &  Co.,  and  the  cause  was  alleged  by 
him  to  be  settled,  and  supersedeas  issued  in  both  actions,  and  were  deli- 
vered over  by  the  said  Messrs.  Scott,  Burne  &  Co.  to  the  said  broken 
of  this  appearer,  from  whom  he  received  the  same ;  and  he  further 
made  oath,  that,  having  arrived  at  Bristol,  and  considering  the  said 
bottomry  bonds  to  have  been  fully  discharged  by  the  said  settlemeot, 
he,  the  appearer,  did,  in  the  month  of  September  last,  charter  the  said 
ship  to  Messrs.  Harford  &  Visger,  for  a  voyage  from  the  said  port  of 
Bristol  to  Amelia  Island  and  other  places,  and  back  to  a  port  in  the 
United  Kingdom,  or  other  port,  according  to  order,  and  appointed 
Thomas  Clausen  as  master  of  the  said  ship ;  but  having 
[  1 69  ]  *  received  no  freight,  the  same  having  all  been  absorbed  in 
the  said  settlement  of  the  bottomry  bonds,  had  no  funds  to 
pay  the  seamen's  wages  for  their  services  during  the  voyage  from 
Naples  to  Bristol,  which  amounted  to  upwards  of  500Z.,  or  to  pay  the 
port  dues  and  other  necessary  expenses  of  the  ship  at  Bristol,  he,  the 
appearer,  was  under  the  necessity  of  taking  up  of  the  said  Messis. 
Harford  and  Visger  the  sum  of  800Z.,  for  whieh  he  and  the  said 
Thomas  Clausen,  the  master,  executed  a  bond  hypothecating  his  said 
ship ;  and  the  said  vessel  w^as  about  to  sail  on  her  said  voyage  when 
the  said  ship  was  a  second  time  arrested  by  virtue  of  two  warrants 
from  the  court,  upon  actions  in  the  sum  of  500L  and  1,5002.  respect- 
ively, entered  a  second  time  on  behalf  of  the  said  Messrs.  Scott, 
Burne  &  Co.,  in  pretended  causes  of  bottomry  bonds  taken  at  Gibral- 
tar by  the  said  Messrs.  Lindbladt  &  Co.,  as  aforesaid,  and  settled 
and  discharged  as  aforesaid,  and  this  appearer  hath  been  obliged  to 
provide  for  the  payment  of  the  aforesaid  sum  of  140/.  1^.  Sd,  the  ex- 
penses incurred  at  Falmouth,  which  the  said  Messrs.  Scott,  Borne  & 
Co.,  notwithstanding  their  agreement,  have  refused  to  pay ;  and  he 
lastly  made  oath  that  no  sum  whatever  is  due  from  him,  the  appearer, 
or  the  other  owners  of  the  said  ship,  on  the  said  bonds,  or  either  of 
them,  and  that  the  said  Messrs.  Scott,  Burne  &  Co.  are  now  in  pos- 
session of  all  the  original  protests,  surveys,  reports,  bills  of  lading, 
and  other  documents,  upon  which  the  account  of  average  on  ship. 
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freight,  and  cargo,  were  settled;  and,  notwithstanding  re- 
peated applications  have  been  made  *  to  them,  on  the  part  [  *  70  ] 
of  the  appearer,  for  the  same,  have  refused,  and  still  do 
refuse,  to  produce  and  return  the  same." 

These  are  the  circumstances  stated  by  the  master  in  his  affidavit, 
and  they  do  not,  in  my  apprehension  at  least,  render  it  necessary  that 
I  should  inquire  how  far  the  permission  again  to  open  a  case  which 
has  once  been  closed,  comes  within  the  range  of  that  leurge  discretion 
with  which  this  court  is  by  its  commission  intrusted.  It  might,  perhaps, 
within  the  limits  of  that  very  extended  equity  which  it  is  in  the  habit 
of  exercising,  deem  it  not  improper  in  some  cases  to  suffer  a  cause  to 
be  reopened.  But  it  certainly  would  not  do  so  unless  there  existed 
very  strong  reasons  to  show  the  propriety  of  the  measure.  I  feel  no 
hesitation  in  saying  that  mere  negligence  or  oversight  would  not  be 
a  sufficient  ground  for  such  an  extraordinary  interposition  of  the 
authority  of  the  court  A  direct  case  of  fraud,  or  something  equiva- 
lent to  it,  must  be  made  out  before  I  can  suffer  such  a  step  to  be 
taken. 

Let  US  see,  then,  whether  there  be  any  such  ground  in  the  present 
case.  There  has  been  no  fraudulent  concealment  or  withholding  of 
documents.  The  master  has  sworn,  and  it  is  not  denied  that  he  pro- 
duced all  the  papers,  and  delivered  them  over  to  the  other  parties, 
who,  on  their  own  account,  and  as  agents  for  Lindbladt  &  Co.,  must 
be  presumed  to  have  examined  and  scrutinized  them.  They  cannot 
now  be  heard  to  say  that  they  acted  improvidently  and  without  due 
caution.  If  they  did  so  in  point  of  fact,  they  must  abide  by  the  con- 
sequences of  their  own  negligence.  All  that  is  alleged  is, 
that  they  had  accounts  to  settle  with  *  the  underwriters,  and  [  *  71  ] 
that  the  underwriters  denied  that  any  average  was  due  from 
the  cargo,  on  the  ground,  as  it  is  believed,  that  the  ship  was  not  sea- 
worthy when  she  sailed,  and  therefore  refused  to  pay  the  insurance. 
Why,  what  has  this  to  do  with  the  settlement  between  them  and  the 
master.  As  far  as  he  is  concerned,  it  is  entirely  res  inter  alios  acta. 
However  right  and  correct  the  judgment  of  the  insurers  may  be,  the 
court  cannot  look  to  that  as  its  guide.  It  can  only  consider  Scott, 
Burne  &  Co.  as  the  agents  of  Lindbladt  &  Co.,  the  bondholder.  But 
supposing  that  the  court  could  notice  them  in  any  other  manner,  how 
would  the  matter  then  stand  ?  Why,  because  the  insurers  refuse  to 
pay  them,  therefore  they  will  allow  no  average  on  the  cargo,  in  their 
accounts  with  the  master. 

But  the  question  again  occurs,  did  you  examine  the  accounts,  and 
if  you  did  not,  how  came  you  to  settle  them  without  examination  ?  It 
is  hardly  to  be  conceived  that  you  allowed  them  to  be  settled  without 
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the  attention  due  to  your  own  security;  all  that  you  now  say  is  that 
you  are  dissatisfied  because  others  have  objected  to  them.  The  other 
party,  and  everybody  else  at  all  connected  with  the  ship,  considered 
the  business  to  be  finally  settled,  and  acted  accordingly.  What  is  there 
that  at  all  leads  to  a  contrary  conclusion.  Why  it  is  said  that  the  bonds 
were  not  given  up ;  but  they  were  demanded  and  ought  to  have  been 
given  up.  If  possesion  had  been  kept  of  the  bonds  for  the  purpose  of 
enforcing  any  farther  demands,  it  ought  to  have  been  stated  at  the 
time  as  the  ground  of  refusal,  but  that  does  not  appear  to  have  been 

the  case ;  the  only  answer  then  was,  that  they  were  in  the 
[  *  72  ]  hands  of  *  their  agents  at  Bristol.      The  expense  of  this 

second  suit  has  been  unnecessarily  and  improperly  incurred. 
But  that  is  not  the  whole  of  the  mischief,  for  here  has  been  a  contract 
entered  into  with  other  parties  for  a  new  voyage,  which  has  been 
retarded,  to  the  inconvenience  and  perhaps  to  the  no  small  Joss  of 
those  concerned  in  it.  Here  has  been  other  money  advanced  upon 
bottomry,  on  the  supposition  that  the  ship  was  clear  from  all  former 
engagements  of  the  same  kind. 

I  am  opinion  that  there  is  no  ground  in  law  or  equity  for  the  com- 
mencement or  continuance  of  these  proceedings ;  and  I  think  that  I 
shall  not  do  justice  between  all  parties  unless  I  condemn  Messrs. 
Scott,  Burne  &  Co.  both  in  the  costs  of  the  master,  and  of  the  holder 
of  the  bond  granted  at  Bristol,  and  also  in  two  months  demurrage ; 
and  I  do  condemn  them  accordingly. 


[  •  73  ]  •Sir  Peter,  Garlick. 

June  13, 1815. 

Salvage  on  donation  from  the  enemy,  and  also  for  exertions  in  bringing  home  the  ship  and 

cargo.i 

This  was  the  case  of  a  British  ship,  which  sailed  with  a  cargo  of 
fruit  on  a  voyage  from  Malaga  to  London,  and  was  captured  by  an 
American  privateer,  the  commander  of  which,  after  taking  out  a  part 
of  the  cargo,  made  a  present  of  the  remainder  to  Thomas  Garlick,  the 
British  master,  on  condition  of  his  bringing  the  crews  of  some  other 
prize-vessels  to  England.     Garlick  and  his  own  crew,  consisting  of 


*  [The  Henry,  Edw.  192.] 
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three  men  besides  himself,  and  also  the  crews  of  some  other  British 
ships,  about  twenty  in  number,  were  then  put  on  board  the  vessel, 
and  she  proceeded  to  Falmouth.  In  the  course  of  the  voyage,  the 
vessel  sprang  a  dangerous  leak  in  her  bottom,  and  it  became  neces- 
sary to  set  three  pumps  to  work,  and  to  clear  away  the  cargo  from 
the  hold,  in  order  to  stop  the  leak.  On  her  arrival  at  Falmouth,  which 
she  reached  with  considerable  difficulty,  Garlick,  the  master,  claimed 
for  himself  a  salvage  for  recapture  from  the  enemy,  and  with  the 
remainder  of  the  persons  on  board,  a  civil  salvage  for  their  exertions 
in  bringing  the  vessel  to  England.  Two  actions  were  entered :  one 
in  the  Instance  Court  for  the  civil  salvage ;  and  the  other  in  the  Prize 
Court  for  the  salvage  on  recapture  from  the  enemy.  The  value  of 
the  ship  and  cargo  was  admitted  to  be  1,0342. 14^.  2d 

•  The  court  said,  I  shall  give  the  master  30Z.,  and  his  [  *  74  ] 
expensed ;  and  1002.  amongst  the  others  for  the  services  they 
performed.     I  shall  likewise  allow  them  their  expenses. 


London,  Brown. 

June  13, 1815. 
Salvage  on  donation  iirom  the  enemy.^ 

This  was  also  the  case  of  a  British  ship  and  cargo,  captured  by  an 
American  privateer,  the  captain  of  which  offered  to  restore  the  ship 
and  cargo  to  the  master,  on  condition  of  his  drawing  a  bill  for  1,0002., 
payable  in  London.  The  master  accepted  the  restitution  on  these 
terms,  and  accordingly  drew  a  bill  to  that  amount ;  but  took  care  to 
send  advices  to  London  in  time  to  prevent  payment  of  it.  A  demand 
was  now  made  by  him  for  salvage  on  the  cargo,  as  recaptured  from^ 
the  enemy.  The  value  of  the  cargo  was  stated  to  be  from  1,5002.  to 
2,0002. 


The  court  gave  him  one  tenth,  and  his  expenses. 


1  [The  Henrjr,  Edw.  192.] 
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[  •  75  ]  •  INSTANCE  COURT. 

Elliotta,  master's  name  unknown. 

Jane  13,  1815. 
A  moiety  giyen  to  salvors  in  a  case  approaching  to  derelict. 

This  was  the  case  of  a  British  ship  and  cargo,  which  was  disco- 
vered by  his  Majesty's  sloop  Philomel,  on  the  10th  of  September, 
1813,  lying  near  the  shore,  about  two  leagues  to  the  westward  of  the 
port  of  Almazanen,  in  Spain,  having  all  her  sails  loose  and  torn,  and 
her  main-topmast  lying  over  the  side.  Although  it  was  then  blowing 
very  hard,  Captain  Shaw,  the  commander  of  the  Philomel,  imme- 
diately proceeded  in  one  of  his  boats  to  the  assistance  of  the  vessel, 
but  on  approaching  the  shore  was  hailed  by  some  armed  Spaniards, 
who  ordered  him  not  to  attempt  going  on  board,  as  the  vessel  was 
placed  under  their  custody,  by  the  supreme  junta  of  health,  who  had 
directed  that  no  communication  whatever  should  be  allowed  with  her, 
but  that  the  pieces  should  be  burnt  as  they  might  break  from  her,  it 
being  suspected  that  she  was  infected  with  the  plague,  having  drifted 
on  shore  on  the  5th  of  September  without  a  living  creature  on  board. 
Captain  Shaw  and  the  master  of  The  Philomel,  notwithstanding  the 
menaces  of  the  Spaniards,  succeeded,  although  at  considerable  risk, 
owing  to  the  state  of  the  weather,  in  getting  on  the  deck  of  the  ves- 
sel, and  found  in  the  cabouse  some  torn  sheets  of  an  English  log,  by 
which  it  appeared  that  she  was  The  Elliotta,  from  London,  bound  to 
Minorca,  and  also  one  sheet  of  a  French  log  for  the  16th  of  August, 
1813,  by  which  they  learnt  that  she  had  on  that  day  been  captured,  oflf 

Alicant,  by  a  French  privateer.  Captain  Shaw  then  retoroed 
[  •  76  ]  •on  board  The  Philomel,  and  caused  her  to  be  anchored  as 

near  The  Elliotta  as  possible,  and  sent  his  boats,  with  a  num- 
ber of  officers  and  men,  to  clear  The  Elliotta,  and  to  save  whatever 
they  could ;  he  also  prevailed  with  the  Spanish  officer  of  health  to 
allot  a  small  space  of  ground  on  the  beach  for  the  reception  of  the 
cargo,  which  he  carried  on  shore  in  his  boats,  through  a  heavy  and 
dangerous  surf,  and  then  placed  guards  over  it  for  its  security.  He 
afterwards,  by  gre^t  exertion,  got  the  vessel  afloat,  fitted  her  with 
stores  from  his  his  own  sloop,  and  began  to  reship  the  cargo,  when 
he  received  an  express  from  the  captain-general  of  the  marine  at  Car- 
thagena,  ordering  him  to  desist,  and  to  forward  to  him  all  th^  papers  and 
documents  to  enable  a  Spanish  Court  of  Admiralty  to  decide  on  the 
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national  character  of  the  vessel.  Captain  Shaw,  through  the  means 
of  the  British  consul,  made  a  strong  representation  of  the  dangerous 
state  in  which  the  ship  was  lying,  and  obtained  permission  to  reship  the 
cargo,  but  upon  condition  that  he  should  bring  it  to  Carthagena,  which 
he  accordingly  did.  When  there,  he  succeeded  in  proving  to  the  satis- 
faction of  the  Spanish  authorities  that  the  property  was  British,  and 
prevailed  upon  them  to  place  it  at  his  disposal.  Having  thus  got 
full  possession  of  the  property,  he  proceeded  with  it  to  Alicant,  and 
delivered  it  up  to  the  agent  for  Lloyd's  resident  at  that  port,  by  whom 
it  was  afterwards  sold  for  the  benefit  of  the  insurers.  The  value  of 
the  property  saved  was  2,200/. 

Judgment. 
Sir  W.  Scott.     I  think  the  facts  of  this  case  contain 
every  degree  of  merit  that  can  possibly  *  arise  in  a  salvage  [  *  77  ] 
service.  Here  was  great  danger  from  the  state  of  the  weather, 
and  the  situation  in  which  the  ship  was  placed  —  here  was  an  armed 
force  on  the  beach,  ready  to  oppose  the  measures  which  it  was  neces- 
sary to  pursue  for  the  preservation  of  the  property,  and  here  was 
another  danger  of  an  extraordinary  nature,  the  fear  of  a  pestilential 
disorder,  on  account  of  which  it  was  supposed  the  vessel  and  cargo 
had  been  abandoned.     It  is  impossible  that  more  good  conduct  can 
have  been  displayed  in  any  case  than  Captain  Shaw  and  his  men 
have  exhibited  throughout  this  transaction.     They  directed  their  atten- 
tion and  labors  in  the  best  possible  manner  to  preserve  the  property 
from  the  violence  of  the  elements  — took  great  care  of  it  afterwards  ; 
and  finally,  with  great  prudence  and  discretion,  handed  it  over  to  the 
person  most  proper  to  have  the  custody  and  management  of  it.    This 
is  not,  it  is  true,  precisely  a  case  of  derelict,  but  it  is  as  nearly  so  as 
possible,  and  I  think  I  am  bound  to  give  quite  as  large  a  remuneration 
as  I  should  have  done  if  it  had  been  a  case  of  derelict.     I  shall  give 
the  salvors  a  moiety  of  the  property. 
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[  *  78  ]  *  The  Harmony,  Norman.^ 

Joly  31,  1815. 

The  Prize  Court  of  Admiralty  has  jurisdiction  oyer  cases  of  seizure  as  prize,  although  the 
same  may  have  been  effected  after  the  time  prescribed  for  the  cessation  of  hostilities  bj  a 
treaty  of  peace. 

This  was  the  case  of  a  British  ship  with  a  British  cargo,  which,  in 
the  prosecution  of  a  voyage  from  Oporto  to  London,  was  captured 
off  Cape  Finisterre,  on  the  2d  of  March  last,  by  the  American  pri- 
vateer James  Munroe,  under  the  command  of  David  Williams,  who 
took  out  the  master  and  the  rest  of  the  crew,  except  John  Nelson^  the 
mate,  and  sent  an  American  prize-master,  and  one  other  Amencaa 
and  five  Frenchmen  on  board,  with  directions  to  take  the  vessel  to 
some  port  in  the  United  States  of  America.  On  the  24th  of  the 
same  month,  Nelson,  the  mate,  having  previously  ascertained  that 
the  Frenchmen  would  not  oppose  him,  cut  down  the  prize-master 
with  a  hatchet  and  threw  him  overboard,  leaving  the  other  American 
to  suppose  that  he  had  accidentally  fallen  into  the  sea.  Nelson  then 
brought  the  ship  and  cargo  to  England,  and  on  the  13th  of  April 
they  were  arrested  at  his  suit  in  a  cause  of  salvage,  by  reason  of 
recapture  from  the  enemy.  A  claim  was  given  for  the  ship  as  the 
property  of  William  Williamson  and  George  Norman,  respectively 
British  subjects,  and  for  the  cargo  as  belonging  to  Messrs.  Sanderson 
&  Lynch,  of  London.  On  the  6th  of  May  the  court  decreed  restitu- 
tion to  the  claimants  on  the  payment  of  the  sum  of  1,390/.  to  the 
salvor,  being  the  tenth  part  of  the  value  of  the  ship  and  cargo. 

On  the  26th  of  May  a  claim  was»  given  in  on  behalf  of 
[  •  79  ]  David  Williams,  the  commander  of  the  *  American  pri- 
vateer, alleging  that  the  vessel  had  been  taken  as  prize  by 
him  on  the  2d  of  March  last,  in  latitude  42**  north,  and  longitude  12* 
west,  within  the  period  prescribed  for  captures  by  the  late  treaty*  of 
peace  between  Great  Britain  and  the  United  States  of  America,  and 
had  been  retaken  on  the  24th  of  the  same  month,  in  latitude  42**  47' 
north,  and  longitude  23*"  1 2'  west,  after  the  period  specified  in  the  said 
treaty  for  the  termination  of  captures  in  that  latitude  and  longitude.    It 


1  [An  appeal  was  taken,  bat  pronounced  deserted.] 
9  For  the  clause  of  the  treaty,  vide  p.  57. 
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also  alleged  on  behalf  of  the  American  captor,  that  no  proceedings 
had  been  instituted  by  the  recaptor  to  bring  the  ship  and  cargo  to 
adjudication  as  prize.  A  monition  was  decreed  against  John  Nelson 
in  special,  and  all  others  in  general,  to  proceed  to  the  adjudication  of 
the  ship  and  cargo,  and  the  ship  itself  was  arrested.  Monitions  were 
also  served  on  the  owners  of  the  ship  and  cargo,  on  the  proctor  for 
John  Nelson,  (he  being  absent  from  the  country,)  and  in  the  usual 
manner  on  the  pillars  of  the  Royal  Exchange.  The  tenor  of  the 
monitions  was  to  call  upon  the  parties  to  show  cause  why  The  Har- 
mony should  not  be  decreed  to  be  released  from  the  recapture,  as 
having  been  effected  after  the  time  specified  in  the  treaty  of  peace  for 
the  termination  of  hostilities,  and  why  the  same  should  not  be  deli- , 
vered  up  to  the  claimant  on  behalf  the  American  captor. 

An  appearance  was  given  under  protest  for  the  British  owners ;  and 
it  was  submitted,  on  their  behalf,  that  the  court  had  no  authortiy  to 
take  cognizance  of  the  cause,  and  could  not  try  the  question 
as  to  the  recapture  of  the  ship  and  cargo  *  from  the  Ameri-  [  *  80  ] 
can  prize  master  ;  the  same  having  been  effected  after  the 
period  fixed  by  the  treaty  of  peace  for  the  cessation  of  hostilities 
between  Great  Britain  and  America,  and  when  Great  Britain  was  at 
peace  with  all  the  world ;  that  the  Prize  Court  of  Admiralty  has  no 
jurisdiction  to  take  any  seizures  made  upon  the  high  seas  during  a 
time  of  profound  peace,  but  that  its  authority  is  limited  to  the  enter- 
taining questions  of  prize  arising  out  of  captures  or  recaptures  made 
by  British  subjects  during  the  continuance  of  hostilities ;  —  that  no 
American  could  maintain  a  suit  or  action,  in  any  British  court  of 
justice,  whilst  war  subsisted  between  the  two  countries ;  and  after 
the  conclusion  of  peace,  by  which  alone  an  American  could  obtain  a 
persona  standi  in  a  British  court,  no  question  of  prize  of  war  between 
Great  Britain  and  America  could  arise,  any  seizure  by  the  subjects 
of  either  nation  after  the  conclusion  of  peace,  and  the  time  limited 
in  the  treaty  of  peace  for  making  captures,  not  being  in  the  nature  of 
prize,  nor  cognizable  as  such  in  a  court  of  admiralty  having  prize 
jurisdiction.  It  was  likewise  submitted,  that  whatever  authority  the 
court  might  have  possessed,  had  been  exercised  by  the  decree  grant- 
ing restitution  of  the  ship  and  cargo  to  the  British  claimants,  on 
payment  of  salvage  to  the  recaptor,  which  decree  was  binding  upon 
all  parties,  and  that  the  judge  had  no  power  to  alter  or  reverse  it;  but, 
that  if  any  persons  felt  themselves  aggrieved  or  injured  by  the  de- 
cree, they  might  resort  for  redress  to  the  High  Court  of  Appeals  in 
prize  causes,  and  to  no  other  court  whatever. 

•Application  was  also  made  on  behalfof  the  British  owners^  [  *81  ] 

^  Vide  l8t  Maddock,  p.  15,  ex  parte  Lynch  and  another. 
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to  the  court  of  chancery,  by  petition,  praying  that  a  writ  of 
prohibition  returnable  in  the  Court  of  King's  Bench  might  issae, 
directed  to  the  Bight  Honorable  the  Judge  of  the  Admiralty  Prize 
Court,  to  prohibit  him  from  further  proceeding  or  holding  plea  before 
him,  in  any  manner,  touching  or  concerning  the  premises.  On  tbe  26th 
of  July  the  Vice-Chancellor,  before  whom  the  petition  was  heard,  by 
direction  of  the  Lord  Chancellor,  intimated  it  to  be  his  opinion  that 
the  prohibition  ought  not  to  be  granted,  and,  two  days  afterwards,  said 
he  had  seen  no  reason  to  change  the  opinion  he  had  before  expressed 
and  the  petition  was  accordingly  dismissed.  A  written  communica- 
tion to  this  effect  was  on  the  same  day  made  by  the  deputy  registrar 
of  the  court  to  the  deputy  registrar  of  the  admiralty  court 

When  the  case  was  again  brought  before  the  court,  the  judge  ob- 
served that  it  was  proper  the  communication  received  bom  the  Court 
of  Chancery  should  be  recorded,  and  it  was  accordingly  entered  in 
the  registrar's  book. 

The  judge  said,  I  shall  certainly  overrule  this  protest,  as  I  do  not  no^ 
nor  ever  did,  entertain  the  slightest  doubt  of  the  power  of  the  court  to 
entertain  the  question.     And  as  to'  the  decree  of  restitution  upon  sal- 
vage, which  was  before  made  by  the  court,  that  I  think  ought  to  have 
effect.     So  far  as  the  American  captor  is  concerned,  it  was 
[  *  82  ]  altogether  res  inter  alios  acta^  and  therefore  cannot  *  be  bind- 
ing upon  him.     The  Judge  then  proceeded  to  pronounce 
the  former  decree,  by  which  the  ship  and  cargo  had  been  restored  on 
payment  of  salvage,  to  be  of  no  force  and  validity,  and  by  his  final 
interlocutory  decree  ordered  the  ship  and  cargo  to  be  released  from 
recapture  thereof,  and  to  be  delivered  up  to  the  claimant,  on  behalf 
of  David  Williams,  commander  of  the  American  private  ship  of  war 
James  Monroe. 


[  •  83  ]  •  INSTANCE  COURT. 

WooDROP-SiMs,  Jones. 

November  21,  1815. 

Rales  for  fixing  or  apportioning  the  loss  occasioned  by  two  vessels  mnning  fool  of 

other.i 

This  was  a  cause  of  damage  at  the  instance  of  Thomas  Potts  and 
^  lAbb.  on  Ship.,  Part  m.  Chap.  1,  6  Amer.  £d.] 
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George  Taylor,  the  owners  of  the  brig  Industry,  against  the  above 
ship,  The  Woodrop-Sims,  her  tackle,  &c. 

On  the  part  of  the  complainants,  it  was  stated  that  The  Industry, 
being  a  brig  of  the  burden  of  eighty-nine  tons,  sailed  on  the  12th  of  • 
May  from  Sunderland  with  a  cargo  of  coals  for  some  port  in  the 
west  of  England,  and  that  about  two  o'clock  in  the  morning  of  the 
19th  of  May,  being  off  the  South  Foreland,  which  bore  west-south- 
west, distant  about  a  mile  and  a  half,  with  the  wind  about  west- 
north-west,  and  steering  a  south-west  course  close  by  the  wind,  and 
on  the  starboard  tack.  The  Woodrop-Sims  was  observed  about  three 
hundred  yards  distant,  running  to  the  north-east  with  a  free  wind. 
That  the  master  and  crew  of  the  brig  perceiving  that  the  ship  con- 
tinued her  course,  and  that  if  it  was  not  altered  she  would  come 
direct  upon  them,  called  out  several  times  as  loud  as  possible,  but  no 
notice  was  taken  of  their  hailing,  and  The  Woodrop-Sims  came  on 
board  the  brig  and  stove  in  her  larboard  side,  and  she  sunk  almost 
immediately,  the  crew  of  the  brig  having  just  time  to  save  themselves 
on  board  The  Woodrop-Sims.     That  the  loss  of  The  In- 
dustry and  her  cargo  was  *  occasioned  by  the  negligence  or  [  *  84  ] 
want  of  skill  of  the  master  and  crew  of  The  Woodrop-Sims, 
and  by  the  want  of  a  good  look-out  on  board  that  ship. 

On  the  other  side,  it  was  stated  that  The  Woodrop-Sims,  being  an 
American  vessel  of  the  burden  of  five  hundred  and  twenty  tons,  sailed 
from  Philadelphia  in  April,  1815,  bound  for  London ;  that  on  the  18th 
of  May,  she  arrived  in  the  English  Channel  and  took  a  pilot  on  board, 
and  at  about  three  o'clock,  A.  M.  of  the  following  day,  when  sailing 
into  the  Downs  with  the  wind  at  north-west,  blowing  a  moderate 
breeze,  and  steering  north-east  by  north,  the  pilot  and  the  men  com- 
posing the  starboard  watch,  discovered  a  brig  on  the  lee  bow  coming 
durectly  towards  them ;  that  the  pilot,  who  was  standing  on  the  poop, 
ordered  the  helm  to  be  put  hard  to  starboard,  in  order  to  clear  the 
brig,  which  was  accordingly  done ;  that  the  pilot  then  ran  forward  to 
the  forecastle  of  the  ship,  and  hailed  the  brig  to  put  her  helm  hard  to 
starboard ;  that  the  brig  did  not  do  so,  but  put  it  hard  to  port,  whereby 
she  was  immediately  brought  under  the  bows  of  The  Woodrop-Sims, 
and  in  about  fifteen  minutes  afterwards  sunk ;  that  the  loss  of  the 
brig  was  not  occasioned  by  any  improper  conduct  or  want  of  skill  of 
those  on  board  The  Woodrop-Sims,  but  by  the  negligence  of  the 
master  and  crew  of  The  Industry,  and  by  the  want  of  a  good  look- 
out on  board  that  brig. 
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The  court  was  assisted  by  two  of  the  elder  brethren  of  the  Trinity 
Hoase. 

[  *  85  ]  •  Judgment. 

Sir  W.  Scott.  This  is  one  of  those  unfortunate  cases 
in  which  the  entire  loss  of  a  ship  and  cargo  has  been  occasioned  by 
two  vessels  running  foul  of  each  other. 

There  are  four  possibilities  under  which  an  accident  of  this  sort  may 
occur.  In  the  first  place,  it  may  happen  without  blame  being  imputable 
to  either  party  ;  as  where  the  loss  is  occasioned  by  a  storm,  or  any  other 
vis  major.  In  that  case,  the  misfortune  must  be  borne  by  the  party 
on  whom  it  happens  to  light ;  the  other  not  being  responsible  to  him 
in  any  degree.  Secondly,  a  misfortune  of  this  kind  may  arise  where 
both  parties  are  to  blame ;  where  there  has  been  a  want  of  due  dili- 
gence or  of  skill  on  both  sides.  In  such  a  case,  the  rale  of  law  is, 
that  the  loss  must  be  apportioned  between  them,  as  having  been  oc- 
casioned by  the  fault  of  both  of  them.  Thirdly,  it  may  happen  by 
the  misconduct  of  the  suffering  party  only ;  and  then  the  rule  is,  tbat 
the  sufferer  must  bear  his  own  burden.  Lastly,  it  may  have  been 
the  fault  of  the  ship  which  ran  the  other  down ;  and  in  this  case  the 
injured  party  would  be  entitled  to  an  entire  compensation  from  the 
other. 

It  frequently  happens  in  cases  of  this  kind,  that  there  is  great  dis- 
cordance of  evidence  as  to  the  facts  upon  which  the  court  has  to  form 
its  decision.     The  testimony  of  thp  witnesses  is  apt  to  be  discolored 
by  their  feelings,  and  the  interest  which  they  take  in  the  success  of 
the  cause  ;  and  the  court  too  frequently  has  to  decide  upon 

[  *  86  ]  great  diversities  of  statement  as  to  the  courses  the  *  vessels 
were  steering,  or  the  quarter  from  which  the  wind  was 
blowing  at  the  time  when  the  accident  occurred.    In  the  present  case, 
I  am  in  a  great  measure  relieved  from  all  difficulties  of  this  kind,  and 
it  is  not  at  all  necessary  for  me  to  pay  any  minute  attention  to  the 
conflicting  testimony  of  the  witnesses  respecting  the  wind ;  for  I  un- 
derstand it  to  be  the  opinion  of  the  gentlemen  (the  Trinity  Masters) 
by  whom   I  have  the  good  fortune  to  be  assisted  on  this  occasion, 
that  the  state  of  the  wind,  as  deposed  to  on  the  one  side  and  on  the 
other,  does  not  differ  so  materially  as  to  make  any  difference  in  the 
measures  which  ought  to  have  been  pursued  for  the  avoidance  of  this 
unfortunate  accident.      I  am  also  relieved  from   any  very   minute 
attention  to  the  testimony  of  the  witnesses  respecting  the  look-out 
which  was  kept  either  in  one  ship  or  the  other;  because,  however 
different  the  representation  in  this  respect  may  be,  there  was,  at  all 
events,  abundance  of  time  after  the  discovery  of  each  other  to  have 
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taken  precautionary  measares  for  avoiding  the  accident.  The  mis- 
fortune which  occurred  must  not  be  attributed  therefore  to  what  took 
place  before  the  vessels  perceived  each  other ;  but  was  consequential 
upon  what  occurred  afterwards. 

This  state  of  circumstances  raises  a  question  or  two  of  professional 
skill,  upon  which  you,  gentlemen,  (addressing  himself  to  the  Trinity 
Masters,)  will  have  to  decide.  It  is  incumbent  on  you  to  determine 
whether  proper  measures  of  precaution  were  taken  by  the  vessel 
which  unfortunately  ran  the  other  down.  The  law  imposes  upon 
the  vessel  having  the  wind  free,  the  obligation  of  taking 
proper  measures  to  *  get  out  of  the  way  of  a  vessel  that  is  [  *  87  ] 
close-hauled,  and  of  showing  that  it  has  done  so ;  if  not,  the 
owners  of  it  are  responsible  for  the  loss  which  ensues.  This,  there- 
fore, is  the  first  point  upon  which  the  court  request  to  be  favored  with 
your  opinion.  If  you  shall  think  that  the  proper  precautions  were 
taken  by  the  persons  on  board  The  Woodrop-Sims,  then  it  will  be- 
come necessary  to  inquire  whether  these  measures  were  counteracted 
and  defeated  by  improper  measures  taken  by  those  on  board  the 
other  ship.  Upon  these  points,  gentlemen,  I  shall  rely  on  your  judg- 
ment. 

The  Trinity  Masters  expressed  their  opinion,  that  The  Woodrop- 
Sims  was  to  blame ;  that  she  had  the  wind  free,  and  ought  to  have 
got  out  of  the  way. 

The  court  pronounced  its  sentence  accordingly,  and  referred  the 
settlement  of  the  amount  of  loss  to  the  registrar  and  merchants. 


•  Genoa  and  Savona.  [  *  88  ] 

November  27,  1815. 

A  ship  of  war  being  in  itinere,  and  barely  seeing  or  hearing  a  iiring  on  the  land,  is  not  enti- 
tled to  share  in  the  beneficial  effects  of  an  attack  made  by  a  force  with  which  she  haa  no 
concert  or  communication. 

The  towns  of  Genoa  and  Savona  were  taken  in  the  month  of 
April,  1814,  by  his  Majesty's  sea  and  land  forces  under  the  command 
of  Lord  William  Bentick  and  Sir  Edward  Pellew,  and  the  shipping, 
ordnance,  &c.,  &c.,  there  seized  have  since  been  condemned  in  the 

5* 
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Court  of  Admiralty,  the  whole  property  being  subject  to  his  Majes- 
ty's direction  for  distribution  amongst  the  captors.  A  suggestion 
having  been  made  by  the  agents  of  the  actual  captors  that  his  Ma- 
jesty's ship  Pompee  would  not  be  allowed  to  participate  in  the  benefit 
arising  from  the  capture,  a  memorial  was  presented  by  Sir  James 
Athol  Wood,  the  commander  of  that  vessel,  to  his  Majesty  in  council, 
praying  that  the  Pompee  might  be  included  in  the  list  of  the  vessels 
entitled  to  share,  or,  if  doubts  were  entertained  of  iiei  claim,  that  leave 
might  be  given  for  the  usual  measures  to  be  taken  in  the  Ckjurt  of 
Admiralty  to  establish  her  right.  The  lords  of  the  treasury  signified 
their  pleasure  to  the  king's  proctor  that  Sir  James  Athol  Wood  might 
be  at  liberty  to  prefer  the  claim,  and  the  king's  proctor,  on  behalf  of 
his  Majesty,  consented  accordingly.  An  allegation  was  now  offered 
setting  forth  the  interest  of  The  Pompee. 

Judgment. 

Sir  W.  Scott.     This  case  is  brought  here  by  a  reference  from,  his 

Majesty's  government,  and  now  comes  before  the  court  on 

[  *  89  ]  the  admission  *  of  an  allegation  setting  up  a  claim  of  joint 

capture  on  behalf  of  his  Majesty's  ship  Pompee.     The  first 

article  is  introductory  to  the  others,  and  contains  a  sort  of  historical 

account  of  the  transaction,  without  which  the  remaining  parts  of  the 

allegation  would  be  scarcely  intelligible.     Therefore,  if  the  remaining 

articles  are  proper  to  be  admitted,  I  think  this  article  must  also  be  • 

deemed  admissible. 

The  history  it  narrates  is  this:  — "  That  in  the  early  part  of  the 
year  1814,  Lord  William  Bentick  and  Sir  Edward  Pellew,  Bart., 
(now  Lord  Exmouth)  the  commanders-in-chief  of  his  Majesty's  mili- 
tary and  naval  forces  in  the  Mediterranean  Sea,  projected  an  expedi- 
tion to  the  coast  of  Italy,  to  be  more  especially  directed  against 
Genoa  and  other  towns  of  the  Genoese  territory ;  and  'the  necessary 
arrangements  for  the  same  having  been  made,  a  body  of  British,  and 
foreign  troops  in  the  British  service,  proceeded  from  the  island  of 
Sicily  to  Leghorn,  where  they  effected  a  disembarkation  in  the  latter 
end  of  the  month  of  March  of  the  same  year,  and  immediately  ad- 
vanced towards  the  Genoese  territory,  the  said  troops  being  under  the 
immediate  command  of  the  said  Lord  William  Bentick,  and  being 
aided  and  assisted  on  the  coast  by  a  squadron  of  his  Majesty's  ships 
of  war,  under  th«  orders  of  Sir  Josias  Rowley,  Bart,  commander  of 
his  Majesty's  ship  The  America."  In  the  second  article  it  is  pleaded 
that,  previous  to  the  sailing  of  the  said  troops  from  Sicily,  the  said 
Lord  William  Bentick  being  desirous  of  obtaining  an  ac- 

[  •  90  ]  cession  of  force  to  *  that  which  he  could  take  from  theuce, 


HIGH  COURT   OF  ADMIRALTY.  91 


Genoa  and  Savona.    2  Dod. 


made  application  to  General  Clinton,  commander  of  his  Majesty's 
forces  in  Catalonia,  to  send  him  all  the  troops  he  could  spare, 
and  having  communicated  the  same  to  the  said  Sir  Edward  Pel- 
lew,  on  or  about  the  26th  of  March,  despatched  his  Majesty's  ship 
Porapee,  Sir  James  Athol  Wood,  commander,  with  some  empty 
transports  and  victuals,  from  Mahon,  in  the  island  of  Minorca,  to 
Tarragona,  for  the  purpose  of  their  conveyance,  and  with  instructions 
to  the  said  Sir  James  Athol  Wood  to  place  himself  under  the  orders 
of  Rear- Admiral  Hallowell,  commanding  his  Majesty's  ships  at  that 
place."  And  the  third  article  goes  on  to  plead  "  that  his  Majesty's 
ship  Pompee,  with  the  transports  and  victuallers,  accordingly  pro- 
ceeded for  Tarragona,  and,  upon  their  arrival  there,  a  division  of  troops 
to  the  amount  of  1,500,  then  under  the  command  of  Major  General 
Count  Latour,  were  embarked  on  board  thereof,  and  with,  which  they 
sailed  from  Tarragona  on  or  about  the  9th  day  of  April,  the  said  Sir 
James  Athol  Wood  being  directed,  by  an  order  from  the  said  Rear- 
Admiral  Hallowell,  to  proceed  to  Leghorn,  and  consult  with  Lord 
William  Bentick  respecting  the  disembarkation  of  the  said  troops." 
Now  from  this  statement  it  does  not  at  all  appear  that  The  Pompee 
was  to  compose  part  of  the  force  destined  to  act  either  generally 
against  the  coasts  of  Italy,  or  particularly  against  this  town  of  Genoa 
and  its  dependencies.  The  allegation  proceeds  to  state  that  "  on  the 
17th  of  the  said  month  of  April,  his  Majesty's  said  ship 
Pompee  and  transports  *  arrived  within  sight  of  Genoa,  and  [  *  91  ] 
in  the  afternoon  of  that  day  a  firing  was  there  distinctly 
seen  and  heard  from  on  board  The  Pompee ;  that  such  firing  was  an 
attack  which  had  been  made  on  Genoa  by  the  aforesaid  troops  under 
the  command  of  Lord  William  Bentick,  which  had  advanced 
against  it  from  Leghorn,  and  the  aforesaid  squadron  under  the  orders 
of  Sir  Josias  Rowley,  reinforced  by  the  arrival  of  his  Majesty's  ship 
Caledonia,  with  Sir  Edward  Pellew  on  board."  On  this  statement, 
it  appears  that  The  Pompee  had  very  little  connection,  and  no  direct 
communication  with  the  fleet  which  was  engaged  in  the  attack. 
The  business  of  Sir  James  Athol  was  to  proceed  to  Leghorn  and  con- 
sult with  Lord  William  Bentick  respecting  the  disembarkation  of 
the  troops  on  board  The  Pompee.  He  did  not  and  could  not  at  all 
know  that  Lord  William  Bentick  was  in  the  neighborhood  of  Ge- 
noa. It  was  at  Leghorn,  and  not  at  Genoa,  that  he  was  going  to 
seek  him,  for  it  was  there  that  he  expected  to  find  him.  It  is  impos- 
sible that  he  should  have  gone  on  to  Leghorn  in  search  of  Lord  Wil- 
liam Bentick,  if  he  had  suspected  that  his  lordship  and  Sir  Edward 
Pellew  were  in  person  directing  the  attack  against  Genoa.  Sir  James 
Athol  could  not  have  known  that  the  firing  which  he  heard  proceeded 
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from  their  forces,  or  he  never  would  have  gone  on  to  Leghorn.  The 
article  goes  on  to  plead,  that,  "  on  the  following  day,  a  summons  for 
the  surrender  of  the  said  town  was  sent  to  the  commandant  by  the 
said  Lord  William  Bentick  and  Sir  Edward   Pellew;    and,  after 

some  negotiation,  terms  of  capitulation  were  agreed  to ;  and 
[  *  92  ]  that  at  *the  time  of  sending  the  said  summons,  and  of  the 

terms  of  capitulation  being  agreed  to,  his  Majesty's  said 
ship  Pom  pee  and  transports  were  in  sight  of  and  seen  by  the  enemy 
at  Genoa ;  and  in  such  summons  the  said  Lord  William  Bentick 
-  and  Sir  Edward  Pellew  represented  their  expectation  of  being  mo- 
mentarily joined  by  a  great  augmentation  of  force,  thereby  meaning 
the  said  ship  Pompee  and  transports,  with  the  troops  embarked 
therein  ;  and  that  by  reason  thereof,  and  of  the  circumstances  before 
pleaded,  his  Majesty's  said  ship  Pompeewas  acting  in  concert  with 
and  affording  encouragement  to  the  said  Lord  William  Bentick  and 
Sir  Edward  Pellew,  and  the  troops  under  their  command,  and  created 
intimidation  to  the  enemy,  and  accelerated  the  surrender  of  the  said 
town."  Why,  as  to  the  summons  of  surrender,  and  the  capitulation 
which  followed,  Sir  James  Athol  knew  just  nothing.  Had  he  known 
that  these  commanders  were  engaged  in  this  successful  operation,  he 
never  would  have  pursued,  as  he  did,  his  destination,  without  com- 
municating with  them  ;  and  as  to  the  acting  in  concert  with  and 
affording  encouragement  to  Lord  William  Bentick  and  Sir  Edward 
Pellew,  and  their  troops,  it  does  not  appear  from  the  statement  that 
they  knew  of  The  Pompee's  presence,  or  that  The  Pompee  was  at 
all  cognizant  of  theirs. 

The  question,  then,  comes  to  this,  whether  a  ship  of  war,  being  i% 
itinere,  but  barely  seeing  or  hearing  a  firing  on  the  coast  which  she  is 
passing  in  the  prosecution  of  her  voyage,  without  at  all  knowing  the 

occasion  of  such  firirig,  is  entitled  to  share  in  the  beneficial 
[  *  93  ]  effects  of  an  attack  made  by  a  force  with  *  which  she  has 

no  communication  or  concert  whatever.  To  say  that  she 
would  be  so  entitled,  appears  to  me  to  be  going  farther  than  has 
hitherto  been  done  in  any  case  with  which  I  am  acquainted.  If  the 
Pompee  and  the  actual  captors  had  recognized  each  other,  the  case 
perhaps  might  have  been  different ;  but  here  was  a  perfect  ignorance 
on  both  sides.  The  Pompee  had  no  communication  with  the  cap- 
tors, no  knowledge  of  what  the  force  was  that  was  employed  in  the 
operation,  nor  of  the  precise  object  of  attack.  The  allegation  goes 
on  to  plead,  that  "  The  Pompee  and  transports  pursued  their  course 
for  Leghorn,  agreeably  to  the  order  of  the  said  Admiral  Hallowell, 
and  arrived  there  in  the  evening  of  the  19th  of  April ;  that  he,  the 
said  Sir  James  Athol  Wood,  finding  that  no  orders  had  been  left  for 
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him  by  the  said  Lord  William  Bentick,  determined  to  proceed  with 
The  Pompee  and  transports  for  Genoa ;  and,  on  the  following  morn- 
ing, they  sailed  accordingly,  and  arrived  off  the  same,  early  in  the 
morning  of  the  21st,  but,  owing  to  light  and  contrary  winds,  did  not 
come  to  anchor  off  the  mole  until  the  morning  of  the  22d,  when  the 
troops  were  landed ;  and  when  it  was  learned  that  the  town  had  sur- 
rendered by  capitulation,  and  that  the  colors  ha(%been  hauled  down 
on  the  preceding  day,  pursuant  to  the  terms  of  the  same,  and  whilst 
the  said  ship  Pompee  and  transports  were  in  sight."  From  this, 
surely,  they  can  derive  no  title  to  share,  if  the  former  facts  did  not 
give  it  them. 

With  respect  to  the  claim  to  share  for  the  capture  of  Sa- 
vona,  that,  I  think,  does  stand  upon  a  *  better  foundation.  [  *  94  ] 
There  The  Pompee  had  been  recognized,  and  had  received 
orders.     Her  commander  knew  that  Lord  William  Bentick  and  Sir 
Sdward  Pellew  were  directing  and  superintending  the  attack.     The 
allegation  pleads,  '<  that,  in  the  afternoon  of  the  said  22d  of  April,  a 
detachment  of  troops  were  embarked  in  his  Majesty's  ships  Armada 
and  Cura^oa,  and  proceeded  as  a  small  expedition,  by  the  directions 
of   Lord  William   Bentick  and    Sir   Edward   Pellew,  from  Genoa 
against  the  town  of  Savona,  situated  on  the  coast,  and  distant  about 

miles  from  thence ;  and  on  the  24th  of  the  said  month  the 

same  surrendered  to  it  by  capitulation  after  a  slight  resistance  ;  that 
during  such  time,  his  Majesty's  ship  Pompee  having  remained  at 
anchor  off  the  mole,  the  persons  on  board  thereof  never  lost  sight  of 
The  Armada  or  Curagoa,  except  during  the  night ;  and  The  Pompee 
could,  also,  during  the  same  period,  with  the  same  exception,  be 
plainly  seen  by  the  persons  on  board  The  Armada  and  Cura^oa ; 
that  the  firing  or  attack  upon  the  said  town,  which  preceded  the  sur- 
render on  the  said  24th  of  April,  was  plainly  seen  from  on  board  The 
Pompee,  and  that  she  communicated  information  of  the  same,  by 
signals,  to  his  Majesty's  ship  Caledonia,  bearing  the  flag  of  Sir 
Edward  Pellew,  and  lying  within  the  harbor  of  Genoa."  Here,  then, 
The  Pompee  had  a  certain  knowledge  of  the  attack,  and  the  object 
of  it,  and  no  intention,  as  in  the  other  case,  of  quitting  the  scene  of 
action  and  proceeding  on  a  voyage  elsewhere.  She  was 
placed,  likewise,  *  under  the  orders  of  the  same  superior  offi-  [  *  95  ] 
cer  who  commanded  the  naval  force  by  which  the  attack 
was  actually  made ;  and  she  was  herself  not  altogether  inactive  in 
the  business,  for  she  communicated  information  by  signal  to  the  com- 
mander-in-chief. These  facts,  if  proved,  \^ould,  I  think,  be  sufficient 
to  establish  the  claim  of  The  Pompee  to  share  for  the  capture  of  Sa- 
vona, but  not  of  Genoa.  The  allegation  must  therefore  be  reformed 
accordingly. 
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[  *  96  ]  *  La  Henriette. 

Noyember  28, 1815. 

When  a  prize  is  taken  coining  ont  of  a  blockaded  port,  by  one  of  the  blockading  sqnadna 
stationed  off  the  mouA  of  the  harbor,  the  other  ships  of  the  squadron,  although  stadooed 
at  some  distance,  are  entitled  to  share. 

This  was  the  case  of  a  French  ship  which  was  captured  in  the 
night  of  the  14th  of  August,  1814,  in  the  Passage  du  Raz,  by  his 
Majesty's  ship  Clarence,  under  the  command  of  Captain  Henry  Van- 
sittart.  A  claim  of  joint  capture  was  made  on  behalf  of  the  com- 
manders, officers,  and  crews  of  his  Majesty's  ships  Queen  Charlotte, 
Pyramus,  Nirarod,  Rippen,  and  Ville  de  Paris ;  and  an  allegation  was 
brought  in  pleading  the  facts  upon  which  their  claim  to  share  in  the 
proceeds  of  the  prize  was  founded.  The  allegation  pleaded  "  that  in  the 
month  of  January,  1814,  his  Majesty's  ships  of  war  Clarence,  Henry 
Vansittart  Esq.,  commander.  Queen  Charlotte,  Robert  Jackson,  Esq., 
commander,  Pyramus,  J.  L.  Dean  Dundas,  commander,  Rippeo^  Sir 
Christopher  Cole,  Knight,  commander,  Ville  de  Paris,  Charles  Jones^ 
Esq.,  commander,  and  hired  armed  cutter  Nimrod,  Lieutenant  Tho- 
mas Peake,  commander,  were  employed  as  a  squadron,  under  the 
command  of  Rear- Admiral  Sir  Harry  Neale,  to  blockade  the  port  of 
Brest,  in  which  there  was  at  that  time  a  French  fleet,  at  least  equal  in 
point  of  number  to  the  said  squadron  ;  that  during  the  time  the  said 
squadron  was  employed  in  blockading  the  port  of  Brest,  some  one 
vessel  of  the  said  squadron  usually  remained  close  off  the  entrance  of 
the  harbor  of  Brest,  whilst  the  remainder  of  the  said  squadron 
[  *  97  ]  remained  at  anchor  in  Douarne  Nez  Bay,  near  the  •  said  port 
^  of  Brest;  that  on  or  about  the  5th  January,  1814,  Henry 
Vansittart,  Esq.,  commander  of  his  Majesty's  ship  of  war  Clarence, 
one  of  the  said  squadron,  was  ordered  by  the  said  Rear- Admiral  Sir 
Harry  Neale,  to  proceed  from  Douarne  Nez  Bay,  where  the  said 
squadron  was  then  at  anchor,  to  watch  the  entrance  of  the  harbor  of 
Brest ;  that  the  said  Henry  Vansittart,  Esq.,  agreeably  to  such  orders, 
proceeded,  with  his  Majesty's  ship  of  war  Clarence,  under  his  com- 
mand, from  Douarne  Nez  Bay  off  the  harbor  of  Brest,  and  continued 
there  during  the  night  between  the  5th  and  6th  of  the  said  month  of 
January ;  and  in  the  course  of  the  said  night  captured  the  French 
national  ship  or  vessel  Henriette,  proceeded  against  in  this  cause, 
which  was  then  attempting  to  escape  from  the  said  port  of  Brest,  and 
in  the  morning  of  the  said  6th  of  January,  returned  with  the  said  ship  or 
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vessel  Henriette  to  Douarne  Nez  Bay,  where  The  Clarence  and  Hen- 
riette came  to  anchor  with  the  rest  of  the  squadron ;  that  when  The 
Henriette  was   so  captured  by   The   Clarence,  The  Clarence  was 
employed,  together  with  his  Majesty's  ships  Queen  Charlotte,  Pyra- 
mus,  Rippen,  Ville  de  Paris,  and  hired  armed  cutter  Nimrod,  under 
the  command  of  the  said  Rear- Admiral,  in  blockading  the  said  port 
of  Brest^  and  in  endeavoring  to  capture  any  vessels  which  might 
attempt  to  enter  into  or  sail  therefrom ;  and  his  Majesty's  said  ships 
Queen  Charlotte,  Pyramus,  Rippen,  Ville  de  Paris,  and  hired  armed 
cutter  Nimrod,  were  actually  aiding  and  assisting  his  Majes- 
ty's said  ship  Clarence  in  capturing  The  *  Henriette,  by  inti-  [  *  98  ] 
midating  a  number  of  French  ships  of  war  which  were  then 
in  the  port  of  Brest,  and  preventing  them  coming  to  the  assistance  of 
The  Henriette," 

The  admission  of  this  allegation  was  opposed  on  behalf  of  the 
actual  captor. 

Judgment. 
Sir  W.  Scott.  This  is  a  claim  of  joint  capture  on  the  ground  of 
associated  service,  the  object  of  the  particular  association  being  the 
blockade  of  the  harbor  of  Brest ;  the  court  has  always  held  that  a  ser- 
vice of  this  kind  associates  vessels  as  intimately  as  it  is  possible  for 
any  service  to  do,  since,  from  the  very  nature  of  it,  it  can  only  be 
performed  by  a  combination  of  vessels.  It  is,  I  apprehend,  a  com- 
mon practice  to  station  one  vessel  close  off  the  mouth  of  the  harbor, 
whilst  the  remaining  part  of  the  squadron  keeps  at  some  distance,  but 
still  near  enough  to  render  assistance  if  necessary.  The  mode,  there- 
fore, which  was  adopted  in  this  particular  instance  for  effecting  the 
purpose,  cannot  be  considered  as  an  unusual  one,  nor  does  it  appear 
that  this  station,  close  to  the  mouth  of  the  harbor,  was  always 
assigned  to  this  individual  ship,  The  Clarence,  but  that  the  several 
vessels  under  the  command  of  Sir  Harry  Neale  took  it  by  turns  to 
watch  the  entrance  of  the  harbor.  It  has  been  said,  that  the  bay  in 
which  the  squadron  remained  was  not  near  Brest,  and  that  the  squad- 
ron, therefore,  could  not  have  come  up  in  time  to  render  assistance ; 
but  I  am  at  present  to  take  the  facts  as  described  in  the  allegation, 
and  I  find  it  there  stated,  that  the  squadron  remained  at 
anchor  *in  Douarne  Nez  Bay,  near  the  port  of  Brest.  ,If  the  [  *  99  ] 
fact  be  otherwise,  it  may  be  counterpleaded,  but,  at  present, 
I  must  consider  it  as  truly  stated.  The  squadron  itself,  although  at 
some  distance,  must  still  be  considered  as  maintaining  the  blockade ; 
it  was  impossible,  indeed,  that  The  Clarence  could  have  maintained 
it  without  their  assistance,  for  there  was  at  that  time  a  French  fleet  in 
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the  harbor  of  Brest  at  least  equal  in  point  of  number  to  the  British 
squadron.  I  think  that  the  other  ships  of  the  squadron  were  as  much 
connected  with  the  service  of  the  blockade  of  Brest,  and  as  necessary 
to  the  due  performance  of  it,  as  The  Clarence  herself  was,  and  that, 
upon  due  proof  of  the  facts  now  pleaded,  they  would  be  equally 
entitled  to  share  in  the  proceeds  of  this  prize  which  was  taken  com- 
ing out  of  the  harbor  of  Brest.  I  shall  therefore  admit  the  allega- 
tion. 

Note.  When  this  case  came  on  for  hearing,  upon  the  evidence, 
the  court  rejected  the  claim  for  want  of  due  proof  of  the  facts  pleaded 
in  the  allegation.  It  turned  out  that  the  prize  in  question  did  not 
come  out  of  Brest,  but  was  a  small  unarmed  coasting  vessel,  bound 
at  the  time  of  capture  from  League  to  the  port  of  Croisie,  and  had 
taken  shelter  in  Cannonet  Bay  to  watch  the  opportunity  of  runoiog 
through  the  Passage  du  Raz  in  the  night. 


[  •  100  ]  •  INSTANCE  COURT. 

Lord  Hobart,  Gamage. 

December  J,  1815. 

A  post-office  packet  may  be  arrested  in  a  suit  for  mariner's  wages. 
Semble,  that  a  ship's  surgeon  cannot  sne  for  wages  in  the  Admiraltj  Conrt 

This  was  a  cause  of  subtraction  of  wages  instituted  by  John  Gun- 
dry,  chief  mate,  and  George  Borlase,  late  surgeon  of  this  vessel,  which 
was  a  packet  in  the  service  of  his  Majesty's  Post-Office,  but  belong- 
ing to  private  individuals.  An  action  was  entered  against  the  ship, 
and  a  warrant  of  arrest  extracted,  when  the  owners  gave  bail  to 
answer  the  action,  and  a  supersedeas  issued.  A  summary  petition  on 
behalf  of  the  mate  and  of  the  surgeon  was  brought  in,  the  admission 
of  which  was  opposed.  The  petition  stated,  in  substance,  that  on  the 
11th  of  May,  1814,  the  Lord  Hobart  packet  being  at  Falmouth,  and 
employed  in  the  service  of  the  general  post-office,  in  the  conveyance 
of  mails  to  the  Leeward  Islands  and  back,  captain  William  Dick 
Gamage,  the  commander,  hired  John  Gundry  as  master  or  chief  mate, 
and  George  Borlase  as  surgeon,  and  agreed  to  pay  each  of  them  five 
pounds  per  month  for  their  respective  services,  so  long  as  they  should 
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continue  in  his  service  on  board  the  ship,  and  a  further  sum  of  eight 
pounds  per  annum'  to  Mr.  Borlase  for  medicines  for  the  use  of  the 
ship's  company,  being'the  sum  usually  paid  to  surgeons  of  such  ves- 
sels on  that  account ;  that  they  sailed  to  the  Leeward  Islands 
and  back  with  the  mail  and  *  government  despatches,  and  [  *  101  ] 
continued  in  the  service  of  the  packet  until  the  23d  and 
24th  of  December,  when  they  were  respectively  discharged.  The 
petition  further  alleged,  that,  by  the  custom  of  the  service,  Mr.  Borlase, 
as  surgeon  of  the  ship,  was  entitled  to  receive  extra  wages  from  the 
general  post-office,  at  the  rate  of  three  pounds  per  month ;  and  that 
the  same  had  been  paid  to  him.  On  the  part  of  the  owners,  an  affi- 
davit wa^  offered,  setting  forth  the  nature  of  the  contract  between  the 
postmaster-general,  and  the  owners  of  the  packets  employed  by  them  ; 
and  also  the  manner  in  which  the  crews  were  usually  hired  by  the 
commanders  of  the  packets ;  but  the  court  refused  to  conceive,  on 
the  mere  affidavit  of  the  party,  that  which  might  be  a  bar  to  the 
action,  and  therefore  rejected  the  affidavit. 

Against  the  admission  of  the  petition,  Lushington  argued  that  a 
post-office  packet  ought  not  to  be  arrested  at  the  suit  of  mariners  for 
their  wages,  as  great  inconvenience  must  arise  from  the  detention  of 
vessels  engaged  in  a  public  service  of  this  description  ;  that  the  con- 
tract and  hiring  was  not  pleaded  to  have  been  made  in  the  usual 
manner  by  the  owners  themselves,  or  the  master  on  their  account,  but 
by  the  master  only,  without  any  reference  to  the  authority  of  the  own-k 
ers,  or  any  averment  that  the  men  entered  into  their  service ;  that 
Gundry  was  hired  as  master;  or  chief  mate,  and  that  a  master  con- 
tracts personally  with  the  owners,  trusting  altogether  to  their  credit, 
and  therefore  could  not  suq  in  the  Court  of  Admiralty,  but  must 
bring  his  action  in  the  common  law  courts,  on  the  contract ; 
that  a  surgeon  could  not  be  considered  *  as  a  mariner,  and  [  *  102  ] 
therefore  was  not  entitled  to  sue  for  his  wages  in  the  Court 
of  Admiralty ;  that  the  right  of  a  carpenter  to  sue  in  an  Admiralty 
Court  had  indeed  been  admitted,  but,  beyond  this,  the  jurisdiction  of 
the  court  had  never  been  carried  ;  that  the  claim  of  an  allowance  for 
medicines  and  for  other  advantages  rested  on  the  special  custom  of 
the  service,  over  which  the  court  pqssessed  no  jurisdiction.  Clay  v. 
Snelgrave,  Salk.  33 ;  1  Lord  Raym.  576 ;  Carth.  518 ;  12  Mod.  405 ; 
Smith  V.  Plummer,  1  Barn.  &  Aid.  571 ;  Ragg  v.  King,  1  Barnard, 
297 ;  2  Strange,  858 ;  The  Favorite,  2  Rob.  232 ;  AUison  v.  March, 
2  Ventris,  181 ;  Anon.,  8  Mod.  379 ;  Bins  v.  Parre,  2  Lord  Raym. 
1206 ;  Wheeler  v.  Thompson,  Strange,  707 ;  Bayley  v.  Grant,  1  Ld. 
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Raym.  632 ;  Opy  v.  Child,  Salk.  31 ;  Dry  v.  Sirle,  2  Strange,  963 ; 
2  Barnard,  419  ;  Howe  v,  Napier,  4  Burr.  1944. 

AdamSy  contrd,  contended  that  there  was  no  danger  that  the  incon- 
venience  which  had  been  suggested  would  arise  from  the  arrest  of  the 
ship,  as  bail  had  been  given  to  answer  the  action,  and  a  'supersedeas 
immediately  issued ;  that  it  was  sufficient  that  the  hiring  was  by  the 
master,  without  stating  that  he  acted  in  the  capacity  of  agent  for  the 
owners.  If  there  was  nothing  in  the  plea  to  show  that  he  did  not 
act  on  their  behalf,  the  court  would  presume  that  he  did.  With 
respect  to  the  surgeon's  claim,  it  must  be  supposed  that  he  looked  to 
the  security,  of  the  ship,  precisely  as  the  mariners  themselves  do  for 
their  wages.  His  right  to  sue  in  the  admiralty  for  his  wages  mnst, 
at  all  events,  be  as  well  founded  as  that  of  the  ship's  carpenter,  which 
had  been  admitted. 

[*103]  •Judgment. 

Sir  W.  Scott.  In  disposing  of  this  case,  I  must  con- 
sider the  objections  as  they  arise  on  the  petition  itself,  without  paying 
any  attention  to  the  statement  contained  in  the  affidavit  of  the  owner, 
which  I  cannot  allow  to  be  used  for  any  other  purpose  than  to  ac- 
count for  the  non-production  of  the  ship's  articles.  The  first  objec- 
tion which  has  been  taken  is  certainly  not  immaterial,  namely,  that 
the  vessel  was  employed  as  a  packet  in  the  service  of  the  general 
post-office,  and  I  certainly  think  that  a  proceeding  of  this  sort  should 
not  be  resorted  to  without  giving  due  notice  to  the  officers  of  that 
establishment. 

The  deputy  registrar  here  stated  that  notice  had  been  given  in  other 
cases  of  the  same  kind,  and  that  the  reply  was  that  no  objectioo 
existed  on  the  part  of  the  post-office  to  the  exercise  of  the  jurisdic- 
tion. 

Judgment  resumed.  That,  I  think,  disposes  altogether  of  the  objec- 
tion, and  leaves  me  at  liberty  to  decide  upon  this  question  precisely 
in  the  same  way  as  I  should  in  the  case  of  any  other  ship.  I  could 
not  but  be  alarmed  at  the  danger  which  I  apprehended  might  have 
arisen  to  the  public  service  from  the  detention  of  vessels  of  this  kind, 
but  the  information  which  I  have  now  received  relieves  me  from  the 
difficulty  which  I  should  otherwise  have  felt 

The  petition  pleads  that  Gamage,  the  commander,  hired  John 
Gundry  as  master  or  chief  mate,  and  George  Borlase  as  surgeon,  at 
the  rate  of  5L  per  month.     Now,  as  far  a'is  Gundry  is  concerned,  I  can 
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see  no  sufficient  objection  to  this  part  of  the  petition.     It  is 
•  true,  that  it  would  have  been  more  correct  to  have  de-  [  *  104  ] 
scribed  him  as  chie/  mate  only,  and  not  as  master  or  chief 
mate,  because,  as  master,  he  would  not  be  entitled  to  sue  in  this  court 
for  his  wages ;  but  the  circumstance  of  Gamage'  himself  being  de- 
scribed as  commander  of  the  vessel  makes  it  quite  clear  that  this  man 
is  to  be  considered  in  the  capacity  of  mate.     I  can,  therefore,  see  no 
sufficient  objection  to  the  petition,  so  far  as  the  chief  mate  is  con- 
cerned.    If  the  facts  are  incorrectly  stated,  they  may  be  counter- 
pleaded. 

With  respect  to  the  surgeon's  claim,  that,  I  think,  stands  upon  a 
much  more  doubtful  foundation.  I  am  not  myself  aware  of  any  case 
in  which  a  surgeon  has  been  permitted  to  sue  for  wages  in  the  Admi- 
ralty Court,  nor  have  the  counsel  been  able  to  bring  any  such  case  to 
my  notice.  The  absence  of  all  cases  of  this  kind  is  certainly  a  strong 
circumstance  to  show  that  the  court  possesses  no  such  jurisdiction. 
A  carpenter,  it  is  said,  has  been  permitted  to  sue  in  the  admiralty  for 
his  wages,  and  it  has  been  asked  why  the  same  privilege  should  not 
be  extended  to  a  surgeon ;  but  it  must  be  recollected*  that  a  ship's 
carpenter  frequently  acts  in  the  capacity  of  a  mariner  also,  which  I 
presume  a  surgeon  is  not  expected  to  do.  The  claim,*  therefore,  of 
the  surgeon,  does  not  rest  on  the  same  foundation  as  that  of  the  car- 
penter, who  is  also  regarded  in  the  light  of  a  mariner ;  and  this  dis- 
tinction may  possibly  take  the  claim  on  the  part  of  the  surgeon  out 
of  the  limits  of  the  jurisdiction  assigned  to  this  court  by  the  courts 
of  common  law.  Besides,  the  contract  of  this  gentleman  is,  in  other 
respects,  very  different  to  the  common  contract  of  mariners 
for  their  wages.  The  engagement  *  which  he  has  entered  [  *  105  ] 
into  is  of  a  mixed  nature,  being  made  partly  with  his  Majesty's 
post-office  and  partly  with  the  owners  of  the  vessel.  This  alone  con- 
verts it  into  a  special  contract,  upon  which  this  court  is  not  permitted 
to  adjudicate.  A  part  of  the  claim,  too,  is  for  medicines  furnished  by 
this  gentleman  for  the  use  of  the  ship's  crew.  This  he  certainly  can- 
not recover  in  a  court  constituted  as  this  is.  I  am,  therefore,  not  dis- 
posed, as  at  present  advised,  to  admit  this  part  of  the  allegation ; 
but  if,  upon  search  being  made,  any  case  can  be  found  in  which  a 
surgeon  has  been  permitted  to  sue  in  the  Court  of  Admiralty,  I  will 
permit  the  suit  for  the  monthly  wages  to  go  on ;  if  not,  I  must  dis- 
miss the  allegation,  so  far  as  it  relates  to  the  claim  of  the  surgeon. 

Note.  No  farther  proceedings  were  had  in  this  cause,  and  conse- 
quently the  court  came  to  no  decision  upon  the  question  of  the  right 
of  a  surgeon  to  sue  for  his  wages  in  the  Court  of  Admiralty.    If  the 
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cause  had  been  persevered  in,  it  is  not  improbable  that  the  court 
would  have  permitted  the  surgeon  to  sue  under  the  authority  of  the 
case  of  Mills  v.  Long,  reported  in  Sayer,  p.  136.  In  that  case,  the 
Court  of  King's  Bench  unanimously  decided  that  a  surgeon  of  a  ship 
may  sue  in  the  admiralty  for  his  wages.  One  of  the  judges  (Foster) 
at  first  doubted,  but  afterwards  concurred  in  opinion  with  the  rest  of 
the  justices. 


[  •  106  ]  *  L'Etoile,  Philibert. 

March  8, 1816. 

If  two  vessels  are  associated  for  the  purpose]  of  effecting  a  capture,  the  continnasce  of  the 
chase  is  sufficient  to  give  the  right  of  joint  capture,  and  sight  is,  under  such  ctrcamstanoes, 
unnecessary. 

This  was  a  claim  on  behalf  of  Captain  Lock,  the  commander,  and 
the  other  offi^rs  and  crew  of  his  Majesty's  sloop  Sparrow,  to  share 
in  the  proceeds  of  a  prize  taken  by  his  Majesty's  frigate  Hebms, 
under  the  circumstances  stated  in  the  judgment  of  the  court 

Judgment.  ' 

•  Sir  W.  Scott.  This  question  arises  on  a  claim  made  by  The 
Sparrow  sloop  of  war  to  participate  in  the  benefit  of  a  prize  which 
was  actually  taken  by  his  Majesty's  ship  Hebrus.  The  circumstances 
under  which  the  claim  is  made  are  pleaded  in  an  allegation,  many 
points  of  which  are  acfmitted  in  the  answers  to  be  true.  I  may, 
therefore,  take  the  allegation,  or  at  least  the  greater  part  of  it,  as  con- 
taining a  fair  and  candid  statement  of  what  really  occurred.  The 
allegation  pleads,  "  that  on  the  26th  of  March  last  his  Majesty's  sloop 
Sparrow,  Francis  Erskine  Lock,  Esq.,  commander,  being  on  her  pas- 
sage from  Plymouth  with  despatches  for  Sir  Peter  Parker,  Bart,  com- 
mander of  his  Majesty's  ship  Menelaus,  cruising  off  Belleisle,  for 
George  Tobin,  Esq.,  commander  of  his  Majesty's  ship  Andromache, 
cruising  off  Bordeaux,  and  for  Rear- Admiral  Lord  Amelius  Beau- 
clerck,  commanding  his  Majesty's  ships  in  Basque  Roads,  was,  at 
ten  o'clock,  A.  M.,  of  the  said  day,  standing  to  the  west- 
[  *  107  [  ward,  •  upon  the  larboard-tack,  The  Lizard  bearing  N.  N.  E., 
distant  about  thirty  miles,  and  upon  the  partial  clearing  up 
of  a  fog  which  had  prevailed  for  some  hours  previously,  two  enemy's 
frigates  (one  under  jury-masts)  were  discovered  from  the  said  sloop 
Sparrow,  under  her  lee  on  the  opposite  tack ;  that  at  such  time  a  fii- 
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gate,  which,  from  her  manoeuvres,  was  supposed  to  be  British,  was 
also  discovered  from  on  board  The  Sparrow,  in  the  south-west  quar- 
ter ;  but  the  aforesaid  enemy's  two  frigates  were  so  close  as  to  pre- 
vent The  Sparrow  from  tacking  and  joining  the  said  supposed  British 
frigate ;  that  shortly  after  the  said  two  enemy's  frigates  fired  their 
broadsides  upon  The  Sparrow,  by  which  her  hull,  sails,  and  rigging 
were  considerably  damaged,  and  Mr.  Treglotion,  the  master,  was* 
killed,  and  one  seaman  wounded." 

So  that  it  seems  there  was  an  actual  engagement  between  The 
Sparrow  and  the  enemy,  and  this  circumstance  does,  I  think,  dis- 
charge the  legal  prejudice  which  prevails  against  a  constructive  joint 
captor,  whose  claim  is  frequently  founded  on  the  mere  accidental 
circumstance  of  being  in  sight,  without  any  merit  whatever.     But  in 
this  case  there  was  merit  both  of  an  active  and  a  passive  kind ;  The 
Sparrow  was  not  only  diligent  in  drawing  the  attention  of  his  Ma- 
jesty's other  ships  to  the  enemy,  but  she  likewise  suffered  considera- 
bly in  the  action  with  these  vessels  of  superior  force.     This  at  once 
takes  away  the  legal  prejudice  against  her,  and  raises  a  presumption 
that  she  would  not  easily  give  up  the  pursuit,  but  would 
persevere  in  her  *  utmost  epdeavors  as  long  as  there  was  [  *  108  ] 
any  prospect  of  success.     It  lays  a  strong  ground  of  proba- 
bility that  this  claiming  ship  would  do  every  thing  she  could  to  con- 
summate the  capture,  and  relieves  her  altogether  from  the  general 
effect  of  the  prejudice  against  the  claim  of  joint  captors.    The  allega- 
tion goes  on  to  plead  "  that  the  aforesaid  frigate  in  the  S.  W.  there- 
upon hoisted  British  colors  and  tacked  to  the  southward,  and  the  fog 
again  coming  on  and  concealing  the  movements  of  The  Sparrow  from 
.the  said  two  enemy's  frigates,  she  proceeded  to  join  the  said  British 
frigate,  and  shortly  afterwards  the  fog  again  clearing  up,  a  line  of 
battle  ship,  which  had  been  attracted  towards  the  spot  by  the  firing 
before-mentioned,  was  observed  from  on  board  The  Sparrow  to  the 
westward  about  six  or  seven  miles,  and  the  aforesaid  British  frigate 
was  then  observed  to  be  in  communication  with  her ;  that  The  Spar- 
row  having  joined  and  exchanged  numbers  with  the  said  line  of 
battle  ship  and  British  frigate,  and  found  them  to  be  his  Majesty's 
ship  Hannibal,  Sir  Michael  Seymour,  Baronet,  commander,  and  his 
Majesty's  frigate  Hebrus,  Edmund  Palmer,  Esquire,  commander,  pro- 
ceeded with  them  in  chase  of  the  said  two  enemy's  frigates,  which 
then  bore  E.  S.  E.,  and  were  distant  about  seven  or  eight  miles ;  that 
at  half-past  one  o'clock,  one  of  the  said  enemy's  frigates,  which  was 
under  jury-masts,  hauled  up  to  the  eastward,  and  was  followed  by 
The  Hannibal  and  Sparrow,  and  the  other  eneniy's  firigate 
bore  up  to  the  S.  E.  under  a  press  of  canvas,  and  a  *  signal  [  *  109  ] 

6* 
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was  then  made  from  The  Hannibal  (which  was  commanded  by 
the  senior  officer)  to  The  Hebnis,  to  pursue  her ;  and  about  two 
hours  after  the  same  signal  was  made  to  The  Sparrow ;  that  upon 
such  last-mentioned  signal  being  made,  The  Sparrow  discontinued 
the  chase  of  the  said  enemy's  frigate  under  jury-masts,  and,  together 
with  The  Hebrus,  pursued  the  other  enemy's  frigate ;  and  after  a 
persevering  chase  of  one  hundred  and  twenty  miles,  the  said  last- 
mentioned  enemy's  frigate  was  overtaken  by  The  Hebrus.'*  Now, 
from  these  circumstances,  a  conclusion  of  law  arises,  that  these  two 
vessels  are  to  be  considered  as  consorts,  not  indeed  to  precisely  the 
same  extent  as  if  they  had  been  associated  by  an  order  from  the 
board  of  admiralty ;  but,  for  this  particular  business,  they  were  asso- 
ciated by  the  order  of  a  superior  officer  commanding  The  Hannibal, 
and  were  acting  in  obedience  to  his  orders.  For  the  purpose  there- 
fore of  this  capture,  they  must  be  considered  as  consorts;  and  the  law 
applicable  to  consorts  must  consequently  be  applied  to  the  consider- 
ation of  any  question  arising  between  them.  The  enemy's  frigate, 
it  is  pleaded,  "  was  overtaken  by  The  Hebrus  between  one  and  two 
o'clock  of  the  morning  of  the  27th,  and  captured  by  her  after  an  ob- 
stinate contest,  and  proved  to  be  The  Etoile,  French  frigate,  the  prize 
in  question."  The  facts  so  far  are  all  either  clearly  proved  or  admitted 
in  the  answers  ;  but  those  to  which  I  must  now  advert  are  in  contro- 
versy between  the  parties.     The  allegation  goes  on  to  plead  what  is 

very  important,  "  that  the  firing  of  the  said  action  was  seen 
[  •  110  ]  and  heard  on  board  The  Sparrow ;  but  from  *  her  inferior 

sailing,"  (which  I  suppose  was  occasioned  by  her  built  as 
well  as  by  the  damage  she  received  in  the  action,)  "  she  was  unable 
to  partake  in  the  contest,  though  she  continued  the  pursuit,  and  made 
every  exertion  to  close  with  the  said  French  frigate ; "  and  it  is  further 
pleaded  "  that  at  the  time  of  the  capture  of  the  prize  in  question.  The 
Sparrow  was  in  chase."  Now,  taking  this  statement  to  be  true,  the  con- 
clusion of  law  necessarily  follows,  that  The  Sparrow  is  entitied  to  share 
in  the  prize ;  for,  I  hold  it  to  be  a  clear  and  indisputable  rule  of  Jaw, 
that,  if  two  vessels  are  associated  for  one  common  purpose,  as  these 
vessels  were,  the  continuance  of  the  chase  is  sufficient  to  give  the  right 
of  joint  capture.  Sight  under  such  circumstances  is  by  no  means  ne- 
cessary ;  because,  exclusive  of  that,  there  exists  that  which  is  of  the 
very  essence  of  the  claim,  encouragement  to  the  friend,  and  intimidation 
to  the  endmy.  Both  The  Hebrus  and  the  enemy's  frigate  knew  that 
The  Sparrow  was  astern,  and  that  she  was  using  her  best  endeavors 
to  come  up.  The  allegation  goes  further,  and  pleads  what  I  think  is 
not  absolutely  necessary  to  the  support  of  the  claim,  that  The  Hebrus 
was  within  visible  distance,  and  that  the  darkness  of  the  night  alone 
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prevented  her  being  seen.  If  this  be  proved,  it  follows,  almost  una- 
voidably, that  she  was  chasing  and  endeavoring  to  come  up  at  the 
time  when  the  action  and  capture  took  place. 

This  is  the  statement  of  facts  contained  in  the  allegation ;  and  I 
come  now  to  consider  how  it  is  supported  by  proof;  I  must  confess 
that  I  am  not  a  little  surprised  that  some  of  the  facts  de- 
posed to  in  the  *  evidence  have  not  found  their  way  into  the  [  •  111  ] 
plea;   I  allude   particularly  to   a  fact  deposed  to   by  the 
French  witnesses.    They  speak  of  rockets  being  thrown  up  as  signals 
by  The  Hebrus,  and  answered  by  the  ship  that  was  astern  ;  yet  upon 
this  important  fact  the  allegation  is  altogether  silent.     Such  a  strong 
pregnant  fact  as  this  ought  to  have  been  pleaded,  and  then  the  court 
and  the   parties   might  have  had  the  benefit  of    Captain   Palmer's 
answer,  admitting  or  denying  the  truth  of  it. 

I  proceed  now  to  examine  with  somewhat  more  particularity  the 
evidence  that  applies  to  the  contested  facts  in  the  cause ;  for  with 
respect  to  those  stated  in  the  plea  relative  to  the  earlier  part  of  the 
transaction  there  is  no  dispute.     The  first  witness  is  Mr.  Lawson, 
who  was  the  master's  mate  on  board  The  Sparrow.     What  he  says, 
is  this,  "  that  after  a  persevering  chase  of  one  hundred  and  twenty 
miles,  the  said  last-mentioned  enemy's  frigate  (L'Etoile)  was  between 
one  and  two  o'clock  of  the  following  day,  the  27th,  overtaken  by  The 
Hebrus,  and  captured  by  her  after  a  very  obstinate  contest,"  of  which 
contest  he  could  know  nothing;  he  goes  on  to  say  that  "  the  firing 
of  the  said  contest  was  seen   and  heard  on  board  The  Sparrow," 
but  he  does  not  say  that  it  was  seen  or  heard  by  himself,  or  by  whom 
it  was  seen  or  heard ;  he  merely  echoes  the  words  of  the  plea,  and  his 
evidence  is  altogether  as  meagre  and  unsatisfactory  as  it  is  possible 
for  evidence  to  be.     The  next  witness  is  Mr.  Denston,  who  was  first 
lieutenant  of  The  Sparrow.     He  deposes  much  in  the  ^ame  style 
with  the  former  witness,  but  he  adds  one  fact  that  is  very 
material  in  the  consideration  of  *  this  question,  that  the  firing  [  *  112  ] 
was  heard  on  board  The  Sparrow,  and  was  seen  by  himself 
from  out  of  the  main-top.     The  testimony  of  this  gentleman  to  this 
fact  is  important,  and  goes  as  far  as  the  evidence  of  a  releasing  wit- 
ness can  go,  to  establish  the  fact  of  sight.     The  other  witness  from 
on  board  The  Sparrow  is  the  surgeon,  whose  curiosity  was  not  suffi- 
cient to  keep  him  from  his  bed,  to  which  he  retired  about  ten  o'clock, 
and  who  can  only  speak  from  the  information   he  received  from 
others  on  the  following  morning.     His  evidence,  therefore,  amounts 
to  just  nothing.     The  testimony  of  releasing  witnesses  does  not  at 
any  time  possess  great  strength,  but  in  this  case  it  is,  upon  most 
points,  particularly  weak.     Surely  other  persons  might  have  been 
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found  on  board  The  Sparrow,  who  could  have  furnished  the  court 
with  better  information.  The  French  witnesses  -certainly  depose  to 
the  main  facts  in  a  much  stronger  manner,  and  I  perceive  do  leaaon 
that  could  impel  them  to  speak  otherwise  than  the  truth  in  this  cause. 
Two  of  them  are  persons  in  an  inferior  situation  of  Ufe,  mere  fisher- 
men,  and  therefore  not  subject  to  the  objection  that  frequently  occur 
to  the  testimony  of  French  officers,  that  they  permit  themselves  to  be 
carried  away  by  their  feelings,  and  are  by  no  means  disposed  to  allow 
that  they  could  have  been  captured  by  any  but  a  very  superior  force. 
These  witnesses  depose  to  the  continued  chasing  on  the  part  of  The 
Sparrow,  to  the  circumstance  of  rockets  being  thrown  up  after  it  was 
dark  by  The  Herbus,  and  answered  up  to  the  time  of  the  commence- 
ment of  the  action  by  some  vessel  in  the  direction  in  which 
[  *  113  ]  The  Sparrow  was  last  seen.  This  is  evidence  of  no  •con- 
temptible kind,  for  it  comes  from  persons  who  are  perfectly 
disinterested,  and  to  whom  the  court  is  for  that  reason  always  in- 
clined to  pay  great  attention,  especially  when  it  finds,  as  in  the  present 
case,  a  foundation  for  their  statement  in  the  share  which  The  Spar- 
row is  admitted  to  have  taken  in  the  early  part  of  the  transaction. 

To  this  case  is  opposed  the  evidence  arising  upon  the  log  of  The 
Sparrow  herself.     And  I  cannot  but  think  that  this  is  evidence  of  a 
very  high  class,  though  I  have  to  lament  that  the  entries  in  docu- 
ments of  this  sort  are  not  made  or  preserved  with  all  that  care  and 
circumspection  to  which  from  their  importance  they  are  entitled. 
They  may  not  only  affect  the  interest,  but  the  honor  and  even  the 
lives,  of  the  king's  officers,  for  it  is  sometimes  necessary  to  produce 
them  as  evidence  on  trials  before  courts-martial,  whose  duty  it  may 
be  to  decide  upon  the  honor  and  the  lives  of  those  into  whose  con- 
duct they  are  appointed  to  inquire.     The  log  which  is  now  produced 
is  the  captain's  own  log,  kept  indeed  by  his  clerk,  and  not  by  him- 
self;  but  it  is  adopted  by  him,  and  delivered  in  as  his  own  to  a  public 
board.     I  must  think  that  such  a  document  stands  very  high  in  the 
scale  of  proof,  especially  against  himself.     The  use  intended  to  be 
made  of  this  log  by  the  party  bringing  it  in,  was  to  show  that  the 
chase  was,  in  fact,  discontinued ;  and  if  there  had  been  an  entry 
clearly  to  that  effect,  I  should  have  held  the  circumstance  conclusive 
against  the  claim  of  joint  capture.     An  expression  in  the  log  about 
shortening  sail,  did  appear  to  me  so  ambiguous,  that  I  thought  it 
necessary  to  require  some  explanation  of  its  exact  meaning.     On  the 
one  side  it  was  construed  to  mean  that  the  vessel  shortened 
[  *  114  ]  sail  in  consequence  *  of  having  given  up  the  chase,  which 
interpretation  was  denied  on  the  other.     The  explanation 
which  is  now  given  by  Captain  Lock,  certainly  shows  that  the  entry 
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was  somewhat  inaccurately  made,  for  it  appears  that  the  vessel  did 
not  shorten  sail  generally,  as  the  expression  would  seem  to  imply,  but 
shortened  some  sails  only ;  that  they  merely  took  in  the  starboard 
studding  sails,  and  that  the  effect  of  so  doing  was  not  to  discontinue 
the  chase,  but  to  bring  The  Sparrow  nearer  to  the  prize.  This  affi- 
davit of  Captain  Lock's  is  accompanied  with  an  important  docu- 
ment, a  letter  written  and  addressed  by  himself  to  Lord  Keith,  recenti 
facto,  on  the  morning  of  the  27th  of  March,  in  which  he  states  that 
the  firing  was  seen  from  The  Sparrow,  that  every  exertion  was  made 
to  close,  and  that  he  did  not  give  up  the  pursuit  until  day-break, 
which  is  not  very  early  at  that  period  of  the  year,  and  must  have  been 
long  after  the  capture  had  been  completed. 

Upon  the  whole,  I  think  that  the  fact  of  sight,  at  the  time  of  the 
action  and  capture,  is  made  out,  though  I  think  it  might  have  been 
proved  in  a  more  satisfactory  manner.  But  taking  the  fact  to  be 
otherwise,  and  that  there  was  no  proof  whatever  of  The  Sparrow  being 
in  sight,  still  I  think  there  is  sufficient  to  establish  the  claim  of  that 
ship  on  the  other  grounds  which  I  have  mentioned.  She  was  a  con- 
sort of  the  actual  captor,  had  pursued  the  prize  in  conjunction  with 
her,  and  had  not  discontinued  the  pursuit  at  the  time  when  the  cap- 
ture was  consummated.  I  shall  therefore  pronounce  for  the  claim 
of  The  Sparrow. 

Note.  The  court  made  a  similar  decree  in  the  case  of  The 
Sultane. 


:  INSTANCE  COURT.  [•US] 

Francis  and  Eliza. 

May  7, 1816. 

A  king's  ship  is  not  entitled  to  salvage  for  rescuing  a  conyict  iressel  from  the  possession  of 
the  convicts  and  of  the  mutinous  crew  and  soldiers  on  board  her. 

This  was  a  claim  for  salvage  on  behalf  of  Sir  Charles  Thomas 
Jones,  the  commander,  and  the  officers  and  crew  of  his  Majesty's  sloop 
The  Harrier,  for  services  rendered  ta  this  convict  ship  in  rescuing  her 
from  the  possession  of  the  convicts,  and  of  the  mutinous  crew  and 
soldiers  on  board  her. 
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Judgment. 
Sir  W.  Scott.  The  claim  for  salvage  in  this  case  rests  oa  the 
circumstances  which  are  detailed  in  the  affidavit  of  Sir  Charles  Tho- 
mas Jones,  and  the  exhibits  annexed  to  it.  He  states,  ^<  that  on  the 
11th  day  of  January  last,  whilst  proceeding  with  his  sloop  into  the 
roads  of  Santa  Cruz  in  the  island  of  Teneriife,  he  received  a  lettef, 
dated  on  the  same  day,  from  John  Duplan,  Esq.,  the  British  vice-con- 
sul at  Santa  Cruz,  acquainting  him  that  the  above  convict  ship,  The 
Francis  and  Eliza,  had  arrived  there  on  the  preceding  day  in  state 
of  revolt,  and  had  been  put  under  quarantine,  and  reqaesting  the 
appearer's  assistance  to  restore  subordination  and  order  on  boani; 
that  in  consequence  of  the  said  letter,  the  appearer,**for  the  purpose 
of  affording  the  assistance  required,  ordered  the  said  sloop  to  come  to 
an  anchor,  which  was  accordingly  done  at  about  a  quarter  of  a  mile 
from  her ;  and  the  appearer,  having  learnt  that  there  were  no 
[  •  116  ]  sick  on  board  the  said  vessel,  *  waited  upon  the  governor  of 
Santa  Cruz  to  solicit  her  liberation  from  quarantine,  in  order 
that  he  might  render  the  assistance  that  had  been  reqiuied  of  him 
more  speedily  and  effectually ;  but  being  unable  to  obtain  the  assent 
of  the  governor  to  such  liberation,  he  resolved  to  place  his  own  ship 
also  Under  quarantine ;  and  having  so  done,  and  brought  bb  said 
sloop  close  under  the  stern  of  the  said  ship,  he  despatched  gnn-boatB 
to  row  round  her ;  that  at  daylight  on  the  following  morning,  the 
appearer  having  received  a  letter  from  William  Harrison,  the  master, 
containing  a  statement  of  the  circumstances  under  which  the  vessel 
had  come  to  TenerifFe,  of  his  being  deprived  of  all  authority,  of  the 
convicts  being  at  liberty,  of  the  misconduct  of  people  on  board,  as 
well  as  of  the  soldiers,  (who  had  been  sent  to  maintain  order,  as  is 
usual  in  ships  of  that  description,)  in  being  perpetually  drunk,  and 
plundering  and  destroying  the  stores  and  provisions,  and  the  said  let- 
ter also  requesting  the  appearer's  assistance  to  enable  him,  the  said 
William  Harrison,  to  recover  him  his  command,  he  immediately 
boarded  the  vessel  with  three  of  his  officers,  and  a  party  of  marines, 
when  he  found  the  ship  in  the  full  possession  of  the  convicts,  and 
every  thing  in  the  greatest  disorder  and  confusion ;  that  upon  the 
representation  of  the  master  of  the  violent  and  disorderly  conduct  of 
the  chief  mate  and  four  of  the  seamen,  corroborated  by  Ensign  Stead- 
man,  of  his  Majesty's  46th  regiment,  who  was  in  command 
[  *  117  ]  of  the  soldiers  on  board,  as  well  as  by  *  Mr.  Gerling,  the  first 
advocate  to  the  crown  at  New  South  Wales,  and  by  the 
other  passengers,  the  appearer  removed  the  said  five  persons  from  the 
said  ship  to  his  own  sloop,  and  ordered  a  court-martial  upon  sach  of  the 
soldiers  as  had  been  most  guilty  of  mutinous  and  unsoldierlike  con- 
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duct,  and  which  court-martial  awarded  a  severe  punishment,  which 
they  accordingly  underwent ;  that  the  appearer  afterwards  ordered  a 
survey  of  the  stores  and  provisions  which  remained  on  board,  and  which 
belonged  to  his  Majesty's  government,  and  having  procured  wood 
from  the  shore  by  the  assistance  of  the  British  consul,  he  despatched 
the  carpenters  of  The  Harrier  to  put  up  the  bulk-heads,  which  had 
been  broken  down  during  the  said  revolt,  and  to  furnish  other  neces- 
saries, for  the  purpose  of  confining  the  convicts,  which  they  accord- 
ingly performed;  and  the  appearer  having  succeeded  in  restoring 
order,  and  in  confining  the  convicts,  put  the  master  into  possession, 
who  accordingly  resumed  the  command,  by  which   means  she  was 
shortly  afterwards  enabled  to  prosecute  and  did  prosecute  her  voyage." 
This  is  the  account  given  by  Sir  Charles  Jones,  and  he  is  fully  borne 
out  in  his  statement  by  the  several  letters  from  the  master  and  others 
annexed  to  his  affidavit.     It  is  upon  these  acts,  in  themselves  lauda- 
ble and  meritorious,  that  the  claim  to  salvage  is  founded.     Certainly 
it  has  been  determined  by  this  court,  as  far  as  its  authority  goes, 
that  king's  ships  may  acquire  a  title  to  civil  salvage  by  assistance 
rendered  to  vessels  in  distress,  even  where  that  distress  does 
not  arise  from  the  *  dangers  of  the  sea,  and  where  the  assist-  [  *  118  ] 
ance  is  not  of  a  maritime  kind ;  but  the  court  has  not  been 
in  the  habit  of  considering  such  services,  unless  they  have  been  very 
splendid  and  extraordinary,  as  entitling  the  parties  to  a  salvage  reward. 
The  case  of  The  Trelawney  (3  Rob.  216,  and  4  Rob.  223,)  which  has 
been  mentioned,  was  one  of  great  and  extraordinary  merit,  and  was  per- 
formed by  the  crew  of  one  merchant  vessel  towards  another  with  which 
they  had  no  particular  connection.     The  Trelawney  was  in  the  com- 
plete possession  of  insurgent  slaves,  who  had  overpowered  the  master 
and  the  crew,  and  had  obliged  them  to  quit  the  ship.     To  deliver  the 
vessel  out  of  the  hands  of  such  persons,  was  equivalent  to  delivering 
her  oat  of  the  hands  of  pirates ;  and  it  was  but  reasonable  to  consider 
the  parties  entitled  to  the  same  reward  as  if  they  had  in  reality  rescued 
the  property  from  piratical  seizure.     The  salvors  in  that  case  com- 
pelled the  crew  of  The  Trelawney  to  return  to  the  performance  of  their 
duty,  they  afforded  them  assistance  in  it,  and  finally  succeeded  in 
-quelling  the  mutiny,  and  recovering  possession  of  the  ship,  after  a 
severe  and  heroic  contest,  and  that  too  with  persons  of  ^  very  despe- 
rate description ;  it  is  impossible  therefore  to  state  a  case  of  greater 
merit  than  that  was ;  and  it  was  under  the  very  peculiar  circumstances 
attending  it  that  the  court  thought  itself  justified  in  applying  the  prin- 
ciple of  salvage.     The  case  which  is  now  before  the  court,  is,  I  think, 
of  a  much  slighter  kind;   for,  although  the  remote  consequence  of 
vrhat  was  done  by  Captain  Jones  has  been  that  the  ship  was  ulti- 
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[  *  119  ]  mately  enabled  to  pursue  her  voyage;  *yet  it  by  no  means 
follows,  as  a  necessary  consequence  from  that,  that  he  is 
entitled  to  a  salvage  remuneration.      Whether  any  applicatioa  for 
assistance  was  made  to  the  Portuguese  government  does  not  appear, 
though  I  cannot  but  think  that  such  application  must  have  been 
made,  and  that  such  assistance  would,  without  any  long  delay,  ha?e 
been  afforded.     If  the  case  had  occurred  in  this  or  any  other  civilized 
country,  the  natural  resort  would  have  been  to  the  authorities  of  the 
place,  and  not  to  a  ship  of  war  of  the  same  country,  which  might 
happen  to  be  lying  in  the  port.     Application  was,  however,  made  ia 
the  present  case,  to  the  British  vice-consul  at  Santa  Cruz ;  and  he, 
it  appears,  requested  Sir  Charles  Jones  to  give  him  assistance.    His 
letter  is  by  no  means  immaterial.     He  says,. "  the  crew  are  in  a  state 
of  revolt,  in  want  of  provisions,  and  put  under  quarantine  for  t^n  days. 
In  this  case  I  beg  you  will  give  me  your  assistance  to  replace  subor- 
dination and  order.     The  vice-consul,  therefore,  is  the  principal  in  the 
business.     He  it  is  who,  as  the  representative  of  the  British  govern- 
ment, applies  to  Captain  Jones,  and  it  is  under  his  authority  and  by 
his  directions  that  the  necessary  operations  are  performed.     The  «tep3 
which  were  taken  were  certainly  prudent  and  proper  under  the  cir- 
cumstances, but  they  do  not  appear  to  have  been  of  a  very  hazardous 
description.     Captain  Jones  goes  with  a  military  force,  to  which  no 
resistance  is  offered,  nor  do  I  suppose  it  was  likely,  or  indeed  possible, 
that  any  effectual  resistance  could  have  been  made,  for  the  persons  on 
board  the  vessel  appear  to  have  been  in  a  state  of  riot  and 
[  •  120  ]  *  tumult  proceeding  from  drunkenness,  rather  than  to  have 
formed  any  deliberate  plan  for  running  away  with  the  vessel 
He  takes  out  the  persons  who  had  been  most  disorderly,  and  orders  a 
court-martial  upon  such  of  the  soldiers  as  had  been  more  guilty  than 
the  others  of  mutinous  and  unsoldierlike  conduct     He  also  sends  his 
carpenters  on  board  to  repair  the  bulk-heads,  which  had  been  broken 
down  during  the  revolt,  and  having,  by  the  assistance  of  the  vice- 
consul,  procured  wood  from  the  shore,  he  sends  it  on  board.    All  this 
is  very  proper  and  praiseworthy  conduct  on  the  part  of  Captain  Jones, 
but  not  such  as  will  give  him  a  claim  to  salvage.     Although  the  con- 
sequences were  certainly  very  beneficial  to  the  owners,  yet  the  ser- 
vice was  so  s^ht  in  its  immediate  act,  and  so  entirely  unaccompanied 
with  personal  danger  or  difiiculty  of  any  kind,  that  I  do  not  think  they 
are  called  upon  to  remunerate  it  in   a  pecuniary  w^ay.     I  do  not 
mean  to  say  that  the  king's  ofiicers  would  universally  and  in  all  cases 
be  excluded  from  salvage  for  services  rendered  by  them  in  rescuing 
vessels  from  other  than  maritime  dangers,  but  still  it  is  their  duty  to 
render  such  assistance  without  having  any  such  object  in  view ;  and 
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unless  they  incur  great  personal  danger  and  use  very  great  exertions 
in  the  performance  of  the  service,  I  must  hold  that  they  are  not  enti- 
tled to  a  pecuniary  reward.  I  think  there  was  no  such  danger  and  no 
such  exertion  in  the  present  case.  It  was  the  suppression  of  riot 
and  disorder  on  board  a  British  ship  in  a  foreign  port,  which  was 
executed  without  danger,  and  under  the  superintendence  of 
*  the  civil  authority.  Captain  Jones,  having  the  command  [  *  121  ] 
of  a  vessel  employed  in  the  public  service,  was  called  upon 
to  interfere  by  the  representative  of  the  British  government,  and  would 
have  been  liable  to  censure  if  he  had  refused  to  afford  his  assistance. 
Suppose  there  should  be  riot  and  insubordination  on  board  a  foreign 
ship  lying  in  the  Thames,  and  a  military  officer,  acting  under  the 
authority  of  the  civil  magistrate,  should  proceed  to  quell  it,  would  that 
give  him  a  title  to  salvage  ?  I  think  certainly  not.  I  do  not  feel 
myself  justified  in  pronouncing  that  salvage  is  due  to  Captain  Jones 
and  his  crew ;  but  as  the  case  has  been  properly  brought  before  the 
court,  I  shall  allow  the  expenses. 


•  La  Melanie,  Lafitte.  [  *  122  ] 

Jane  18,  1816. 

A  claim  of  joint-capture  may  generally  be  sustained  by  a  king's  ship  on  the  ground  of  sight 

only }  but  this  rule  is  liable  to  exceptions. 

This  was  the  case  of  a  vessel  under  French  colors,  and  laden  with 
a  cargo  of  cotton,  which,  in  the  prosecution  of  a  voyage  from  New 
Orleans  to  Bordeaux,  was  captured  on  the  8th  of  March,  1813,  by 
his  Majesty's  ship  Briton,  Sir  Thomas  Staines,  commander,  and 
brought  to  the  port  of  Plymouth.  A  claim  of  joint  capture  was 
given  on  behalf  of  a  squadron  of  his  Majesty's  ships,  which  were 
lying  at  anchor  in  the  Basque  Roads,  under  the  orders  of  Rear- 
Admiral  Sir  Harry  Neale,  and  employed  in  blockading  the  enemy's 
ships  at  the  Isle  of  Aix. 

JUDOM^T. 

Sir  William  Scott.  This  is  a  claim  on  the  part  of  a  British 
squadron,  consisting  of  his  Majesty's  ships  The  Ville  de  Paris,  War- 
spite,  Rippon,  Sultan,  and  Rover,  to  share  in  this  French^vessel  and 
cargo,  which  was  taken,  on  the  8th  of  September,  1813,  by  his 
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Majesty's  frigate  Briton,  under  the  command  of  Sir  Thomas  Staines. 
The  case  on  the  part  of  the  actual  captor  is  stated  pretty  much  to 
the  following  effect:  That  The  Briton  was  upon  her  station,  off 
Bordeaux,  on  the  8th  of  September,  at  about  half-past  ten  o'clock, 
A.  M.,  Cordovan  lighthouse  bearing  about  E.  S.  E.  five  leagues,  when 
a  strange  sail  was  discovered  in  the  north-west  quarter,  steering  for 
Bordeaux;  that  The  Briton  made  sail  in  chase,  when  such  vessel 
hauled  her  wind  and  also  made  all  sail,  the  wind  N,  W.,  and  between 

two  and  three  o'clock  The  Briton  made  the  Isle  of  Oleron, 
[  *123]  and  soon  afterwards  saw  the  mast-heads  of  *  the  ships  of  his 

Majesty's  squadron,  off  Basque  Roads,  over  the  island,  at 
anchor ;  and  about  five  o'clock  The  Briton  made  her  distiugoishing 
signal  to  the  admiral.  The  Briton  being  at  such  time  between  the  chase 
and  the  shore,  and  after  firing  several  guns  at  her  came  up  and  captured 
her  about  seven  o'clock  in  the  evening,  the  fleet  still  continuing  at 
anchor.  This  is  the  statement  on  the  part  of  The  Briton,  and  it  is 
likewise  admitted  by  Sir  Thomas  Staines  in  his  answers,  that "  he 
believes  the  capture  may  have  been  observed  from  the  squadron " 
The  case  on  the  part  of  the  squadron  does  not  differ  very  materially 
from  that  which  has  just  been  stated.  Their  allegation  pleads  "  that 
his  Majesty's  ships  Ville  de  Paris,  Warspite,  Sultan,  Rippon,  and 
Rover,  composing  a  squadron  under  the  orders  of  Rear- Admiral  Sir 
Harry  Neale,  Bart.,  being  at  anchor  in  the  Basque  Roads  on  the  8th 
day  of  September  last,  and  employed  in  blockading  the  enemy's 
ships  in  the  Isle  de  Aix,  about  three  o'clock,  P.  M.,  of  the  said  day, 
two  strange  sail  were  observed  from  the  said  squadron  in  the  oifing, 
one  of  which  was  clearly  discerned  to  be  a  frigate  with  a  signal 
flying  at  her  mast-head,  and  the  other  sailing  free,  and  standing  in 
for  the  land  ;  that  the  latter  vessel  was  shortly  afterwards  perceived 
by  those  on  board  the  squadron,  to  haul  close  upon  a  wind,  and  to 
use  every  endeavor  to  make  her  escape  from  the  frigate ;  that  the 
said  frigate  thereupon  hauled  down  the  said  signal,  and  made  all 
possible  sail  in  chase  of  the  said  strange  vessel;  that  at  forty-seven 
minutes  past  four  of  the  same  day,  the  said  frigate  being  off  the 

Chasseron  lighthouse,  made  her  number  to  the  admiral  of 
[  *  124  ]  the  said  sqadron,  and  was  *  found  to  be  his  Majesty's  ship 

Briton,  Sir  Thomas  Staines,  Knight,  commander ;  that 
shortly  afterwards  the  Briton  made  a  signal  to  the  admiral  that  the 
chase  was  an  enemy  ;  that  the  said  vessel  still  continu^  her  endea- 
vors to  escape,  and  kept  all  sail  making  for  the  land,  but  was  pre- 
vented from  bearing  up  for  Rochelle  or  Aix  Roads,  the  nearest  ports 
for  escape,  by  the  position  of  the  said  squadron ;  that  The  Briton, 
continuing  in  chase  of  the  said  vessel,  about  twenty-five  minutes  past 
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five  o'clock  of  the  said  day,  was  observed  to  fire  several  guns  at  her ; 
that  at  thirty-five  minutes  past  six  o'clock,  the  said  vessel  being  at 
the  entrance  of  the  Basque  Roads,  the  outer  anchorage  of  the  said 
squadron,  The  Briton  came  up  with  her,  when  she  surrendered  to 
and  was  taken  possession  of  by  The  Briton,  in  sight  of  the  whole  of 
the  said  squadron,  and  proved  to  be  the  French  schooner  La  Melanie, 
Lafitte,  master,  the  vessel  proceeded  against  in  this  cause ;  and  that 
from  three  o'clock  of  the  said  day  until  the  time  of  the  capture  of 
the  said  prize  by  The  Briton  as  aforesaid,  the  vessels  composing  the 
said  squadron  were  in  sight  of  both  of  the  said  vessels,  and  were  so 
observed  «to  be  by  those  on  board  the  same  ;  and  that  from  the  tiipe 
of  The  Briton's  making  the  signal  that  the  chase  was  an  enemy  as 
aforesaid  to  the  time  of  capture^  any  one  or  all  of  the  vessels  com- 
posing the  said  squadron  could  and  would  have  joined  in  the  chase, 
and  have  rendered  any  other  actual  assistance,  had  it  been  neces- 
sary." 

The  claim  of  the  squadron  therefore  is  put  upon  two  dis- 
tinct grounds,  on  the  fact  of  sight,  and  *  on  the  power  and  [  *  125  ] 
inclination  to  have  joined  in  the  chase,  had  any  assistance 
been  at  all  necessary.  There  can  be  no  doubt  that  sight  alone  is, 
between  king's  ships,  generally  sufficient  to  establish  a  claim  of  joint- 
capture.  By  sight,  I  understand  the  being  seen  by  the  prize  as  well 
as  by  the  captor,  and  thereby  causing  intimidation  to  the  enemy  and 
encouragement  to  the  friend.  I  am  not  aware  that  one  of  these  will 
do  without  the  other ;  but  sight,  even  if  proved  in  the  fullest  and 
most  satisfactory  manner,  does  not  universally  give  a  right  to  share. 
The  presumption  arising  from  it,  like  all  other  presumptions,  may  be 
rebutted  or  evicted  by  adverse  circumstances ;  ships,  for  instance, 
which  are  lying  in  a  harbor  under  circumstances  which  render  it 
physically  impossible  for  them  to  get  out,  cannot  be  permitted  to 
share  merely  because  they  happen  to  be  in  sight  when  a  capture  is 
effected.  Where  there  is  no  such  physical  impossibility,  where  ships 
are  at  sea  and  have  it  in  their  power  to  render  assistance,  still,  if  they 
are  unconscious  of  what  is  going  on,  and  are  pursuing  a  different 
course  in  complete  ignorance  of  the  transaction,  they  have  no  more 
right  to  share  than  if  they  had  been  in  the  opposite  quarter  of  the 
globe.  In  such  circumstances  they  can  occasion  no  terror  to  the 
enemy,  nor  afford  any  encouragement  to  the  friend,  and  therefore 
they  are  justly  deemed  not  entitled  to  a  share  of  the  benefit.  It 
would  not  be  difficult  to  put  other  cases  of  the  same  kind ;  one 
occurred  in  this  court  in  the  year  1746,  (The  Margaret,  Martyn.)  In 
that  case  there  were  three  ships  asserting  an  interest,  one  of 
which  (The  Queen  •of  Hungary)  was  present  at  the  time  [  *126  ] 
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of  capture,  but  performed  no  service.  Another  (The  Trial)  was 
in  sight,  but  at  a  very  considerable  distance  from  the  scene  of 
action,  and  likewise  performed  no  service.  The  third  ship  (The  Ter- 
rible) engaged  the  enemy  for  three  hours,  and  effected  the  capture. 
Sir  Henry  Penrice,  who  was  at  that  time  judge  of  the  admiralty, 
awarded  three  fourths  of  the  prize  to  The  Terrible,  one  fourth  to  The 
Queen  of  Hungary,  and  nothing  to  the  other  ship,  which  performed 
no  service,  and  was  at  a  great  distance,  although  within  sight. 

Where  the  claim  is  founded  on  the  fact  of  sight  by  vessels  lying 
in  a  harbor,  there  must,  I  think,  be  some  such  limit  as  this  assigned 
to  their  claim  ;  namely,  that  they  must  be  in  sight  at  the  time  when 
the  capture  is  consummated  ;  otherwise  cases  of  the  greatest  hardship 
on  the  actual  captor  might  frequently  occur.  Suppose,  for  instance, 
the  case  of  a  prize  chased  all  the  way  up  the  Channel ;  would  it  not 
be  monstrous  to  say  that  all  the  ships  in  all  the  different  harbors 
which  they  passed,  and  which  happened  to  see  a  part  of  the  chase, 
should  be  entitled  to  share  with  the  actual  captor  ?  The  utmost  that 
can  be  admitted  is,  that  those  ships  alone  which  witnessed  the  last 
act  of  the  chase, —  the  consummation  of  the  capture,  should  have  a 
share  of  the  prize. 

It  becomes  necessary,  therefore,  to  see  what  was  the  degree  of  sight 
in  this  case ;  how  far  it  is  proved  at  the  time  of  capture.  The 
account  which  Sir  Harry  Neale,  who  was  the  commander  of  the 
squadron,  gives,  is  this,  that  "  he  saw  and  observed  the  two 
[  *  127  ]  vessels  in  the  offing  from  *  the  deck  of  The  Ville  de  Paris, 
one  of  which  he  clearly  discerned  to  be  a  frigate,  with  a 
signal  flying  at  her  mast-head ;  and  the  other  (which  was  a  smaller 
vessel)  to  be  sailing  free,  and  standing  in  for  the  land  towards  the 
north-west  part  of  the  Isle  of  Oleron,  the  wind  being  about  N.  N.  W. 
by  compass ;  that  the  said  signal  on  board  the  frigate  could  not  be 
distinctly  made  out,  but  it  was  soon  afterwards  found  to  be  a  signal 
made  to  the  other  strange  sail ;  for  the  latter  vessel  was  soon  after- 
wards perceived  by  the  deponent  and  others  on  board  The  Ville  de 
Paris  to  haul  close  upon  a  wind,  and  to  use  every  endeavor  to  make 
her  escape  from  the  frigate  ;  and  thereupon  the  said  frigate  was  also 
seen  to  haul  down  the  aforesaid  signal,  and  to  make  all  possible  sail 
in  chase  of  the  said  strange  vessel ;  that  about  forty-seven  nunutes 
past  four  of  the  same  day,  the  said  frigate  being  off  the  Chasseron 
lighthouse,  made  her  number  to  the  deponent  as  the  admiral  of  the 
said  squadron  of  his  Majesty's  ships,  which  the  deponent  also  saw; 
and  thereby  she  was  found  to  be  his  Majesty's  frigate  Briton  ;  and 
shortly  afterwards,  she  made  a  signal  to  the  deponent,  as  the  admiral 
aforesaid,  that  the  chase  was  an  enemy,  which  said  signal  he  also 
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saw ;  and  that  the  said  vessel  still  continued  her  endeavors  to  escape, 
and  kept  all  sail,  making  for  the  land  towards  the  Isle  Rhe,  and  then 
tacking  to  get  off  the  land,  as  if  for  the  purpose  of  working  round 
the  north-west  port,  to  get  into  the  Pertuis  Breton  ;  for  she  was  pre- 
vented from  bearing  for  Rochelle  or  Aix  Roads  (the  nearest 
ports  for  *  her  escape)  by  the  position  of  the  said  frigate  [  *  128  ] 
Briton,  she  being  between  the  said  strange  sail  and  those  two 
ports  ;  and  if  the  said  frigate  had  not  been  in  that  situation,  the  said 
strange  sail  could  not  have  made  for  Rochelle  or  Aix  Roads,  without 
imminent  danger  of  being  captured  bjy  the  ships  of  the  said  squadron, 
or  their  boats :  And  he  further  says,  that  having  continued  to  watch 
the  said  frigate  and  her  chase,  he  observed  the  said  frigate  to  fire 
several  guns  at  her,  at  about  five  o'clock  of  the  said  day,  or  a  few 
minutes  after  that  time,  at  which  time  The  Briton  was  from  about 
twelve  to  fourteen  miles  distant  from  the  said  squadron  ;  for  he  could 
only  see  the  barricade  of  her  quarter-deck  rising  from  the  water." 
Now  this  is  a  very  indistinct  view  of  The  Briton,  even  at  that  time  ; 
and,  as  to  the  prize,  the  view  must  have  been  still  more  indistinct, 
for  it  was  a  small  loaded  vessel,  and  of  course  much  lower  in  the 
water  than  the  British  frigate.  I  think  I  have  scarcely  seen  a  more 
indistinct  account  of  sight  in  any  case  that  has  here  been  brought  to 
my  notice. 

Let  us  now  look  to  the  account  given  by  the  witnesses  produced 
from  on  board  the  prize.  The  principal  witness,  Lafitte,  who  was 
master  of  the  captured  vessel,  says,  "  there  were  not  any  other  ships 
in  sight  at  the  time  of  the  capture,  other  than  parts  of  the  masts  of 
vessels  at  a  great  distance  being  visible,  and  which  he  believes  were 
the  masts  of  the  ships  and  vessels  composing  a  British  squadron  at 
anchor  in  Basque  Roads,  on  the  coast  of  France,  but  which 
in  nowise  contributed  to  the  capture."  *  It  appears,  then,  [  *  129  ] 
that  he  only  saw  parts  of  the  masts  of  some  vessels  at  a 
great  distance,  which,  at  the  time  of  his  examination,  he  understood 
to  have  belonged  to  the  British  squadron,  but  of  which,  having  just 
come  from  New  Orleans,  he  could  have  known  nothing  at  the  time  of 
the  capture.  On  the  question  of  sight,  therefore,  it  is  impossible  to  say 
that  this  is  not  an  extreme  case.  I  think  I  do  not  go  too  far  in  de- 
scribing it  as  a  case  of  vision,  as  indistinct  and  distant  as  any  I  ever 
remember  to  have  been  brought  to  the  notice  of  the  court.  It  appears 
to  me  that  it  would  be  carrying  the  principle  farther  than  it  has  been 
carried  by  any  former  decision,  if,  upon  proof  so  indistinct  as  the 
present,  I  were  to  pronounce  for  the  interest  for  the  squadron.  The 
court  wiir  entertain  the  ancient  principle,  but  it  will  not  extend  it  It 
has  already  gone  great  lengths,  and  is  not  at  all  inclined  to  go  beyond 
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what  has  already  been  done,  nor  to  carry  the  legal  interpretation  one 
step  farther.     If  I  were  to  pronounce  for  the  claim  of  joint  capture, 
I  should  be  acting  in  direct  opposition  to  the  case  which  has  been 
cited  (The  Margaret,  Martyn.)     The  Briton  was  not  only  the  prime 
mover,  but  the  sole  mover  in  the  business,  for  it  is  not  even  pretended 
that  the  squadron  made  the  slightest  movement  or  exertion.     It  was 
by  the  act  of  The  Briton  only  that  the  prize  was  brought  within  sight 
of  the  other  ships  of  the  squadron,  which  were  placed  in  a  situation 
and  under  circumstances  which  rendered  it  almost  morally  impossible 
that  they  should  be  able  to  lend  their  assistance.     They  were  em- 
ployed in  a  blockade  service,  of  the  closest  and  strictest  kind,  for  the 
purpose  of  watching  vessels  which  were  earnestly  seeking 
[  *  130  ]  an  opportunity  *  to  escape.     They  were  sentinels  on  their 
post,  watching  over  prisoners  anxious  to  run  away.     Block- 
ading ships,  it  is  true,  are  at  liberty  to  take  a  prize  if  it  comes  in  their 
way,  but  they  are  not  to  chase  to  a  distance,  for  that  would,  in  effect, 
be  a  desertion  of  the  duty  imposed  upon  them,  and  would  amount  to 
a  breaking  up  of  the  blockade.     It  is  not  usual  for  more  ships  to  be 
.  employed  in  maintaining  a  blockade  than  are  absolutely  necessary  for 
that  purpose.     How  many  ships  were  actually  blockaded  in  the  pre- 
sent instance  does  not  exactly  appear,  but  there  seems  reason  to 
believe  that  they  were  at  least  equal  in  number  to  the  blockading 
fleet.     It  could,  therefore,  be  hardly  consistent  with  prudence  to  detach 
any  portion  of  their  force  in  pursuit  of  any  other  object.     Here  is 
another  circumstance  also  very  deserving  of  consideration.     The  dif- 
ferent vessels  of  the  squadron  had  their  sails  furled,  and  were  at 
anchor,  with  the  wind  blowing  strong  into  the  bay,  at  the  bottom  of 
which  they  were  lying.     Indeed,  it  seems  admitted  by  Sir  Harry 
Neale  to  have  been  very  doubtful  whether  any  one  ship  of  the  squad- 
ron could  have  come  up  with  the  prize,  if  it  had  not  been  for  the  j>osi- 
tion  taken  by  The  Briton.     He  says,  "  it  is  a  matter  of  doubt  in  his 
mind  whether  any  ship  of  the  said  squadron  could  have  come  up 
with  the  said  prize,  if,  as  soon  as  she  could  see  the  said  squadron,  she 
.had  proceeded  for  the  river  Gironde,  or  for  the  Pertuis  Breton  in  par- 
ticular, and  the  said  frigate  Briton  had  not  been  where  she  was.-' 

Taking  all  these  circumstances  into  consideration,  that  the 
[  •  131  ]  chase  was  commenced  by  The  Briton  *  only ;  that  the  prize 
would  never  have  been  seen  by  the  squadron  if  it  had  not 
been  for  the  acts  of  The  Briton ;  that  the  squadron  was  engaged  in 
a  blockade  of  the  strictest  kind,  which  rendered  it  imperative  on  them 
not  to  desert  their  post ;  that  they  were  lying  at  anchor,  with  their 
sails  furled,  in  the  bottom  of  a  bay,  into  which  the  wind  was  blowing 
strong,  I  think  I  should  be  going  farther  than  former  cases  would  jus- 
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tify  me  in  doing,  if  I  were  to  pronounce  for  the  interest  of  the  squad- 
ron, and  therefore  I  shall  decide  in  favor  of  the  exclusive  claim  of 
The  Briton. 


*  Baltimore,  Baker.  [  *  132  ] 

Febraary  28,  1817. 

Part  of  a  ship's  crew,  going  on  board  a  yessel  found  in  distress,  and  bringing  her  into  port, 
have  no  exclusive  claim  to  tlie  salvage  due  for  her  preservation.  Those  who  remained  in 
their  own  ship,  if  equally  ready  to  go,  are  equally  entitled  to  the  reward. 

This  was  the  ease  of  an  American  vessel,  laden  with  a  cargo  of 
various  merchandise,  which,  in  the  prosecution  of  a  voyage  from 
Liverpool  to  the  port  of  Baltimore,  in  America,  met  with  very  tem- 
pestuous weather,  and  suffered  considerable  damage.     On  the  4th  of 
March,  she  fell  in  with  his  Majesty's  post-office  packet  Rapid,  at 
which  time  she  was  very  leaky,  having  four  feet  water  in  her  hold, 
one  of  her  pumps  split,  and  the  other  choked,  her  fore  and  main  top- 
masts, and  also  the  head  of  her  foremast  gone,  and  her  ensign  union 
down  as  a  signal  of  distress.     Nine  of  the  men  on  board  were,  from 
sickness,  unable  to  perform  their  duty,  and  the  rest  of  the  crew  were 
in  a  state  of  great  exhaustion.     Under  these  circumstances,  the  Ame- 
rican master  and  his  men  were,  at  their  own  earnest  solicitation, 
taken  on  board  The  Rapid ;  and  he  then  signed  a  certificate  of  the 
absolute  abandonment  of  his  ship  and  cargo  to  Captain  Steriker,  the 
commander  of  the  packet,  who  immediately  inquired  of  his  officers 
and  crew  whether  they  were  inclined  to  volunteer  their  services,  and 
endeavor  to  save  the  vessel  and  cargo.     With  the  exception  of  one 
man,  they  all  expressed  their  readiness  for  the  service,  and  Herron,  the 
mate,  and  ten  of  the  packet's  crew  were  sent  on  board  The  Balti- 
more, taking  with  them  a  supply  of  the  necessary  articles  for  the  use 
of  the  vessel.     Previous   to  quitting  the  packet,   Herron 
signed  an  *  agreement  that  all  the  emoluments  arising  from  [  *  133  ] 
ther  service  of  saving  the  ship  and  cargo  should  be  applied 
for  the  general  benefit  of  the  crew  of  The  Rapid.     On  the  10th  of 
March,  the  salvors  succeeded  in  bringing  The  Baltimore  and  her 
cargo  safe  'into  Falmouth ;   and  proceedings  were  soon  afterwards 
instituted  in  the  Admiralty  Court.     The.  question  was,  how  much 
should  be  awarded  for  salvage ;  and,  secondly,  to  whom,  and  in  what 
proportion  the  sum  so  awarded  should  be  distributed. 
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On  behalf  of  Herron,  and  the  men  who  accompanied  him  on  board 
The  Baltimore,  Arnold  insisted,  that  a  very  large  remuneration  was 
due  for  the  difficult  and  dangerous  service  that  had  been  performed, 
and  that  the  ship  and  cargo  having  been  preserved  by  their  exertions 
exclusively,  they  were  exclusively  entitled  to  the  reward.  That  the 
certificate  signed  by  the  mate,  admitting  the  right  of  the  captain  of 
The  Rapid  and  the  rest  of  the  crew  who  remained  on  board  that  ship 
to  participate  in  the  salvage,  ought  not  to  be  enforced  against  him,  as 
having  been  obtained  hastily  and  without  examination  on  his  part, 
during  the  bustle  and  confusion  that  necessarily  took  place,  whilst 
they  were  removing  from  one  ship  to  the  other.  That,  at  all  events, 
the  agreement  would  be  binding  on  himself  only,  and  could  not  in 
any  degree  affect  the  interests  of  the  other  acting  salvors. 

For  the  captain,  and  the  part  of  the  crew  who  remained  on  board  the 
packet,  the  King^s  Advocate  and  Lushington  contended,  that 
[  *  134  ]  he  was  the  duzfacti,  the  author  and  conductor  of  the  •  en- 
terprise, and  that  he  was  therefore  to  be  considered  the  prin- 
cipal salvor.  That  in  consequence  of  the  absence  of  those  who  were 
permitted  to  go  on  board  The  Baltimore,  the  remainder  of  the  crew 
had  a  double  duty  to  perform  on  board  their  own  ship,  and  double 
labor  to  undergo.  That  as  all  were  equally  ready  to  perforin  the  ser- 
vice, all  ought  in  justice  to  share  equally  in  the  profits  arising  from  it, 
That  it  was  unusual  to  make  a  distinction  between  those  who  went 
on  board  another  ship  for  the  sake  of  preserving  it,  and  those  who 
enabled  them  to  do  so  by  remaining  to  perform  the  whole  of  the  duty 
on  board  their  own  ship.  That  the  game  principle  prevailed  in  the 
Prize  Court,  in  which  it  is  held,  that  a  ship,  coming  in  sight  only  at 
the  moment  of  surrender,  has  a  right  to  share  equally  in  the  prize 
with  the  actual  captor,  who  has,  perhaps,  sustained  a  long  and  severe 
engagement. with  the  enemy. 

The  owners  of  the  packet  also  put  in  their  claim  to  share  in  the 
salvage,  on  the  ground  that  the  safety  of  their  vessel  was  endangered 
by  the  weakening  of  their  crew,  and  that  they  must  have  become  re- 
sponsible for  a  very  large  sum  of  money,  2H3,069  dollars,  which  were 
on  board  the  packet  on  freight,  had  any  loss  occurred  in  consequence 
of  the  assistance  rendered  to  The  Baltimore.  They  likewise  claimed 
the  value  of  the  sails  and  stores  supplied  from  their  packet. 

For  the  owners  of  The  Baltimore,  Addams  contended  —  That 
although  a,  salvage  was  certainly  due  for  the  service  which  had 
been  performed,  the  amount  of  it  ought  not  to  be  very  considera- 
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ble,  as  no  great  risk  *  of  life  had  been  incurred.  That,  [  *  135  J 
in  con  sequence  of  the  dispute  amongst  the  salvors,  the  * 
American  owners  had  been  improperly  put  to  an  additional  expense. 
That  an  intervention,  not  only  novel  but  reprehensible,  had  been 
made  by  the  owners  of  the  packet,  and  an  additional  proctor  and 
counsel  employed  unnecessarily  on  their  behalf.  He  therefore  sub- 
mitted, that  the  court  in  settling  the  quantum  of  salvage,  ought  to 
take  into  its  consideration  the  additional  expenses  which  had  been 
saddled  on  the  owners. 

JuDGBiENT. 

Sir  W.  Scott.  This  is  a  case  of  very  considerable  merit  on  the 
part  of  the  salvors,  who  found  the  vessel  in  a  disastrous  and  disman- 
tled state  in  the  Bay  of  Biscay.  Part  of  her  crew,  it  appears,  had 
suffered  so  severely  from  illness  and  fatigue,  that  they  were  unable  to 
perform  their  duty  on  board  her.  Others  of  them  were  unwilling  to 
do  their  duty,  and  all  of  them  were  willing  enough  to  escape  from 
her.  The  case,  therefore,  approaches  as  nearly  as  possible  to  one  of 
absolute  derelict,  for  although  the  crew  had  not  actually  abandoned 
the  vessel,  they  had  every  desire  to  do  so,  and  seized  with  eagerness 
the  very  first  opportunity  that  offered  itself  for  that  purpose.  When 
his  Majesty's  packet  came  up,  the  master  of  the  vessel  represented  the 
state  of  his  ship,  and  requested  that  himself  and  his  men  should  be 
taken  on  board  the  packet,  which  was  accordingly  done.  In  the  act 
on  petition  which  has  been  given  in  on  the  part  of  the  own- 
ers, some  sort  of  charge,  though  not  of  a  very  definite  *  kind,  [  *  136  ] 
is  made  against  the  salvors,  as  if  they  had  unduly  con- 
strained the  master  and  crew  to  desert  their  ship,  but  there  is  no  evi- 
dence whatever  in  support  of  the  charge,  and  it  has  therefore  been 
very  properly  abandoned  by  the  counsel  in  their  argument.  It  can- 
not be  denied  that  there  was  a  good  deal  of  merit  in  the  manner  of 
bringing  the  vessel  safely  into  port.  It  appears  that,  on  the  sugges- 
tion of  the  commander  of  the  packet,  the  attempt  to  save  this  vessel 
was  undertaken.  He  called  upon  his  men  to  volunteer  their  services 
for  this  purpose,  and  with  the  exception  of  one  man,  (who  of  course 
cannot  be  considered  ad  a  salvor,)  they  were  all  willing  to  make  the 
attempt.  Now,  looking  to  the  condition  in  which  this  ship  was 
vrhen  she  was  met  with  by  the  king's  packet,  looking  to  the  measures 
"which  were  so  promptly  and  so  successfully  made  use  of  for  her  pre- 
servation, and  looking  also  to  the  danger  that  must  have  been  incur- 
red, (for  it  is  impossible  that  a  voyage  from  the  Bay  of  Biscay  to 
Falmouth  at  this  season  of  the  year,  and  with  a  vessel  in  a  state  in 
-which  this  vessel  was,  could  have  been  unaccompanied  with  danger,) 
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it  appears  to  me  that  I  do  not  overstep  the  bounds  of  equity  when   I 
award  the  sum  of  800/.  for  salvage. 

The  next  question  is  amongst  whom,  and  in  what  proportion,  this 
sum  shall  be  divided.  There  can  be  no  doubt  whatever  that  the 
claim  of  the  captain  of  The  Rapid  is  well  founded,  for  he  is  the  life 
and  soul  of  the  whole  business.  His  right  to  reward  is  indisputable, 
and  I  shall  give  him  the  sum  of  100/.,  to  which  I  think  he  is  fully 

entitled,  as  a  sort  of  flag-eighth.     With  respect  to  the  con- 
[  *  137  ]  test  *  which  exists  between  those  who  went  on  board  The 

Baltimore,  and  became  the  immediate  instruments  of  pre- 
serving her,  and  those  who  remained  on  board  their  own  ship,  I  con- 
fess I  can  see  no  sufficient  ground  for  making  a  distinction  between 
them,  and  consider  it  but  fair  to  hold  that  they  are  all  equally  enti- 
tled to  be  rewarded.  All  of  them,  it  is  true,  did  not  go  on  board  The 
Baltimore,  but  they  were  all  (with  one  exception)  ready  to  do  so,  and 
a  selection  of  part  of  them  became  necessary,  which  was  acoordinglj 
made,  and  I  have  no  doubt  properly  made,  by  their  commander.  As 
all  of  them  concurred  in  their  readiness  to  go,  they  are  all  equally  de- 
serving of  reward ;  and  this  indeed  seems  to  have  been  the  instinctlTe 
opinion  of  the  men  themselves,  for  an  agreement  was  entered  into 
by  them  to  that  effect.  It  is  said,  however,  that  this  agreement 
would  be  binding  only  on  the  individual  who  signed  it,  and  no  one 
else ;  but  surely  the  effect  of  it  would  by  no  means  be  confined  to 
him.  For  though  he  is  but  mate  of  the  packet,  he,  in  point  of  fact, 
becomes  master  of  The  Baltimore,  and  in  that  character  his  act 
would  (for  a  purpose  of  this  sort  at  least)  be  binding  upon  all  those 
whom  he  took  under  his  command.  I  cannot  permit  it  to  be  averred, 
that  he  signed  this  paper  without  having  any  knowledge  of  its  con- 
tents ;  at  the  same  time,  it  must  be  admitted  that  he  is  entitled  to  a 
considerable  reward  for  the  services  he  performed,  and  I  shall,  there- 
fore, give  him  the  sum  of  80/.  The  rest  I  shall  distribute  equaJJj 
amongst  the  crew  of  the  packet,  with  the  exception  of  the  man  w^ho 

refused  his  services;  and  his  share,  under  the  circnmstaaces, 
[  *  138  ]  *  ought  to  be  given  to  the  carpenter,  in  addition  to  his  ovi^n 

share.  With  respect  to  the  claim  of  the  owners  of  the 
packet,  they  are  certainly  entitled  to  receive  the  value  of  the  sails  and 
stores  which  were  supplied  from  their  vessel,  and  also  the  amount  of 
any  other  loss  or  expense  which  they  may  have  fairly  incurred ;  but  I 
cannot  approve  of  their  coming  here  and  employing  a  separate 
proctor,  and  by  so  doing,  putting  the  owners  to  an  additional  and 
unnecessary  expense.  They  might,  with  the  same  effect,  and  in  a 
manner  equally  beneficial  to  their  own  interests,  and  certainly  less 
injurious  to  that  of  others,  have  stated  their  demands  in  an  affidavit. 
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without  writing  to  the  act  as  they  have  done,  and  therefore  it  is 
somewhat  hard  to  hold  the  owners  of  the  American  ship  responsible 
for  the  expense  incurred  by  their  proceedings  in  this  suit.  I  desire 
the  costs  may  be  strictly  taxed. 

The  value  of  the  property  saved  was  about  1,900/. 


•  Hero,  Howard.  [  *  139  ] 

March  4,  1817. 

Semble,  that  the  agent  of  the  owner  may,  nnder  circumstances,  take  a  bottomry  bond  byway 

of  security  for  advances  made  by  him.^ 

This  was  a  cause  of  bottomry,  brought  by  Mr.  Adonis  Coates,  of 
Liverpool,  the  holder  of  an  instrument  purporting  to  be  an  hypothe- 
cation bond  ^  for  900Z.,  with  maritime  interest  after  the  rate  of  10/. 


1  [The  Lord  Cochrane,  2  W.  Rob.  331 ;  Abb.  on  Ship.,  6th  Am.  ed.  159, 160,  note ; 
The  Oriental,  2  Law  &  Eq.  R.  546  ;  s.  o.  3  W.  Rob.  243 ;  The  Osmanli,  3  W.  Rob. 
198  ;  The  Wave,  4  Law  &  Eq.  R.  589.] 

*  The  following  is  a  copy  of  the  bond :  — 

Know  all  men  by  these  presents,  that  I,  Andrew  Howard,  master  of  the  ship  or  ves- 
sel called  The  Hero,  of  Saint  John's,  New  Brunswick,  at  present  in  this  port  of  Liver- 
pool,* in  the  county  of  Lancaster,  in  that  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  called  England,  am  held  and  firmly  bound  to  Adonis  Coates,  of  Liverpool 
aforesaid,  merchant,  in  the  the  penal  sum  of  one  thousand  nine  hundred  pounds  of 
lawful  money  of  Great  Britain,  to  be  paid  to  the  said  Adonis  Coates,  or  his  certain 
attorney,  executors,  administrators,  or  assigns ;  for  which  payment,  well  and  truly  to 
be  made,  I  bind  myself,  my  heirs,  executors,  and  administrators,  and  every  of  them, 
and  also  the  hull,  tackle,  and  appurtenances  of  the  said  ship,  and  the  cargo  now  laden 
on  board  thereof,  together  with  the  freight  for  the  same,  as  hereinafler  mentioned. 
Sealed  with  my  seal.  Dated  this  twenty-seventh  day  of  October,  one  thousand  eight 
hundred  and  fifteen. 

Whereas,  the  said  ship  Hero  hath  lately  arrived  in  the  port  of  Liverpool,  from  the 
port  of  Saint  Andrew's,  New  Brunswick,  and  the  said  ship  has-been  consigned,  by  the 
owner  thereof,  to  the  said  Adonis  Coates,  and  the  said  ship  being  in  want  of  some 
repairs  and  of  several  articles  to  enable  her  to  proceed  on  the  voyage  to  Saint  John's 
aforesaid,  and  back  to  the  port  of  Liverpool  aforesaid,  and  the  said  master  being  also 
in  want  of  money  to  defray  the  necessary  disbursements  and  expenses  of  the  said  ship 
in  Liverpool,  hath  applied  to  the  said  Adonis  Coates  to  lend  and  advance  to  him  a 
sufficient  sum  of  money  for  those  purposes ;  and  whereas,  the  said  Adonis  Coates  hath 

*  [In  The  Jenny,  2  W.  Rob.  5.  a  doubt  is  expressed  as  to  the  jurisdiction  where  the  bond 
ifl  executed  in  the  home  port.    See  The  Trident,  1  W.  Rob.  29.] 
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per  cent,  against  the  ship,  cargo,  and  freight,  and  also  against  Messrs. 
Donald  &  Son,  the  owners. 


consented  to  lend  and  advance  the  said  money  on  eecurity  of  the  hull,  cargo,  and 
freight,  and  the  said  Andrew  Uoward  hath  accordingly  taken  np,  upon  the  adventoie 
of  the  said  ship  or  vessel,  the  sum  of  nine  hundred  pounds  of  lawful  sterling  money  of 
Great  Britain,  and  which  sadd  sum  of  money  the  said  Adonis  Coates  lent  and  snppEed 
to  the  said  master,  at  the  rate  of  ten  pounds  per  cent,  on  the  said  sum  of  nine  hundred 
pounds,  during  the  said  voyage,  and  has  consented  and  agreed  to  stand  and  bear  the 
hazard  and  adventure  thereof  on  the  hull,  tackle,  apparel,  and  furniture  of  the  said 
ship  or  vessel  during  the  said  voyage,  so  as  the  same  do  not  exceed  the  term  of  sx 
calendar  months  (to  be  computed  from  the  date  thereof)  :   Now,  therefore,  know  ye, 
that  I,  the  said  Andrew  Howard,  do  by  these  presents,  for  myself,  my  executors  and 
administrators,  covenant  and  agree  to  and  with  the  said  Adonis  Coates,  his  execaton, 
administrators,  and  assigns,  that  the  said  ship  or  vessel  shall  and  will,  with  all  conve- 
tiient  speed,  set  sail  and  depart  from  Liverpool  aforesaid,  and  shall,  as  directly  as  wind 
and  weather  will  permit,  proceed  to  St  John's  and  back  to  Liverpool  aforesaid,  and 
there  end  the  said  voyage ;  and  the  said  Andrew  Howard,  in  consideration  of  the  said 
sum  of  nine  hundred  pounds  of  lawful  sterling  money  of  Great  Britain,  paid  by  the 
said  Adonis  Coates,  do  hereby  bind  myself,  my  heirs,  executors,  and  administratoia, 
and  particularly  the  said  ship  Hero,  and  her  cargo  and  freight,  and  the  boats,  tackle, 
apparel,  furniture,  and  appurtenances  of  the  same,  unto  the  said  Adonis  Coates,  his 
executors,  administrators,  and  assigns,  for  the  due  and  punctual  payment  of  the  said 
sum  of  nine  hundred  pounds  of  lawful  sterling  money  of  Great  Britain,  with  maritime 
interest  thereon,  at  and  afler  the  rate  of  ten  per  cent,  within  ten  days  next  aAer  the 
arrival  of  the  said  ship  or  vessel  at  Liverpool  aforessud,  or  at  the  end  or  expintion  of 
six  calendar  months,  to  be  computed  as  aforesaid,  which  of  the  said  terms  shall  fiist 
and  next  happen  ;  and  in  case  the  said  sum  of  nine  hundred  pounds  of  lawful  steriing 
money  of  Great  Britain,  with  such  maritime  interest,  shall  not  be  duly  and  punctoaUy 
paid,  then  with  interest  at  and  after  the  rate  of  five  per  cent,  of  like  lawful  money,  to 
be  computed  from  the  day  tlie  said  sum  of  nine  hundred  pounds,  with  maritime  inte- 
rest, shall  become  payable  as  aforesaid,  until  the  day  the  same  shall  be  actoally  paid  as 
aforesaid.    And  I,  the  said  Andrew  Howard,  do,  for  myself,  my  heirs,  executors,  and 
administrators,  hereby  further  covenant  and  agree  to  and  with  the  said  Adonis  Coates, 
his  executors,  administrators,  and  assigns,  that  I,  the  ssud  Andrew  Howard,  at  the  time 
of  the  sealing  and  delivery  of  these  presents,  am  the  true  and  lawful  master  of  the  stud 
ship  or  vessel,  and  that  I  have  power  and  authority  to  charge  and  engage*the  said  ship, 
her  freight,  cargo,  and  appurtenances  as  aforesaid ;  and  that  the  said  ship  and  her  cargo, 
and  also  her  boats,  tackle,  apparel,  and  furniture,  and  her  freight,  shall  at  ill  times  afler 
the  said  voyage  be  liable  and  chargeable  for  the  payment  of  the  said  sum  of  nine  Iran- 
dred  pounds  of  lawful  sterling  money  of  Great  Britain,  and  maritime  interest,  and^tL 
lawful  interest  thereon,  to  be  computed  as  before  mentioned  and  agreed  upon,  and  ac- 
cording to  the  true  intent  and  meaning  of  these  presents.    And  lastly,  it  is  hereby 
declared  and  agreed  between  the  said  parties  to  these  presents,  that  in  case  the  said 
ship  or  vessel  shall  be  lost  or  cast  away  before  her  arrival  at  St.  John's  aforesaid,  upon 
the  said  intended  voyage,  that  then  the  payment  of  the  said  sum  of  nine  bandied 
pounds,  with  maritime  interest,  or  any  part  thereof,  shall  not  be  demanded  or  rceoTer- 
able  by  the  said  Adonis  Coates,  his  executors,  administrators,  or  assigns,  but  shall  cease 
and  determine,  and  the  loss  thereby  wholly  borne  and  sustained  by  the  said  AH^wia 
Coates,  his  executors  and  administrators ;  and  that  then  and  from  thenceforth  everj 
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•  Judgment.  [  •  140  ] 

Sir  W.  Scott.     This  is  a  demand  made  by  the  holder  of 
a  bottomry  bond,  granted  to  Mr.  Adonis  Coates  by  the  master  of  the 
ship  Hero,  belonging  to  New  Providence,  in  America.     It  is  unne- 
cessary for  me  to  say  that  bonds  of  this  description,  when 

•  entered  into  fairly  and  bond  fide^  are  very  favorably  re-  [  *  141  ] 
garded  in  this  court.     They  are  given  as  security  for  money 
advanced  for  the  necessary  use  of  a  ship  in  a  foreign  port,  where  the 
owners  and  the  master  have  no  personal  credit^  and  where, 

•  without  such  assistance,  the  ship  must  continue  to  lie  until  [  *  142  ] 
it  becomes  rotten  and  useless.  It  is  highly  expedient,  there- 
fore, that  they  should  be  upheld  with  a  vigorous  hand.  The  principle 
on  which  they  are  founded  and  supported  is  of  great  antiquity,  and 
deeply  radicated  in  the  general  maritime  law,  from  which  it  has  been 
transplanted  into  the  law  of  this  country.  Where  the  master  cannot 
procure  the  necessary  supplies  on  the  personal  credit  of  himself  or 
his  employers,  there  can  be  no  doubt  that  he  is  at  liberty  to  pledge  the 
ship  itself,  by  way  of  security,  to  the  lender,  and  to  stipulate  for  the 
payment  of  interest  after  a  rate  which,  in  cases  of  bonds  granted 
under  other  circumstances,  would  be  deemed  usurious. 

It  is  said  that  this  bond  is  objectionable  on  the  face  of  it ;  that 
Mr.  Coates,  although  he  is  to  receive  an  extraordinary  and  maritime 
interest,  is  not  to  take  upon  himself  the  risk  of  the  whole  voyage. 
The  vessel,  it  appears,  was  to  commence  her  voyage  at  Liverpool,  to 
go  to  St.  John's,  in  the  island  of  Newfoundland,  and  to  return  to 
Liverpool,  but  the  outward  voyage  only  was  to  be  at  the  risk  of  the 
lender.     But  the  objection  is  hardly  to  be  deemed  a  fatal  one. 
The  lender  was  to  be  entitled  to  an  •interest  of  101.  per  [*143  ] 
cent.,  (certainly  not  an  extravagant  rate  of  interest  on  a  ma- 
ritime bond,)  until  the  arrival  of  the  ship,  or  for  a  certain  specified 
time,  and  after  that  he  was  to  receive  common  interest  only.     It  ap- 
pears, therefore,  when  duly  considered,  to  be  little  more  than  a  bond 
for  maritime  interest  on  the  voyage  to  St  John's,  and  a  postponement 
of  the  payment  of  the  money  until  the  arrival  of  the  ship  at  Liver- 
pool.    The  bond,  then,  would  have  been  more  properly  expressed,  if 


claiise,  matter,  and  thing  herein  contained,  on  the  part  and  behalf  of  the  said  Andrew 
Howard,  shall  be  void,  any  thing  hereinbefore  contained  to  the  contrary  thereof  not- 
withstanding. In  witness  whereof  I,  the  said  Andrew  Howard,  have  hereunto  set  my 
hand  and  seal,  the  day  and  year  first  above  written. 

Andrew  Howard,   (l.  s.) 

Sealed  and  delivered  in  the  presence  of  > 
Thomas  Kichardson.  > 

VOL.  II. — DOD.  8 
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it  had  stated  that  the  money  was  lent  on  a  voyage  from  Liverpool  to 
St  John's  only,  and  not  back  again  to  Liverpool.  This  woold  cer- 
tainly have  been  more  regular ;  but  it  appears  that  the  ship  was 
expected  to  come  back,  and  that  the  party  was  willing  the  payment 
should  be  postponed  until  the  time  of  her  return.  Under  these  cir- 
cumstances, the  objection  to  the  bond  cannot  be  regarded  as  fataL 

Another  objection  has  been  raised  of  a  different  kind.     It  is  said 
that  the  bond  is  not  good,  because  it  is  granted  to  the  agent  of  the 
owner,  who  is  bound  to  supply  the  necessary  funds  for  the  disburse- 
ments of  the  ship,  without  looking  to  a  bottomry  bond  to  secure  the 
repayment  of  the  money.     It  has  been  argued,  and  with  apparent 
propriety,  that  a  person  to  whom  the  ship  is  consigned  by  the  owner, 
and  who  must  be  in  constant  correspondence  with  him,  ought  to  make 
the  necessary  advances,  without  demanding  maritime  interest,  and  it 
has  been  truly  said,  that  a  party  is  not  at  liberty  to  act  as  the  agent 
of  the  owner,  and  at  the  same  time  to  take  upon  himself  the  charac- 
ter and  privileges  of  a  stranger ;  to  act  as  if  there  were  a 
[  *  144  ]  necessity,  when  no  *  necessity  exists.     The  case  of  necessity, 
which  is  the  foundation  of  a  bottomry  bond,  does  not  arise 
where  there  is  credit  existing  on  which  money  can  be  obtained  w^ith- 
out  resorting  to  the  real  security  of  the  ship. 

At  the  same  time  I  will  not  take  upon  myself  to  lay  it  down  as  an 
universal  proposition,  that  an  agent  may  not,  under  any  circumstances, 
take  the  security  of  a  bottomry  bond.  Cases  may  possibly  arise  in 
which  an  agent  may  be  justified  in  so  doing.  It  can  be  no  part  of 
his  duty  to  advance  money  without  a  fair  expectation  of  being  reim- 
bursed, and  if  he  finds  it  unsafe  to  extend  credit  to  his  employers 
beyond  certain  reasonable  limits,  he  may  then  surely  be  at  liberty  to 
hold  hard,  and  to  say,  I  give  up  the  character  of  agent,  and,  as  any 
other  merchant  might,  to  lend  his  money  upon  bond,  to  secure  its 
payment,  with  maritime  interest.  If,  in  such  a  case,  he  gives  fair 
notice  that  he  will  not  make  any  further  advances  as  agent,  and 
affords  the  master  an  opportunity  of  trying  to  get  money  elsewhere, 
and  the  master  is  unable  to  do  so,  but  is  obliged  to  come  back 
to  him  for  a  supply,  then  he  is  fairly  at  liberty,  like  any  other 
merchant,  to  advance  the  money  on  *a  security  that  is  more  satis- 
factory to  himself.  I  will  not  say  that  the  case  might  not  go  farther. 
If  the  agent  had  given  credit  for  all  disbursements  of  the  ship,  and 
found,  contrary  to  his  expectations,  that  they  amounted  to  more  than 
he  calculated,  and  went  beyond  any  advances  which  he  might  rea- 
sonably be  called  upon  to  make  on  the  mere  personal  credit  of  his 
employers,  and  if  there  was  no  time  to  look  to  other  quarters 
[  *  145  ]  for  assistance,  he  might  possibly  Be  *  justified  in  resorting  to 
this  species  of  security,  giving  the  earliest  notice  of  the 
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necessity  under  which  he  acted.  Under  snch  circumstances  he  might 
not,  perhaps,  be  out  of  the  reach  of  the  protection  which  a  bottomry 
bond  would  afford  him. 

Subject  to  these  observations,  I  come  to  the  consideration  of  the 
present  case.  Mr.  Coates  says,  '^  that  he  had  various  transactions  in 
business  with  Messrs.  Donald  &  Son,  of  Saint  John's  in  the  province 
of  New  Brunswick,  merchants,  and  in  the  month  of  September,  1815, 
the  sum  of  3,7722. 145.  lOcL  was  due  to  him,  this  deponent,  on  the 
balance  of  accounts  between  them ;  and  he  further  made  oath,  that 
on  the  arrival  of  the  said  ship  Hero  and  her  cargo  at  Liverpool,  in  the 
said  month  of  September,  he  disposed  of  the  said  cargo,  the  net  pro- 
ceeds whereof  amounting  to  the  sum  of  3,139/.  13^.  4<Z.,  he  placed  to 
the  credit  of  the  said  Messrs.  Donald  &  Son,  in  their  account  with 
him ;  and  the  said  vessel  being  in  want  of  Borne  repairs,  and  the  said 
master  having  sent  various  bills  to  this  deponent  for  payment,  to  a 
considerable  amount,  for  the  disbursements  of  the  said  ship,  and  this 
deponent  having  paid  several  sums,  but  finding  that  the  total  disburse- 
ments of  the  said  vessel  to  clear  her  outwards  from  the  said  port  of 
Liverpool  on  her  return  voyage  to  New  Brunswick,  exclusive  of  the 
insurance,  and  of  the  cost  of  her  return  cargo,  which  he  was  directed 
to  purchase  by  Messrs.  Donald  &  Son,  would  amount  nearly  to  the 
sum  of  nine  hundred  pounds,  he  refused  to  advance  the  same, 
and  thereby  increase  the  *  considerable  balance  which  would,  [  *  146  ] 
besides  such  disbursements,  be  due  to  him  when  the  said 
ship  should  be  cleared  out,  unless  the  said  master  would,  in  the  first 
instance,  undertake  to  give  him  a  bottomry  bond  for  the  whole  amount 
of  such  disbursements,  when  such  amount  should  be  ascertained ;  and 
he  further  made  oath,  that  he  did  not  make  use  of  any  threat  or  influ- 
ence whatever  to  compel  or  induce  the  said  Andrew  Howard  to  sign 
and  execute  such  bond,  for  that  when  he,  this  deponent,  first  required 
the  said  bottomry  bond  from  the  said  master,  which  the  deponent 
believes  might  be  on  or  about  the  20th  of  the  said  month  of  October, 
1815,  at  whieh  time  this  deponent  had  not  paid  more  than  the  sum 
of  321/.,  the  said  master  on  being  made  acquainted  with  the  state  of 
accounts  between  the  said  Messrs^  Donald  &  Son  and  this  deponent, 
agreed  to  take  up  a  suflicient  sum  of  money  upon  bottomry  for  the 
whole  disbursements  of  the  said  ship  without  any  hesitation,  and  on 
the  27th  day  of  October,  1816,  he  duly  executed  a  bottomry  bond 
accordingly."  Now  the  master  positively  swears,  in  a  manner  that 
I  cannot  but  think  much  more  precise  and  definite,  "that  it  was 
not  until  the  26th  or  27th  day  of  October,  1815,  when  the  said 
ship  was  cleared  out  and  ready  for  sea,  that  the  said  Adonis  Coates 
for  the  first  time  proposed  to  this  deponent  that  he  should  give  him 
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a  bottomry  bond."     I  need  not  say  that  the  bond  cannot  extend  to 
the  sum  of  three  hundred  pounds,  which  had  been  expended  before 
any  mention  whatever  was  made  of  a  security  of  this  kind. 
[  •  147  ]  It  *  cannot  be  carried  back  to  cover  the  money  which  had 
before  been  advanced  on  personal  credit     If  money  is  ad- 
vanced on  the  understanding  that  there  is  to  be  an  hypothecation, 
then  the  execution  of  a  bond  may  be  delayed  until  the  whole  amount 
of  the  expenses,  and  of  the  money  necessary  to  defray  them,  shall 
have  been  ascertained  and  advanced,  but  it  can  have  no  reference  to 
money  which  was  advanced  before  any  such  security  was  in  contem- 
plation.    Although  it  is  not  usual  in  courts  of  common  law  to  hold 
that  a  bond  may  be  good  in  part,  and  bad  in  part,  yet  in  the  equitable 
consideration  which  this  court  is  in  the  habit  of  applying  to  cases  of  thb 
kind,  such  a  distinction  tnay  be  very  properly  admitted.     The  bond 
may  be  valid  for  the  money  advanced  with  the  view  to  its  security, 
although  it  is  altogether  void  with  respect  to  that  which  was  paid 
alio  intuitu.     Of  the  truth  of  the  account  given  by  the  master,  that  the 
bond  was  not  in  the  contemplation  of  the  parties  until  the  ship  was 
cleared  and  ready  to  sail,  there  seems  to  be  no  reason  to  doubt.     I 
have  already  observed,  that  if  the  amount  of  disbursements  came  by 
surprise  upon  the  agent,  he  might  perhaps  take  the  security  of  a  bond 
for  the  excess  beyond  that  upon  which  he  reasonably  calculated.  Bat 
does  that  appear  to  have  been  the  case  in  the  present  instance  ?    The 
master  swears  positively  that  "  all  the  expenses  were  incurred  under 
the  orders  and  directions  given  by  him  the  said  Adonis  Coates,  as 
the  agent  and  correspondent  of  the  owners."     If  he  then  was  the  per- 
son who  from  the  first  ordered  the  disbursements,  and  if  be 
[  •  148  ]  did  so  in  the  *  character  of  agent,  I  do  not  think  he  is  now 
at  liberty  to  turn  round  and  demand  the  security  of  an 
hypothecation  bond,  as  if  he  were  a  perfect  stranger  to  the  owners, 
and  had  never  intermeddled  in  the  transaction.     If  he  had  not  actu- 
ally advanced  the  money  for  the  repairs  and  disbursements  of  the  ves- 
sel, he  had  given  the  orders  and  made  himself  responsible  for  the  pay- 
ment of  them,  which  is  for  this  purpose  equivalent  to  an  actual  advance- 
ment of  the  money.     I  must,  in  the  next  place,  observe,  that  there  are 
other  considerable  differences   between   the   account   given  by   the 
master,  and  that  of  Mr.  Adonis  Coates.     The  master  says,  "that  had 
the  said  Adonis  Coates  signified  to  him  his  intention  not  to   have 
advanced  money  for  the  disbursements  of  the  ship,  except  upon  bot- 
tomry, he  would  not  have  accepted  such  advances  on  that  condition  : 
but  would,  before  resorting  to  means  so  injurious  to  his  owners,  have 
endeavored  to  raise  the  necessary  supplies  on  the  personal  credit  of 
the  said  Messrs.  Donald  &  Son,  which  might  have  been  effected,  as  he 
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verily  believes."  The  ship,  however,  was  ready  to  sail,  and  any  delay  at 
that  time,  for  the  purpose  of  endeavoring  to  get  the  money  elsewhere, 
might  have  been  still  more  prejudicial  to  the  interest  of  the  owners 
than  a  compliance  with  Mr.  Coates's  demand.  Surely  this  approaches 
something  very  near  to  a  case  of  compulsion.  The  master  was  re- 
duced to  the  necessity  as  it  were  of  complying  with  the  proposal  made 
by  Mr.  Coates.  He  swears,  "  that  Mr.  Coates  particularly  requested 
him  to  conceal  the  fact  of  the  said  bond  having  been  given 
from  the  said  *  Messrs.  Donald  &  Son,  his  owners ;  assuring  [  *  149  ] 
him,  upon  his  word  of  honor,  that  the  said  bond  should  never 
be  put  in  force  to  the  disadvantage  of  his  said  owners,  unless  untoward 
circumstances  obliged  him  to  enforce  the  same."  Mr.  Coates  repre- 
sents the  matter  very  differently,  and  positively  denies  that  "  he  ever 
gave  any  assurance  in  any  respect,  that  he  would  not  put  the  same 
in  force ; "  but  I  observe,  that  in  the  letter  which  he  writes  on  the 
next  day  to  the  owner,  he  says  not  one  word  about  this  bond.  He 
was  continuing  his  correspondence  with  the  owner  as  agent.  He 
mentions  these  very  sums  in  his  account ;  but  not  as  if  he  charged 
them,  or  as  if  they  were  due  to  him,  in  any  other  character  than  as 
agent.  No  intimation  whatever  is  given  that  he  had  advanced  the 
money  upon  the  security  of  an  hypothecation  bond.  Upon  that  sub- 
ject he  is  altogether  silent.  I  really  feel  great  difficulty,  under  such 
circumstances,  in  pronouncing  for  the  validity  of  this  instrument. 
Looking  to  the  statement  made  by  the  master,  that  the  disbursements 
were  ordered  by  the  agent  himself;  that  he  believes  he  could  have  got 
the  money  elsewhere;  that  no  mention  was  made  of  the  bond  until 
the  ship  was  actually  ready  to  sail ;  and  looking  also  to  the  letter  and 
account  of  the  agent  himself,  in  which  he  is  quite  silent  respecting  the 
bond,  I  must  take  the  master's  to  be  the  true  account  of  the  transac- 
tion. His  conduct  is,  I  observe,  spoken  of  in  the  highest  terms ;  and 
he  is  eulogized  throughout  by  Mr.  Coates  himself,  who,  speaking  of 
him  in  his  letter  to  the  owner,  says,  "  he  has  been  as  frugal, 
careful,  and  attentive  as  possible.  I  shall  be  very  *  sorry  if  [  •  150  ] 
he  leaves  the  ship."  Upon  the  whole  of  this  case,  I  think 
myself  bound  to  pronounce  against  this  bond ;  and  I  do  so  without 
meaning  to  affix  any  slur  on  the  character  of  Mr.  Coates,  who  has 
probable  acted  from  no  dishonest  motive,  but  merely  from  a  mistaken 
opinion  of  the  nature  of  these  instruments ;  from  which  error,  the 
owner  himself  appears  to  have  been  not  altogether  free ;  for  he  seems 
at  one  particular  time  to  have  been  willing  to  satisfy  Mr.  Coates's 
demand  against  him  by  paying  the  money.  This  opinion,  however, 
which  he  seems  onde  to  have  entertained,  he  has  since  abandoned, 
and  it  certainly  cannot  be  binding  upon  him,  if  the  bond  itself  is  not 
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a  legally  valid  instrument.  I  do  not  think  that,  upon  sound  legal  prin- 
ciples, I  should  be  justified  in  upholding  the  validity  of  this  bond ; 
and  I  therefore  pronounce  against  it. 


[  *  151  ]  •  French  Guiana. 

March  13,  1817. 

The  Court  of  Admiralty  has  jurisdiction  over  the  proceeds  of  prize  or  booty  taken  bj  a  con- 
joint British  and  allied  force,  and  brought  within  British  territory. 

In  the  month  of  October,  1808,  his  Majesty's  ship  of  war  Con- 
fiance,  Sir  James  Lucas  Yeo,  commander,  acting  under  the  orders  of 
Vice- Admiral  Sir  William  Sydney  Smith,  arrived  in  the  neighbor- 
hood of  the  settlement  of  French  Guiana,  and  soon  afterwards  Sir 
James  Yeo,  in  conjunction  with  the  Portuguese  governor  of  the  pro- 
vince of  Para,  formed  the  plan  of  an  expedition  for  the  reduction 
of  the  colony,  then  under  the  command  of  General  Victor  Hughes. 
After  various  operations,  the  conjoint  English  and  Portuguese  forces 
succeeded  in  obtaining  possession  of  the  territory,  and,  lastly,  of 
the  city  of  Cayenne,  the  capital  of  the  colony,  which  surrendered 
by  capitulation.  Inventories  were  made  of  the  public  property, 
which,  with  the  whole  of  the  colony,  was  taken  possession  of  by 
Lieutenant  Colonel  Manezos,  the  Portuguese  commader,  on  behalf 
of  the  Portuguese  government.  After  various  difiiculties,  a  final 
estimate  of  the  public  property  which  had  been  captured  was  made 
between  Sir  James  Lucas  Yeo  and  the  Conde  Be  Funchal,  then 
Portuguese  ambassador  at  the  Court  of  London,  at  the  sum  of 
107,251/.  65. ;  and  the  proportion  of  it  due  to  the  British  captors  was 
concluded  at  32,727/.  IO5.  This  settlement  was  communicated  to 
the  Portuguese  government,  and  an  order  for  the  payment 
[  •  152  ]  of  the  money  was  made  on  the  treasury  at  *  Maranham. 
Bryan  Broughton,  the  younger,  of  the  house  of  Broughton 
&  Co.,  was  sent  to  the  Brazils,  for  the  purpose  of  receiving  payment 
thereof,  which  was  agreed  to  be  made  in  five  monthly  instalments, 
four  of  which  instalments,  were  received  and  invested  in  the  purchase 
of  cotton,  and  consigned  to  Charles  Rivington  Broughton,  of  Parlia- 
ment Street,  one  of  the  partners  in  the  house  of  Broughton  &  Co. 

Some  years  elapsed  from  the  time  of  the  capture  before  any  pro- 
ceedings were  instituted  for  condemnation  of  the  proportion  due  to 
the  British  captors.     This  arose  from  some  misconception  that  the 


HIGH  COURT  OF  ADMIRALTY.  153 

French  Guiana.    2  Dod. 

sum  paid  was  not  in  the  nature  of  prize,  but  was  to  be  considered 
rather  as  a  gratuity  from  the  Portuguese  government  to  Sir  James 
Yeo  and  his  ship's  company. 

The  property  was,  however,  brought  to  adjudication  in  the  High 
Court  of  Admiralty,  by  a  proceeding  instituted  by  the  king's  proctor, 
on  the  28th  November,  1815  ;  and  on  the  30th  of  January,  1816,  the 
judge  pronounced  it  to  have  belonged  to  the  enemies  of  the  crown  of 
Great  Britain,  and  condemned  the  proportion  of  the  agreed  value  of 
it,  amounting  to  32,727/.  IO5.,  "as  good  and  lawful  prize  to  our 
sovereign  lord  the  king,  taken  at  the  colony  of  French  Guiana,  at  the 
time  of  the  surrender  thereof  to  the  conjoint  forces  of  -hisf  Majesty 
and  of  his  Royal  Highness  the  Prince  Regent  of  Portugal."     A  mo- 
nition was  at  the  same  time  decreed  against  Mr.  Broughton  and 
others,  to  bring  in  the  money,  or  such  part  of  it  as  had  come  to  their 
possession.     This  monition  was  served  upon   Mr.  Charles 
Rivington  Broughton,  and  also  upon  *  Mr.  Gottlieb  Ruperti ;  [  *  153  ] 
and  on  the  8th  of  March  an  appearance  was  given  for  them, 
under  protest  against  the  jurisdiction  of  the  court 

In  support  of  the  protest,  Bumdby  and  Lushington  contended,  that 
the  money  was  not  to  be  considered  as  prize,  over  which  the  court 
could  exercise  any  jurisdiction  under  the  authority  of  the  Prize  Act, 
nor  demandable  as  a  matter  of  right  from  the  Portuguese  govern- 
ment, but  was  a  mere  bounty  and  donation  from  the  Prince  Regent 
of  Portugal  to  the  British  officers  and  men,  who  assisted  his  troops 
in  the  conqpest  of  Guiana.  That  the  Portuguese  government  made 
this  donation  to  the  British  troops,  because  the  British  government 
bad  made  a  similar  donation,  for  services  rendered  at  various  captures 
made  under  Lord  Nelson,  to  the  Marquis  De  Niza,^  whose  claim 
had  been  litigated  in  the   Court  of  Common  Pleas  and  there  re- 


^  The  Marqais  de  Kiza,  being  a  rear-admiral  in  the  service  of  Portugal,  and  having 
a  Portuguese  squadron  under  hb  command,  acted  in  conjunction  with  the  British  fleet 
under  the  command  of  the  Earl  Saint  Vincent  and  Lord  Nelson  in  the  years  f  798, 1799, 
and  1800,  and  was  employed  jointly  with  them  in  blockading  Malta,  Leghorn,  &c.  The 
right  of  the  Marquis  to  a  flag  share  in  the  prizes  captured  by  the  conjoint  fleet,  was 
much  discussed  before  the  Court  of  Common  Fleas,  in  the  case  of  Duckworth  v.  Tucker, 
(2  Taunton,  7) ;  but  was  not,  under  the  circumstances,  recognized  by  that  court  The 
lords  commissioners  of  the  treasury  haying  afterwards  inyestigated  the  claim  of  the 
Marquis  De  Niza,  considered  that  he  had  an  equitable  claim  to  compensation,  and  the 
sum  of  12,864/.  13^.  lOJ.  was  granted  to  his  representatiyes  out  of  the*  proceeds  of  pro- 
perty condemned  to  the  crown,  but  it  was  thought  advisable  to  suspend  the  actual  pay- 
ment of  this  money,  until  the  share  of  the  British  captors,  in  the  prize  or  booty  taken 
at  French  Gaiana,  had  been  accounted  for. 
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[  •  154  ]  jected.  That  *  the  Portuguese  ambassador,  when  he  signi- 
fied the  intention  of  his  government  to  grant  the  money, 
expressly  stated  that  it  was  not  to  be  considered  as  prize-money, 
but  as  a  mere  grant  to  the  British  officers,  in  the  same  manner 
as  the  money  given  to  the  Marquis  De  Niza  was  a  free  gift 
from  the  crown  of  England,  and  not  prize-money,  and  that  the 
distribution  was  to  be  made  in  the  same  manner,  and  upon  the 
precedent  of  the  grant  for  the  Cape  of  Good  Hope.  That  the 
parties  appearing  under  protest  had  already  begun  to  distribute  to 
the  several  officers  and  men,  according  to  the  scale  of  distribution 
sanctioned  and  directed  by  the  Portuguese  minister,  with  the  consent 
of  the  persons  interested,  and  not  as  prize  agents  nor  under  the  regu- 
lations of  the  Prize  Act.  That  they  are  not  responsible  to  the  Prize 
Court  for  the  distribution  of  money  placed  in  their  hands,  as  private 
agents  and  trustees  for  the  parties,  nor  liable  to  be  called  upon  by 
monition,  under  the  several  acts  of  parliament  passed  for  the  regula- 
tion of  prize  agency.  That  the  proceedings  against  this  money  as 
prize,  and  the  sentence  of  condemnation  were  had  without  their 
knowledge  and  privity,  and  are  altogether  irregular  and  erroneons- 
That  the  whole  territory  of  French  Guiana,  and  every  thing  within 
it,  became  the  possession  of  the  crown  of  Portugal,  and  nothing  but 
a  Portuguese  court  could  adjudicate  upon  the  property ;  the  acquisi- 
tion being  wholly  Portuguese,  the  entire  control  and  management 
must  likewise  be  Portuguese.  That  the  circumstance  of  a  small 
British  force  having  acted  in  conjunction  with  the  Portuguese  troops, 
could  not  give  jurisdiction  to  a  British  court  That  it  never 
[  *  155  ]  could  be  maintained  that  a  *  British  prize  court  had  juris- 
diction whenever  a  British  force  happened  to  be  assisting  in 
a  capture.  That  in  many  cases  it  could  not  enforce  its  sentence,  and 
therefore  could  have  no  jurisdiction,  since  the  rule  was  universal  that 
a  court  of  justice  cannot  entertain  a  cause  without  the  j>ower  of 
enforcing  its  decree.  That  a  Portuguese  court  could  have  had  no 
power  of  enforcing  its  decree,  and  consequently  no  jurisdiction  over 
the  property  in  which  the  Conde  De  Niza  claimed  an  interest,  on  the 
ground  of  having  assisted  the  British  fleets  in  capturing  it  from  the 
enemy ;  and  therefore  a  British  court  of  justice  had  no  right  to  inter- 
fere where  British  subjects  had  been  assistant  in  a  similar  manner  to 
the  troops  of  Portugal.  That  great  inconvenience  must  arise  if  the 
courts  of  any  particular  country  could  interfere,  whenever  any  of  its 
subjects,  however  few  in  number,  joined  the  forces  of  an  ally,  and 
formed  part  of  a  conjoint  expedition,  which  succeeded  in  making 
captures  from  the  enemy.  That  none  of  the  persons  interested  in 
the  distribution  of  the  property  had  in  this  case  made  the  slightest 
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complaint  against  the  conduct  of  the  trustees,  and  that  the  crown, 
which  could  take  no  beneficial  interest  under  the  grant,  and  which 
had  sufTered  so  much  time  to  elapse  before  it  thought  proper  to  inter- 
fere, was  the  only  party  now  complaining.  Upon  these  grounds  they 
submitted  that  the  judge  was  bound  to  pronounce  for  the  protest, 
and  to  dismiss  the  parties. 

The  King^s  Advocate  and  Arnold^  contrd, 

m 

•  Judgment.  [  *  156  ] 

Sir  W.  Scott.  The  question  in  this  case  arises  upon  the 
capture  of  Guiana  by  Portuguese  and  British  forces  in  the  year  1809. 
The  crown  has  instituted  proceedings  to  call  upon  the  parties  in  whose 
possession  the  value  of  the  proportionable  share  acquired  by  the  British 
forces  is,  to  bring  it  into  the  registry  of  the  court.  This  is  Resisted 
on  the  ground  that  the  court  has  no  jurisdiction  ;  the  fact  being  (as 
it  is  asserted)  that  this  money  is  not  the  proceeds  of  prize,  but  of 
liberality  on  the  part  of  the  Portuguese  government,  shown  in  an  act 
of  mere  bounty  and  donation.  On  the  part  of  the  crown  is  exhibited 
a  sentence  of  condemnation  as  prize  on  which  the  court  is  not  dis- 
posed to  lay  much  stress,  if  it  passed  (as  it  is  said  to  have  done)  sub 
silentio,  without  any  other  than  mere  formal  notice  to  those  who 
might  have  an  interest  in  contesting  it.  On  the  other  side  is  pro- 
duced no  act  or  deed  of  donation,  nor  any  thing  to  show  that  this 
money  was  the  spontaneous  gift  of  the  crown  of  Portugal.  Govern- 
ments are  in  the  habit  of  recording  many  of  their  acts,  and  certainly 
not  less  those  of  bounty  and  beneficence  than  their  other  acts ;  but 
nothing  of  this  sort  is  produced.  The  transaction  passes  informally, 
and  its  real  nature  is  to  be  learnt,  not  from  any  forms  that  describe 
it,  but  from  the  course  of  events  out  of  which  it  arises. 

The  real  objection  to  the  jurisdiction  of  the  court  arises  upon  the 
questionable  nature  of  the  interests  which  a  British  force  jointly 
employed  on  the  occasion  of  a  capture,  takes  for  the  crown 
of  England  in  that  species  of  property,  which,  *  agreeably  [  •157  ] 
to  the  law  of  nations  confirmed  by  adoption  into  the  British 
laws,  is   considered  as  booty   or   prize   of  war.     The   question   is, 
whether  they  took  any  original  interest,  or  an  interest  derived  merely 
from  a  subsequent  grant  of  those  who  acquired  the  territorial  posses- 
sion by  the  application  of  the  joint  forces.     It  may  certainly  be  very 
material  to  consider  this  point  of  the  original  right,  because  if  such 
original  right  existed,  it  makes  it  of  little  consequence  what  were  the 
subsequent  proceedings,  unless  they  could  be  shown  to  be  founded 
.  on  an  express  renunciation  of  the  original  right  by  parties  capable  of 
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renouncing.  A  grant  of  that  which  was  already  acquired,  and  the 
acceptance  of  that  grant  would  be  merely  formal  and  nugatory,  and 
could  not  divest  the  antecedent  title,  which  must  be  paramount  to 
any  such  grant. 

It  may  disencumber  the  question  to  consider,  in  the  first  place,  who 
are  in  law  the  real  proprietors  of  the  species  of  property  captured 
jure  belliy  and  I  have  no  hesitation  in  saying  that  the  state  is  unques- 
tionably so  in  all  cases  whatever.     It  may  grant  out  the  property  to 
its  captors,  as  our  own  government  has  lately  been  in  the  habit  of 
doing  by  the  revival  of  an  ancient  practice,  and  as  some  other  states 
likewise  do.     But  this  is  not  the  case  with  all  states ;  some  of  them 
reserve  the  property  for  their  own  use  and  benefit,  as  it  seems  Portu- 
gal has  done  in  the  present  instance.     The  original  right  is,  in  all 
cases,  in  the  state.     If  two  states  join  their  forces  for  a  commoa  cap- 
ture, one  of  which  has  granted  out  its  interest  to  its  captors,  and  the 
other  has  not ;  the  only  effect  is  that  the  proportion  of  the, 
[  *  158  ]  value  passes  to  the  captor  in  one  instance,  *  and  remadns  to 
the  state  in  the  other,  if  that  state  chooses  to  assert  its  rights 
against  the  pretensions  of  its  own  captors. 

The  first  question  is,  Is  this  a  common  capture,  common  to  both 
parties  ?  Or  is  it  an  exclusive  capture  of  one  party,  to  which  the 
other  lent  either  no  real  aid,  or  aid  of  so  insignificant  a  kind  as  to 
pass  for  none  in  any  legal  effect  that  could  be  at  all  beneficial  ?  Upon 
this  question  the  material  part  of  this  controversy  depends,  particu- 
larly if  it  be  true  that  the  original  right,  when  ascertained,  would 
throw  all  subsequent  proceedings  into  a  state  of  great  comparative 
insignificancy. 

It  becomes  necessary  to  state  the  facts  of  this  joint  expedition,  in 
order  to  ascertain  its  real  nature,  with  reference  to  the  relative  inte- 
rests of  both  parties,  as  arising  out  of  it. 

It  is  stated,  and  not  denied,  that  the  expedition  was  planned  by  Sir 
James  Yeo,  and  finally  arranged  by  him  with  the  governor  of  Para ; 
that  it  was  an  expedition  against  the  common  enemy  of  both  parties ; 
that  it  was  fairly  to  be  considered  as  giving  the  authority  of  both 
states,  expressed  beforehand  by  the  Portuguese  government  then  in 
the  neighborhood,  and  subsequently  confirmed  by  aU  the  actings  of 
the  British  government.     Ratihdbitio  mandato  mquiparaiur.     The  ex- 
pedition had  precisely  the  same  character  as  if  it  had  been  conducted 
under  the  immediate  auspices  of  both  governments.     The  proportion 
of  force  was  nearly  one  third  British  to  two  thirds  Portuguese,  the  Bri- 
tish being  140  in  number,  and  the  Portuguese,  480.     Sir  James  Yeo, 
the  British  commander,  was  likewise  the  commander  of  the 
[  *  159  ]  Portuguese  naval  force.    *  This  expedition,  planned  by  the 
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British  officer,  approved  by  both  governments,  is  carried  on  to  its 
ultimate  effect  by  the  forces  of  both.  Supposing  there  had  been 
no  capitulation,  but  that  the  place  had  been  taken  by  storm,  could 
there  have  been  a  doubt  that  the  British  force  would  have  been  enti- 
tled to  its  proportion  of  booty  so  acquired  for  the  crown  ?  It  was  a 
result  of  a  joint  force,  successfully  applied  to  a  capture.  That  the 
sovereign  of  the  other  party  reserved  his  share  to  himself,  would  be 
no  ground  of  the  exclusion  of  the  interest  of  the  British  crown  or  its 
grantees  in  this  booty,  so  far  as  it  was  acquired  by  a  British  force. 
There  can  be  no  doubt  that  this  court  would  have  adjudged  as  due 
to  an  ally  in  the  war  its  proportion  of  the  booty  acquired  under  cor-, 
responding  circumstances ;  as  legally  due,  not  under  the  Prize  Act, 
certainly,  but  under  the  general  law  of  nations.  If  taken  by  a  joint 
force,  this  court  would  have  said  it  belongs  to  both  proportionably. 
It  surely  never  could  have  said  it  belongs  exclusively  to  one,  or  it 
belongs  to  neither. 

If  this  be  true,  then  the  only  distinctions  which  would  exclude 
the  British  claim,  must  be  these :  that  the  surrender  was  effected,  not 
by  storm,  but  by  capitulation ;  that  the  intention  from  the  beginning 
was  that  the  colony  should  be  exclusively  a  Portuguese  possession, 
and  that  the  capitulation  carried  this  into  effect  by  transferring  the 
colony  to  the  Portuguese  only.  To  which  lastly  must  be  added,  as 
a  corollary,  that  the  possession  of  the  colony  carried  with  it,  to  the 
owner  of  the  colony,  all  right  of  booty  and  prize  of  war.  • 

*  Now  the  first  ground  can  produce  no  such  effect,  for  the  [  *  160  ] 
capitulation  itself  is  nothing  more  than  the  submission  to 
the  joint  force.  It  is  the  joint  force  acting  on  the  minds  of  the  gar- 
rison, not  immediately  upon  their  persons,  that  compels  the  act  of 
submission.  It  is  stated,  in  this  very  capitulation,  that  it  is  done  to 
save  the  colony  from  total  destruction.  The  joint  force  is  acting  up 
to  the  moment  at  which  the  capitulation  takes  place,  and  the  capitu- 
lation is  as  much  its  effect  as  the  throwing  down  of  arms  would  have 
been  upon  a  successful  attack.  Nothing  can  be  more  distinctly 
proved  than  this,  from  the  terms  of  the  capitulation  itself.  With 
whom  was  it  made?  Why,  the  first  name  that  occurs  is  that  of  the 
British  commander  by  whom  it  was  executed  on  the  part  of  the  cap- 
tors. One  of  the  signatures  to  the  capitulation  is  British.  In  what 
language  was  it  expressed  ?  In  English,  as  well  as  in  Portuguese. 
Every  feature  of  a  British  character  is  preserved  throughout,  and  is  in 
no  way  merged  in  the  Portuguese  character.  It  must  be  admitted 
that  the  colony  was  to  become  a  Portuguese  possession.  Every  rea- 
son concurred  to  render  it  advisable  that  it  should  be  so.  It  could  not 
'well  be  held  as  a  joint  colony ;  that  would,  on  many  accounts,  have 
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been  a  highly  incommodious  arrangement.  It  could  not  well  become 
a  British  colony,  on  account  of  its  great  distance  from  all  other  Bri- 
tish possessions.  Every  local  reason  consigned  it  as  a  colony  to  Por- 
tuguese possession.  All  this  was  mere  matter  of  agreement  between 
the  parties  ;  but  is  it  the  effect  of  a  conquest  becoming  a  colony  that 

it  extinguishes  the  claim  to  booty  or  prize  of  war  ?     Cer- 
[  *  161  ]  tainly  the  reverse ;  the  right  to  booty  *  commences  upon 

the  surrender.  If  a  capitulation  protects  all  private  and 
public  property,  the  conquerors  in  that  case  take  nothing  but  the 
colony;  and  if  one  of  them  is  to  have  the  colony,  the  other  takes 
nothing  but  the  glory  of  having  contributed  to  the  conquest ;  but  if 
there  be  no  such  conditions,  then  all  parties  take  not  the  colony 
merely  under  the  capitulation,  but  also  whatever  is  to  be  deemed 
booty  by  the  laws  of  war.  The  dominion,  in  this  instance,  passed 
by  private  agreement  to  the  Portuguese ;  but  the  right  to  booty  taken 
from  the  common  enemy  of  both  countries,  passed  by  the  act  of 
compelled  submission  to  the  whole  of  that  force  which  compelled  it- 
That  this  capitulation  excludes  booty,  I  do  not  find,  on  the  most 
accurate  search,  and,  indeed,  I  should  have  been  very  much  surprised 
if  it  had.  The  French  could  have  no  right  to  dictate  terms  respect- 
ing it,  and  it  can  hardly  be  supposed  that  the  Portuguese  would 
resist  the  claims  of  the  British  force  for  the  usual  remunerations  of 
war,  when  they  owed,  in  so  considerable  a  degree,  the  acquisition  of 
a  ccjony  to  their  friendly  exertions.  Accordingly,  all  contemporary 
acts  show  the  understanding  of  the  parties  upon  this  point.  Inven- 
tories are  carefully  made  of  all  the  articles  that  compose  what  is  spe- 
cifically liable  to  be  considered  as  booty  of  war,  and  this  while  the 
colony  is  in  the  joint  possession  of  both  parties.  The  demand  is 
made  by  the  British,  and  admitted  by  the  Portuguese,  into  whose 
exclusive  possessions^the  colony  was  afterwards  delivered.     There  is 

nothing,  therefore,  in  the  capitulation,  or  in  the  acts  that  im- 
[  *  162  ]  mediately  followed,  that  imply  a  renunciation  *  of  British 

claims,  and  therefore,  if  they  existed  before,  they  stand  un- 
extinguished. 

But  it  is  said  that  there  are  some  circumstances  that  extinguish  it, 
and  first,  "  that  this  is  money."  But  surely  it  is  not  the  less  prize 
upon  that  account ;  for,  suppose  that  the  place  had  been  surrendered 
to  a  single  British  force,  and  the  captors  had  agreed  to  accept  a  sum 
of  money  as  the  supposed  value  of  the  articles,  would  that  sum  of 
money  be  less  prize  than  the  articles  themselves  ?  I  take  it  to  be  the 
usual  mode  of  arranging  matters  of  this  sort  It  is  not  the  practice 
to  take  the  guns  and  dismantle  the  forts,  or  to  take  the  stores  and 
render  the  colony  useless,  and  to  bring  all  these  into  British  ports. 
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there  to  be  proceeded  against  as  prize.  Such  a  course  of  proceeding 
would  be  monstrous  and  impracticable  ;  but  the  captor  takes  the  esti- 
mated value.  The  condemnation  goes,  in  all  cases,  against  the 
goods  (as  it  does  in  this  case)  ;  but  what  the  captors  take,  in  ninety- 
nine  cases  out  of  a  hundred,  is  the  estimated  value.  Any  other  mode 
of  transacting  the  business  would,  in  most  cases,  militate  both 
against  the  public  and  private  interests  of  the  nation. 

It  is  said,  in  the  next  place,  that  this  property  ought  to  have  been 
legally  proceeded  flgainst  in  the  Portuguese  tribunals.  A  mere  ma- 
jority of  force  would  produce  no  such  obligation  as  that ;  for,  suppose 
that  a  small  British  vessel  in  conjunction  with  a  larger  Portuguese 
ship,  should  capture  a  prize  at  sea  and  bring  it  into  a  port  of  this 
country,  the  majority  of  the  Portuguese  interest  surely  could 
not  exclude  the  jurisdiction  of  this  *  court,  and  render  it  [  *  163  ] 
necessary  that  the  proceedings  should  be  in  some  Portu- 
guese court  of  prize.  If  a  majority  of  interest  would  not  exclude, 
then  there  would  be  nothing  left  but  the  circumstance  that  the  colony 
does  now  belong  to  the  Portuguese.  Would  that  produce  it  ?  Un- 
doubtedly it  would  on  all  questions  merely  colonial ;  but  if  here  are 
British  interests  to  be  decided  upon,  what  is  to  exclude  the  British 
jurisdiction  ?  It  is  acting  only  upon  British  interests,  and  what  right 
have  the  Portuguese  to  quarrel  with  that?  But  do  they  quarrel  at 
all  with  it  ?  Is  it  their  protest  that  we  are  discussing  ?  There  is  no 
reclamation  whatever  on  their  part.  Here  is  the  estimated  value  of 
the  goods  as  admitted  by  them  in  this  country,  and  in  the  hands  of 
British  subjects  —  consequently  within  the  reach  of  this  court,  and 
not  at  all  within  the  reach  of  any  court  of  theirs.  That  the  Portu- 
guese tribunals  might  have  condemned  to  the  British,  if  they  had 
thought  fit,  it  is  not  denied ;  but  they  are  silent  about  it  judicially. 
No  proceedings  of  that  nature  are  instituted  there.  What  is  there, 
then,  that  bars  the  inquiry  here  ? 

It  is  said  that  it  would  be  a  monstrous  inconvenience  if  the  court 
were  to  entertain  British«  claims  in  all  cases  in  which  the  slightest 
assistance  has  been  rendered  by  British  subjects ;  and  so  it  might  if 
the  court  were  to  interfere  on  all  trifling  occasions ;  but  has  the  crown 
of  England  no  discretion  to  exercise  in  such  matters  ?     Has  this  court 
no  prudence  to  discourage  suits  about  mere  trifles.    De  minimis  non 
curat  lex.     The  law  will  discourage  such  attempts,  and  the  parties 
making  them  would  be  recommended  to  try  other  modes  of 
*  application.     The  remedy  might  otherwise  be  worse  than  [  *  164  ] 
the  disease.     But  is  that  the  case  here  ?     The  mere  proceed- 
ing to  a  condemnation  as  prize  is  a  matter  of  triflmg  expense.     All 
the  expense  here  is  created  by  the  resistance  to  the  proceeding.     And 
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what  is  the  value  of  the  property  in  question  ?  It  is  to  the  amount 
of  32,000/.  and  in  which  not  fewer  than  141  British  subjects  assert 
themselves  to  be  interested. 

It  is  said  that  the  court  could  not  proceed  to  adjudicate  upon  it,  if 
the  property  happened  to  be  in  another  kingdom,  as  in  Portugal  for 
instance.  It  is  a  sufficient  answer  to  that  to  say  that  here  it  is,  and 
.therefore  clearly  within  the  jurisdiction  of  a  British  court.  It  will  be 
time  enough  for  the  court  to  consider  what  its  duty  may  be,  when  the 
fact  of  the  objection  happens  to  exist.  The  crown  did  not  commence 
its  proceedings  until  a  late  period ;  and  the  probable  reason  for  the 
delay  was,  that  the  property  had  not  long  arrived.  It  is  said  also  that 
this  is  not  within  the  Prize  Act ;  and  most  unquestionably  it  is  not 
All  that  the  Prize  Act  does,  is  to  give  the  right  to  the  captors  in  conjoint 
expeditions  ;  but  the  right  existed  in  the  crown  before,  and  independ- 
ently of  the  Prize  Act,  or  it  could  not  have  given  it  by  the  Prize  Act. 
So  much  for  the  general  and  original  nature  of  this  case.  Has  this 
been  altered  by  any  thing  that  has  subsequently  taken  place?  A 
demand,  it  appears,  was  made  by  Lord  Stangford,the  English  ambas- 
sador at  the  court  of  Brazils  on  the  22d  October,  1810,  but  whether 
any  application  for  the  money  was  made  or  not  before  that  time 

non  constat.  '  At  any  rate,  there  appears  to  have  been  some 
[  *  165  ]  •  delay ;  but  it  is  equally  a  delay,  whether  payment  was 

expected  as  a  gratuity  or  as  a  debt ;  for  in  either  point,  it 
must  be  equally  desirable  to  get  the  money  into  possession  ;  and,  if 
it  could  be  obtained  merely  as  a  favor,  there  was  then  a  still  more 
cogent  reason  for  an  immediate  application,  whilst  the  sense  of  the 
service  was  warm,  than  if  it  was  a  debt  which  could  be 'enforced  at 
any  time  that  convenience  might  dictate.  '  It  is  impossible  to  read 
these  letters,  without  coming  to  the  conclusion  that  it  was  considered 
as  a  claim  of  right.     The  whole  tenor  of  the  letters,  and  every  expres- 
sion in  them,  shows  that  the  Portuguese  government  thought  itself 
bound  in  justice  to  do  what  the  British  government  would  have  done; 
and  not  have  withheld  liberality,  but  defrauded  justice,  if  they  had  not 
There  was  no  dispute  whatever  about  the  right.     Nothing  butthe 
quantum  of  it  was  to  be  ascertained;  and  the  very  instance  of  The 
Gabrielle  shows  with   what  scrupulous  adherence  the  Portuguese 
government  acted  upon  every  principle  of  British  law,  one  way  as  well 
as  the  other.     Not  a  word  was  then  said  of  the  British  grant  to  iL 
De  Niza,  as  influencing  their  practice  ;  nor  could  it,  as  it  did  not  exist 
at  the  time ;  and  therefore,  if  at  any  subsequent  time  it  was  assumed 
as  a  motive,  it  is  demonstrated  to  be  an  after-thought  founded  in 
error,  as  indeed  it  would  have  been  so  founded,  if  it  had  existed  at 
the  time,  the  facts  being  so  totally  different  as  to  be  entirely  iuappli- 
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cable ;  the  Conde  de  Niza  having  lost  his  legal  right  to  his  share,  by 
stumbling  into  the  Court  of  Common  Pleas,  instead  of  resorting  to  the 
Court  of  Admiralty ;  and  the  money  having,  in  consequence, 
•  already  travelled  elsewhere.     It  is  true  that  the  government  [  *  166  ] 
afterwards  paid  the  money  out  of  its  own  funds,  and  in  ten- 
derness to  a  foreigner  made  up  what  he  lost  by  his  ignorance  of  our 
law.     In  this  case,  the  estimated  value  is  forthcoming  and  unapplied 
in  any  other  way,  and  admitted  to  be  payable  to  these  parties. 

Such  is  the  transaction,  and  the  view  which  was  taken  of  it  for  more 
than  four  years.  The  first  suggestion  to  the  contrary  is  an  opinion 
expressed  by  Sir  James  Yeo,  in  the  month  of  June,  1815,  on  a  question 
respecting  the  right  of  Greenwich  Hospital  to  partake,  and  which  he, 
probably,  was  not  much  disposed  to  favor.  He  says,  that  the  right  of 
the  hospital  depends  upon  the  question  whether  prize  or  no  prize,  and 
very  properly  adds,  that  is  a  question  to  be  decided  by  the  law  officers. 
He,  therefore,  himself  claims  but  small  respect  to  any  opinion  which 
he  might  venture  to  give  upon  such  a  question,  and,  certainly,  the 
opinion  which  he  does  hazard,  is  entitled  to  little  beyond  what  is  due 
to  merits  of  a  very  different  kind,  which  are  universally  acknowledged 
to  lielong  to  that  eminent  person.  For  it  denies  the  property  to  be 
prize,  merely  because  the  Portuguese  government  do  not  bestow 
money  for  any  prizes  taken  in  their  service.  But  I  must  repeat  that 
this  is  not  money  bestowed  by  the  Portuguese  government;  it  is 
money  acquired  for  the  crown  of  England  by  British  forces.  If  the 
property  taken  remained  in  Portuguese  possession,  it  was  only  because 
it  would  have  been  inconvenient  to  have  had  it  then  removed,  but  it 
was  afterwards  to  be  removed  in  a  form  and  at  a  time  most 
convenient  *  to  all  parties.  That  the  Portuguese  govern-  [  *  167  ] 
ment  kept  its  share  of  booty  to  itself  is  surely  no  reason  why 
the  British  government  should  not  have  its  share,  or  having  received 
it,  why  it  should  not  dispose  of  it  in  any  manner  it  may  think  fit. 

The  next  documents,  to  which  I  shall  refer,  and  which  are  dated 
in  the  same  year,  are  the  letters  of  the  Conde  da  Funchal,  in  which 
his  excellency  hazards  his  opinion  >to  the  same  effect,  and  upon  pre- 
mises equally  unsound,  upon  a  parallel  between  the  case  of  De  Niza 
and  this  —  cases  which  by  no  logical  or  legal  reasoning  can  be  brought 
within  any  practicable  distance  of  each  other. 

But  his  reasoning,  if  ever  so  close  and  conclusive,  is  not  addressed 
to  the  British  government.  It  is  a  letter  addressed  to  private  indivi- 
duals, and  whatever  may  be  the  nature  of  its  contents,  can  never  be 
binding  on  the  British  government.  Here  is  a  pretension,  not  founded 
on  the  authority  of  his  government,  communicating  his  own  incorrect 
reasoning  to  private  persons.     It  is  impossible  to  say  that  such  lettets 
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can  be  taken  as  stipulations  or  agreements,  or  any  joint  description  of 
the  matter  given  by  the  two  governments.  I  violate  no  respect^  when  I 
say  that  it  is  a  mere  private  opinion  upon  a  question  of  law,  on  which 
his  opinion  would  weigh  but  little,  even  if  it  was  less  discredited  by 
the  reasons  adduced  to  support  it.  At  the  same  time  I  recur  to  the 
opinion  I  before  expressed,  that  if  the  British  crown  had  an  ori- 
ginal right,  which  it  never  abdicated  by  its  own  authority,  the  mere 
opinion  of  the  Portuguese  government  certainly  could  not  dislodge 

it ;  for  what  would  that  be  but  the  opinion  of  the  adverse 
[  *  168  ]  •  party  on  a  question  of  right  between  them  and  the  British 

government.  And  if  on  all  true  principles  of  the  law  of  na- 
tions, the  one  had  such  a  right,  it  could  not  be  affected  by  the  strongest 
proof  that  the  other  viewed  it  in  a  different  light 

The  document  which  I  shall  next  notice'  is  an  official  note  of  the 
Conde  da  Funchal's,  dated  the  15th  of  February,  1813,  in  which  he 
informs  the  Portuguese  secretary  of  state,  that  "  the  method  of  dis- 
tribution having  varied,  they  took,  as  the  best  precedent,  what  was 
done  at  the  Cape  of  Good  Hope."  It  is  perfectly  clear,  I  think, 
that  distribution  must  here  mean  division  between  the  English  and 
the  Portuguese  forces,  for  that  covered  the  only  question  witfa  the 
Portuguese.  To  them  it  must  be  matter  of  little  consequence  what 
was  to  be  the  distribution  made  of  the  British  share  amongst  the 
British  forces.  But  it  was  of  importance  what  share  the  Portuguese 
government  was  to  retain,  either  for  itself  or  its  forces,  upon  the  divi- 
sion. It  is  in  pursuance  of  this  view,  that  the  very  next  sentence  in 
the  letter  points  directly  to  it.  The  English  commander  and  the  Por- 
tuguese commander  are  classed  together,  and  the  subordinate  ranks  of 
both  in  like  manner ;  and  that  is  all  that  is  done,  in  order  to  find  out 
the  proportionable  allotments  to  the  two  allied  services,  but  not  a 
word  is  said  about  the  internal  division.  The  proposed  division, 
according  to  the  Cape,  did  not  in  fact,  take  place  between  the  two 
services ;  but  if  it  had,  still  it  would  not  have  reached  the  internal 
divisions  amongst  the  British.     That  was  for  British  authorities  to 

direct  exclusively. 
[  *  169  ]      •  Until  a  very  late  period  then  (as  far  as  appears  by  the 

present  evidence)  such  was  the  consideration  of  this  matter : 
— ra  claim  on  one  side,  acceded  to  on  the  other.  No  pretensions  on 
one  side  to  the  merit  of  generosity ;  on  the  other,  no  expressions  of 
gratitude  for  acts  of  mere  liberality.  All  that  is  claimed,  all  that  is 
admitted,  is  the  merit  of  simple  justice  ;  Yio  act  of  donation  produced, 
no  act  of  acceptance  on  such  a  ground.  Upon  all  the  consideration 
which  I  can  give  to  the  arguments  which  have  been  ably  urged  on 
both  sides  of  this  question,  I  am  of  opinion,  that  I  am  bound  to  re- 
gard this  money  as  prize  of  war,  and  not  as  Portuguese  bounty ; 
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prize  to  the  crown  of  England,  however  it  may  please  to  dispose  of 
it.  I  think  I  should  act  against  the  jast  rights  of  the  British  crown, 
if  I  was  to  declare  that  it  was  entitled  to  nothing  upon  a  capture 
from  the  enemy,  effected  in  no  inconsiderable  degree  by  its  forces, 
but  what  it  could  obtain  from  the  mere  bounty  of  its  associate  in 
arms.  Is  there  any  principle  of  the  law  of  nations,  which  says,  that 
to  vest  a  right  in  the  spoils  of  war,  the  conquest  must  be  effected  by 
a  sole  force  ?  If  so,  what  right  have  the  Portuguese  to  claim  any 
thing,  for  it  was  not  their  sole  force  ?  If  there  be  no  such  principle, 
and  it  once  vests  in  a  joint  force,  where  does  the  right  of  a  joint  force 
cease  ?  Uijder  what  disparity  of  numbers  ?  The  disparity  may  be 
such  as  to  make  the  right  hardly  worth  the  trouble  and  expense  of  a 
legal  reclamation  of  it.  But  it  exists  in  such  cases  in  contemplation 
of  the  law ;  and  injustice,  more  or  less,  is  committed,  whenever  it  is 
withheld  in  any  proportion.  In  the  present  case,  it  has  a 
respectable  *  magnitude,  and  is  completely  tangible  by  the  [  *  170  ] 
proper  courts  of  this  kingdom.  The  Portuguese  govern- 
ment admits  the  claim,  and  the  Portuguese  courts  assert  no  exclusive 
cognizance,  or,  indeed,  any  cognizance.  What  is  there,  then,  that 
stands  in  the  way  of  a  British  adjudication  ?  I  profess  that  I  can  see 
nothing  that  does,  and  therefore  I  shall  pronounce  for  the  jurisdiction 
of  the  court. 

Having  decided  for  the  jurisdiction  of  the  court,  the  remaining 
question  is,  how  is  it  to  be  exercised  ?  The  prayer  of  the  crown  is, 
that  the  money  admitted  to  be  in  the  hands  of  the  parties  may  be 
brought  into  court.  The  holders  are  gentlemen,  who  describe  them- 
selves as  private  agents,  not  as  prize  agents,  of  Sir  James  Yeo  and 
others.  It  is  said  that  they  could  not  be  prize  agents,  because  they 
never  considered  the  money  as  prize,  and,  of  course,  never  qualified 
themselves  as  prize  agents,  nor  are  they  liable  to  any  of  the  restric- 
tions imposed  on  prize  agents  by  statute.  In  other  passages  they  are 
described  as  trustees  for  the  distribution,  according  to  the  condition 
of  the  agreement  of  the  Portuguese  government  with  our  own 
government,  which  agreement  or  conditions  are  not  exhibited,  nor  is 
there  any  proof  that  they  ever  existed  in  any  producible  form,  or 
contained  any  such  conditions.  The  present  proceeding  on  the  part 
of  government  is  decisive,  that  it  acknowledged  no  such  agreement 
or  conditions,  or  it  would  not  have  made  such  an  attempt  to  break  in 
upon  such  a  trust,  so  stipulated  for  and  confirmed.  When  it  calls 
upon  them  to  bring  in  the  proceeds  of  prize  belonging  to  itself,  its 
prayer  is  in  direct  contradiction  to  all  that  is  averred  re- 
specting the  understanding  of  the  British  *  government,  that  [  *  171  ] 
this  money  was  the  King  of  Portugal's,  and  not  prize.     In 
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what  way  can  the  court  justify  a  non-compliance  with  this  prayer  ? 
If  it  be  the  property  of  the  crown,  and  the  crown  desires  to  have  it 
deposited  in  the  registry,  this  court  has  no  choice ;  all  that  I  can  do 
is  to  allow  a  reasonable  time  for  the  performance  of  what  I  am  bound 
to  direct  shall  be  done;  and  there  having  been  mistakes  of  long 
standing  about  the  nature  of  this  property,  and  advances  of  money 
under  the  influence  of  those  mistakes,  I  could  wish  to  allow  as  much 
time  as  can  fairly  be  requested  for  the  convenience  of  the  parties; 
and  as  there  is  reason  to  presume  that  the  whole  may  pass  to  the 
captors  by  royal  grace,  I  shall  not  compel  the  sums  that  have  been 
already  advanced  by  the  agents  to  some  of  the  captors  to  be  brought 
in,  provided  such  sums  do  not  exceed  what  the  amount  of  the  shares 
of  the  parties  to  whom  the  advances  have  been  made  would  have 
amounted  to  under  the  prize  proclamation  then  existing ;  but  I  shall 
expect  an- exact  account  upon  oath  of  the  advances  that  have  been 
made.  The  rest  of  the  money  must  be  brought  into  the  registry,  but 
I  shall  not  at  present  specify  any  precise  time  within  wbich  it  must 
be  done. 


[  *  172  ]  •  Uranie,  Morgotte. 

April  22, 1817. 

Head-money  is  due  for  an  enemy's  ship  of  war  set  on  fire  by  her  own  crew,  in  consequence  of 

the  approach  of  a  British  force,  and  totally  destroyed. 

This  was  a  motion,  calling  upon  the   court  to  pronounce  head- 
money  to  be  due  to  his  Majesty's  ships  Apollo  and  Havannah,  for 
this  French  frigate,  which  was  destroyed  by  fire  in  the  harbor  of 
Brindisi.     On  the  31st  of  January,  1814,  The  Apollo  arrived  off  Brin- 
disi  in  pursuit  of  The  Uranie,  which  had  been  chased  from  Ancooa, 
and  there  found  his  Majesty'^  frigate  Havannah  blockading  the  port 
into  which  the  French  frigate  had  run.     On  the  third  of  February 
following,  it  was  agreed  between  the  commanders  of  his  Majesty's 
two  frigates  to  proceed  into  the  harbor  for  the  purpose  of  bringing 
The  Uranie  out  or  destroying  her,  and  when  they  had  got  within 
about  two  miles,  it  was  discovered  that  the  crew  were  disembarking, 
and  that  a  great  smoke  was  issuing  from  her  main  hatchway,  which 
goon  burst  into  a  flame,  and  she  was  totally  destroyed.     An  affidavit 
of  the  purser  of  The  Apollo  was  exhibited,  with  a  certificate  annexed, 
signed  by  M.  Morgotte,  the  commander  of  the  French  frigate,  from 
which  it  appeared,  that  .there  were  three  hundred  and  seven  men  on 
board,  previous  to  her  being  set  on  fire. 
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The  King^s  Advocate^  in  moving  the  court  to  pronounce  for  the 
head-money,  observed  that  it  was  clear  the  ship  was  set  on  fire  by 
the  French  crew,  solely  in  consequence  of  the  approach  and  the  ex- 
pected attack  of  the  British  frigates.  He  adverted  to  the 
case  of  The  Elise  (vol.  1,  p.  442,)  *  in  which  the  court  had  [  •  173  ] 
refused  head-money  for  a  vessel  driven  on  shore  by  a  British 
ship  of  war,  and  set  on  fire,  from  which  she  sustained  so  much  injury 
that  the  enemy  (as  it  was  sworn  to  have  been  afterwards  ascer- 
tained) were  under  the  necessity  of  breaking  her  up ;  and  he  observed 
that  the  present  case  was  distinguishable  from  that,  as  in  this  there 
was  a  total  destruction  of  the  property  by  the  fire,  and  consequently 
a  total  loss  of  the  frigate  to  the  enemy ;  whereas  in  the  case  of  The 
Elise,  the  vessel  was  not  totally  destroyed,  nor  did  the  enemy  sustain 
a  total  loss. 

The  court  thought  the  distinction  important,  and  pronounced  in 
favor  of  the  claim. 


•  ViLLB     DE    VaRSOVIE    AND    OTHERS.  [  *  174  ] 

May  13,  1817. 

This  coart  will  not  reject  as  inadmissible  the  eTidcnce  of  a  person  convicted  of  a  conspiracy 
to  defraud,  in  the  absence  of  any  actual  decision  to  that  effect  in  the  courts  of  common 
law. 

This  was  a  question  respecting  the  admissibility  of  an  affidavit 
made  by  Lord  Cochrane,  which  was  objected  to,  on  the  ground  of 
his  lordship's  alleged  incompetency  to  give  evidence  in  any  court  of 
justice,  by  reason  of  his  having  been  convicted  of  a  conspiracy  to 
defraud.  The  cause,  out  of  which  it  arose,  was  a  proceeding  to  in- 
qv^e  who  were  the  parties  entitled  in  distribution  to  the  bounty  or 
head-money  due  for  the  destruction  otf  certain  French  vessels  of  war 
in  Aix  Roads,  in  the  month  of  April,  1809;  .  It  commenced  by  a 
monition  issued  at  the  instance  of  the  agent  for  the  fleet  under  the 
command  of  Lord  Gambler,  against  the  agent  for  Lord  Cochrane, 
late  commander  of  his  Majesty's  frigate  Imperieuse,  calling  upon  him 
to  show  cause  why  the  head-money  should  not  be  distributed  to  the 
commanders,  officers,  and  crews  of  all  the  ships  composing  Lord 
Gambier's  fleet.     An  appearance  was  given  for  Lord  Cochrane  by 
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his  proctor ;  and  an  act  on  petition  was  entered  into,  setting  forth  the 
circumstances  upon  which  the  claims  of  the  parties  were  respectively 
founded.     Application  was  afterwards  made  to  the  coart,  on  behalf 
of  Lord  Cochrane,  for  permission  to  correct  certain  errors  which  w»e 
stated  to  have  crept  into  the  act  on  petition,  but  the  court  refaaed  to 
grant  this  indulgence,  unless  some  satisfactory  explanation  shoold  be 
offered  with  respect  to  the  manner  in  which  the  errors  bad 
[  *  175  ].  arisen.    For  this  purpose,  *  two  affidavits,  one  of  them  made 
by  a  person  who  had  been  professionally  engaged  in  the 
conduct  of  the  cause,  and  the  other  by  Lord  Cochrane  himself,  were 
offered  to  the  court.    An  objection  was  taken  by  the  King's  Advocate 
to  the  admission   of  this  latter  affidavit,   on  the  ground  of  Lord   • 
Cochrane's  incompetency  to  have  his  testimony  received.    The  kin^s 
proctor  then  exhibited  an  official  copy  of  the  record  of  the  conviction 
of  Lord  Cochrane  in  the  Court  of  King's  Bench,  for  a  conspiracy, 
together  with  an  affidavit  of  the  identity  of  the  person  so  convicted, 
as  being  the  party  in  this  suit.      The  indictment  on  which  his 
lordship  was  convicted,  charged  in  substance  that  he  had  designedly, 
unlawfully,  and  fraudulently  conspired  with  certain   other  persons 
therein  named,  to  circulate  false  intelligence  for  the  purpose  of  ooca* 
sioning  a  temporary  rise  in  the  public  funds,  and  thereby  to  defraud 
the  king's  subjects.     The  fourth  count  charged  him  with  having 
fraudulently,  &c.,  conspired  to  cause  a  letter  to  be  sent  to  Sir  Thomas 
Foley,  the  commander  of  Rs  Majesty's  ships  on  the  Downs  station, 
with  a  wicked  intention  to  impose  upon  him,  and  to  induce  him  to 
communicate  the  false  matters  contained  in  the  letter  to  the  Lords  of 
the  Admiralty,  and  through  them  to  the  public     There  were  other 
counts  charging  the  same  fraud,  but  varying  the  description  as  to  the 
modes  of  executing  it.     There  was  also  produced  the  verdict  of  the 
jury,  finding  Lord  Cochrane  guilty  upon  the  several  counts  of  the 
indictment,  with  the  exception  of  the  first  and  second,  and  the  judg- 
ment of  the  court,  sentencing  him  to  pay  a  fine  oflfiOOL  to 
[  *  176  ]  *  the  king,  to  stand  in  the  pillbry,  and  to  sufier  three  months 
imprisonment 

The  King's  Advocate  observed,  that  there  was  no  principle  in  general 
jurisprudence  more  familiar  to  the  practice  of  courts  of  justice  than  that 
of  persons  being  incapacitated  in  certain  cases  from  giving  their  testi- 
mony. Sometimes  the  ground  of  exception  was  affinity  to  the  parties 
interested ;  at  other  times  personal  interest  in  the  question  pending; 
and  at  others,  as  in  the  present  instance,  a  want  of  that  credit  iwith- 
out  which  a  court  of  justice  could  not  proceed  to  a  decision  upon 
grounds  satisfactory  to  its  own  judicial  conscience.     He  cited  a  van- 
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ety  of  authorities,  to  show  that  a  conviction  for  a  conspiracy  of  the 
nature  of  that  of  which  Lord  Cochrane  had  been  convicted  at  the  pro- 
secution of  the  king,  was  to  be  considered  as  an  absolute  ground  of 
disqualification ;  and  referred  to  decided  cases,  in  which  he  contended 
that  evidence  had  been  repelled  upon  the  ground  he  was  now  con- 
tending for,  that  the  infamy  of  the  crime  was  the  ground  of  the  dis- 
qualification, and  that  every  species  of  the  crimen  falsi^  of  which 
that  in  the  present  instance  was  one,  was  of  this  infamous  nature. 
This  doctrine,  he  observed,  had  been  particularly  laid  down  by  Mr. 
Justice  BuUer,  who  expressly  stated  such  a  consequence  to  be  at- 
tached to  the  crime  of  barratry,  and  had  described  conspiracy  as 
being  a  crime  of  blacker  die  than  that  of  barratry.  1  Hale, 
306 ;  2  Hale,  277  ;  Gilbert's  Law  of  Evidence,  139, 142  ;  Co.  Litt 
8.  1,  6 ;  Peake,  85 ;  Eden,  P.  L.  61 ;  2  Hawk.  609 ;  Kely, 
33,  37  ;  2  Buls.,  154 ;  •  Raymond,  32 ;  Salkeld,  689 ;  2  Wil-  [  •  177  ] 
son,  18 ;  Skyn.  578 ;  5  Mod.  15,  76 ;  Leach's  Cases  in  Crown 
Law,  442. 

Adams  followed  on  the  same  side. 

Lushingion,  in  reply  to  the  objection  taken,  observed,  that  if  he 
understood  the  objection  correctly,  it  went  to  the  utter  disqualifica- 
tion of  Lord  Cochrane  as  a  witness  forever  and  in  all  causes.     The 
ground  of  objection  was  one  which  so  seldom  occurred  in  these 
courts,  that  he  felt  himself  under  a  difficulty  in  arguing  the  case 
which  he  should  not  have  felt  in  cases  more  within  the  scope  of  his 
daily  experience  and  practice.     The  question  was,  whether  the  con- 
viction had  rendered  Lord  Cochrane  infamous  or  not ;  whether  it  had 
made  him  incompetent  even  to  give  an  affidavit.     If  the  objection 
should  be  held  valid,  it  would,  in  the  shape  which  the  case  had  as- 
sumed, deprive  Lord  Cochrane  of  all  evidence -whatever,  and  that 
under  very  particular  circumstances.     It  was  not  doubted  that  Lord 
Cochrane  was  an  actual  captor,  nor  that  the  principal  brunt  of  the 
action,  and  the  hazard  attendant  upon  the  capture,  had  been  borne 
by  his  lordship.     The  ordinary  course  in  such  cases  was,  for  those 
-who  set  up  an  alleged  claim  to  share,  upon  which  any  dispute  should 
arise,  to  be  put  to  establish  that  claim  by  legal  evidence ;  upon  them 
was  the  onus  probandi.     In  the  present  case  this  usual  course  had 
been  varied,  the  agent  for  the  fleet  and  the  king's  proctor  having 
adopted  a  difl'erent  course  of  proceeding.     Instead  of  the  question 
coming  on  by  allegation,  where  strictly  legal  evidence  only 
could  be  produced,  where  all  *  testimony  of  persons  inte-  [  *  178  ] 
rested  must  have  been  rejected,  it  came  on  by  act  on  petition, 
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where  the  litigant  parties  had  no  power  of  compelling  the  production 
of  any  testimony  whatever,  and  that  which  was  to  be  used  in  the 
cause  came  from  the  suitors  themselves.  In  equity  such  an  objection 
as  the  present  was  peculiarly  to  be  discountenanced,  and  still  more 
so,  when  the  subject-matter  of  the  suit  and  the  parties  litigant  were 
considered.  Those  who  now  claimed  to  be  sharers  with  Lord 
Cochrane  were  brother  officers  of  his  lordship,  and  they  sought  to 
obtain  an  advantage  to  themselves  by  excluding  the  testimony  of 
him  whose  conspicuous  gallantry,  admitted  by  themselves,  and 
known  to  all  the  world,  had  given  the  reward  itself  (which  was  the 
subject  of  the  suit)  existence.  Such  an  objection  might  have  beeo 
taken,  in  the  Court  of  King's  Bench,  or  the  Court  of  Chancery?  in 
both  of  which  Lord  Cochrane  had  suits ;  or  in  the  House  of  Com- 
mons, of  which  he  was  a  member;  but  it  had  not  been  so.  It  had 
been  reserved  to  be  taken  by  his  brother  officers  in  this  court,  and 
under  these  peculiar  circumstances.  Undoubtedly  they  had  in  law  a 
right  to  take  it,  if  they  thought  proper ;  and  for  the  exercise  of  that 
right,  they  could  only  be  accountable  to  their  own  consciences,  and 
the  tribunal  of  public  opinion.  He  then  proceeded  to  contend,  that 
objections  to  competency  were  to  be  construed  strictly  :  the  leaning 
of  courts  was  against  sustaining  or  extending  them  :  they  were 
generally  described  as  odious,  and  if  they  were  so  to  be  considered 

in  ordinary  cases,  they  were  more  especially  so  in  this.     He 
[  *  179  ]  •  then  remarked,  that  he  must  take  the  conviction  as  true, 

however  the  facts  on  which  it  was  founded  might  have  been 
doubted  ]  and  though  a  difference  of  opinion  had  existed  upon  it  in 
parliament,  and  Lord  Cochrane  had  been  deprived  of  the  benefit  of 
a  new  trial  by  a  technical  rule  of  the  Court  of  King's  Bench.  The 
question  then  was,  whether,  in  consequence  of  the  conviction  pro- 
duced, Lord  Cochrane  was  rendered  forever  incompetent  to  give  his 
testimony  in  a  court  of  justice.  The  conviction  was  for  a  Con- 
spiracy ;  but  did  every  conviction  for  a  conspiracy  render  the  person 
convicted  infamous  ?  It  was  not  alleged  that  universally  a  convic- 
tion would  have  such  an  effect,  but  only  that  a  conviction  at  the  suit 
of  the  king  would.  Sir  M.  Hale,  vol.  ii.  p.  277,  said,  "  On  attaint  of 
conspiracy  at  the  suit  of  the  crown,  the  defendant  is  to  have  a  vil- 
lainous judgment  and  amittere  liberam  legem  :  but  otherwise,  if  he 
be  only  attainted  at  the  suit  of  the  party."  The  villainous  judgment 
was  therefore  the  basis  of  the  incompetency ;  and  if  the  villainous 
judgment  were  not  in  law  a  necessary  consequence  of  the  conviction 
for  conspiracy,  the  reason,  upon  which  the  incompetency  was  founded, 
entirely  failed.  The  villainous  judgment  in  fact  only  followed  a  par- 
ticular species  of  that  crime  which  is  now  generally  terjned  con- 
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spiracy ;  for  conspiracy  in  former  times  was  not  the  offence  to  which 
that  term  is  now  generally  applied.  He  then  referred  to  the  statute 
of  Edward  I.  as  first  defining  the  offence  of  conspiracy,  and  to  Coke's 
Institutes,  p.  141,  and  Co.  Litt.  6,  where,  as  he  remarked,  Lord  Coke, 
who  had  used  the  term  conspiracy  as  inducing  conspiracy 
had  himself  explained  the  conspiracy  he  meant,  as  *  being  [  *  180  ] 
not  what  is  now  termed  a  conspiracy,  but  a  conspiracy 
maliciously  to  indict  a  person  of  felony.  When,  therefore,  he  spoke 
of  incompetency  following  from  a  conviction  for  conspiracy,  it  must 
be  taken  that  he  spoke  of  a  conspiracy  to  indict  for  capital  felony. 
Mr.  Sergeant  Hawkins,  (vol.  ii.  book  1,  c.  72,  s.  9,)  speaking  of  con- 
spiracy, had  said  that  the  villainous  judgment  should  follow  a  convic- 
tion upon  a  conspiracy  to  indict  for  capital  felony :  but  whether  in  any 
other  case  or  not,  he  said,  he  did  not  find  it  settled.  If,  then,  the  law 
remained  thus,  the  court  would  hardly  hold  that  incompetency  followed 
in  a  case  where  the  very  basis  of  the  principle  was  doubted ;  and  more 
especially  as,  since  the  time  of  Edward  L,  no  such  judgment  had 
been  given  in  any  case ;  and  also  because  it  was  manifest  that  Lord 
Coke,  to  whom  both  Hawkins  and  Hale  appealed  as  authority,  was 
speaking  of  a  particular  species  of  conspiracy.  The  point,  however, 
was  not  left  in  the  doubt  which  Hawkins  supposed ;  for  there  was 
the  authority  of  Lord  Holt,  in  the  case  of  Saville  v.  Roberts,  (12 
Modern  Reports,  p.  209,)  subsequently  confirmed  by  Lord  Raymond, 
expressly  on  the  point  that  the  villainous  judgment  did  not  attach, 
but  upon  the  conspiracy  to  indict  for  felony.  It  was  not  necessary 
to  trace  this  point  farther,  for  these  were  the  greatest  authorities  in 
the  criminal  law,  and  all  subsequent  writers  had  only  copied  from 
them.  It  therefore  followed,  that  when  it  was  said  that  a  conviction 
for  a  conspiracy  at  the  suit  of  the  king  rendered  incompetent,  because 
the  villainous  judgment  followed,  a  conviction  for  any  other 
conspiracy  at  the  suit  of  the  king  would  not  render  *  incom-  [  *  181  ] 
petent  because  the  villainous  judgment,  the  reason  for  the 
incompetency  in  the  former  case,  would  not  attach.  The  dreadful 
extent  to  which  a  contrary  doctrine  would  go  was  no  light  argument 
against  it.  If  Lord  Holt  were  not  correct,  the  villainous  judgment 
might  be  pronounced  upon  all  artificers  convicted  of  a  conspiracy  to 
raise  their  wages,  upon  persons  conspiring  to  poach,  to  break  down 
fences,  or  to  publish  a  libel :  for,  according  to  the  law  of  conspiracy, 
as  now  understood,  persons  conspiring  to  do  any  unlawful  act,  com- 
mit the  crime  of  conspiracy.  What  such  a  judgment  was,  might  be 
seen  in  Lord  Coke ;  and  the  inconvenience  of  rendering  so  numerous 
a  class  of  persons  utterly  incompetent,  was  apparent.  If  any  con- 
spiracy was  sufficient  to  render  all  convicted  of  it  infamous,  the 
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statutes  (2  &  3  Edw.  VI.,  c.  15,)  by  which  artificers  who  do  conspire 
are  only  rendered  infamous  for  the  third  offence,  receiving  a  milder 
punishment  for  the  two  first,  would  be  an  abatement  of  the  punish- 
ment, instead  of  a  vindicatory  statute.    There  was  no  legal  authority 
for  a  conviction  upon  any  other  conspiracy  (than  such  as  he  had 
described)  rendering  incompetent ;  and  it  would  therefore  be  quiie 
sufficient  to  say,  that  the  objection  was  not  supported,  for  those  who 
allege  the  objection  were  bound  to  show  the  law  upon  which  it 
rested.     There  were,  however,  very  many  legal  decisions,  as  well  as 
strong  gr6unds,  by  which  to  prove  the  negative,  namely :  that  a  con- 
viction for  any  other  conspiracy  does  not  render  incompetent.     Lofd 
Cochrane  had  been  convicted  of  a  conspiracy,  and   nothing  else- 
He  had  not  been  convicted  of  having  done  any  thing,  but 
[  *  182  ]  of  *  conspiring  to  injure  and  aggrieve,  &c     He  had  not  been 
convicted  of  th^  act  itself,  but  of  conspiring  to  do  the  act; 
and  the  conviction  for  a  conspiracy  to  do  such  an  act  was  not  shown 
to  have  ever  rendered  any  one  incompetent     If  then  Lord  Cochrane 
was  not  rendered  incompetent  by  reason  of  a  conviction  for  such  a 
conspiracy  at  the  suit  of  the  king,  the  next  question  w^s,  whether  be 
was   incompetent  in   consequence   of  the   conviction   abstractedly. 
The  judgment  being  to  undergo  the  pillory,  would  not  per  se  be 
attended  with  any  such  consequence  ;  for  it  was  now  decided,  that  a 
man  may  have  judgment  of  the  pillory,  and  actually  undergo  it, 
without  being  thereby  rendered  incompetent,  as  in  the  case  of  a  libel 
on  government.     The  law  on  these  questions  had  been  subjected  to 
great  variations.     At  one  time  it  was  held  that  a  judgment  of  pillory, 
and  actually  suffering  it,  would  render  the  person  convicted  ever  after 
incompetent.     The  law  was  then  changed,  and  it  was  held  that  the 
judgment  of  pillory  did  not  disqualify,  but  that  the  nature  of  the 
ofience  and   not  the  judgment  was  to  be  considered.     As  to  the 
nature  of  the  offence,  it  had  never  been  defined  with  any  accuracy, 
what  was  an  infamous  offence,  or  what  the  crimen  falsi    He  in- 
stanced cettain  convictions  for  forgery,  for  conspiracies  to  accuse  oF 
of  felony,  or  to  commit  other  crimes,  libels  against  government,  tres- 
passes, riots,  and  other  offences,  which  did  not  disqualify ;  and  con- 
tended, that  in  the  major  part  of  these  offences,  the  crimen  falsi  mnst 
either  exist  of  necessity,  or  in  all  probability.     The  distinctions,  there- 
fore, as  to  what  was  the  crimen  falsij  or  not,  were  exceed- 
[  *  183  ]  ingly  minute  and  delicate ;  and  courts  *  sjiould  pause  before 
they  pronounced  for  any  incompetency,  except  under  the  au- 
thority of  decided  cases.    He  then  adverted  to  the  nature  of  the  offence 
of  which  Lord  Cochrane  had  been  acquitted,  and  that  of  w^hich  he  had 
been  convicted  ;  and  contended  that  there  was  nothing-in  the  latter 
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offence  peculiarly  to  be  denominated  the  crimen  falH ;  and  farther, 
that  Lord  Cochrane's  conviction  was  not  of  having  committed  it,  but 
only  of  having  conspired  to  do  so.  He  then  alluded  to  the  nature  of 
the  punishment,  and  contended  that  all  felons  were  incapacitated 
only  during  the  existence  of  the  punishment ;  as  even  in  cases  of 
felony  the  parties  were  restored  to  credit  after  having  suffered  the 
penalty  of  their  offence ;  and  it  would  be  extraordinary  if  a  conspir- 
acy to  commit  an  offence  should  be  visited  with  a  greater  pnnish- 
ment  than  the  commission  of  the  offence  itself;  that  in  the  one  case 
incompetency  should  last  in  perpeluum,  and  in  the  other  be  limited 
to  the  duration  of  the  punishment.  Lord  Cochrane  had  suffered  his 
punishment ;  and  bad  his  offence  been  gieater  than  felony,  which 
only  disqualified  during  the  punishment  ?  He  then  adverted  to  the 
remission  of  the  punishment  of  the  pillory,  and  expressed  a  wish  to 
lay  before  the  court  an  official  copy  of  the  king's  pardon.  He  went 
on  to  examine  several  of  the  cases  referred  to,  and  concluded  by  sub- 
mitting that  neither  upon  them,  nor  upon  the  authorities  referred  to 
on  the  other  side,  could  the  objection  taken  be  supported. 

Dodson^  on  the  same  side. 

•  Judgment.  [ • 184  ] 

Sir  W.  Scott.  This  is  a  suit  arising  upon  the  capture 
and  destruction  of  the  French  vessels  of  war  in  Basque  Roads,  in 
the  year  1809.  And  the  question  to  be  determined  is,  who  are  the 
persons  to  whom  the  head-money,  granted  by  act  of  parliament,  is 
due ;  whether  to  the  actual  captors,  or  to  the  fleet  generally,  in  con- 
junction with  them.  It  commenced  with  a  monition  from  the  fleet, 
calling  upon  Lord  Cochrane,  the  actual  captor,  to  show  cause  why 
the  fleet  should  not  be  admitted  to  share  in  the  head-money,  which 
is,  in  the  decisions  of  this  court,  considered  as  more  immediately 
belonging  to  actual  captors  than  prize  is,  but  which  the  fleet  asserted 
themselves  to  be,  as  well  as  the  ships  under  the  immediate  command 
of  Lord  Cochrane.  His  answer  to  the  monition  to  show  cause  was 
by  entering  into  an  act  on  petition,  (as  it  is  technically  called,)  a  sum- 
mary mode  of  proceeding,  in  which  the  parties  state  their  respective 
cases  briefly,  and  support  their  statements  by  affidavit  —  a  form  con- 
venient enough  in  matters  of  slight  interests  and  not  of  very  delicate 
investigation,  but  certainly  not  adapted  to  a  case  like  this,  where  the 
important  facts  of  the  case  are  themselves  minute,  and  therefore  unfit 
to  be  left  to  the  laxity  of  affidavits,  and  in  which  the  examination  of 
unwilling  witnesses  cannot  be  enforced  by  the  authority  of  the  court. 
There  seems  to  have  been  no  reason  why  Lord  Cochrane  might  not 
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have  given  an  ftllegation,  stating  that  the  ships  under  bis  command 
were  the  actual  captors,  and  denying  the  right  of  the  other  ships  to 

be  considered  in  that  capacity.     The  onus  probandi  might 
[  *  185  ]  *  then  have  been  thrown  on  the  other  side,  witnesses  have 

been  compelled  to  give  their  evidence,  and  answera  upon 
oath  extorted  from  the  other  parties.  No  reason  is  assigned  why  all 
this  has  not  been  done.  It  has  been  thought  proper  to  pursue  another 
course.  An  act  on  petition  has  been  entered  into,  and  affidavits  ad- 
duced in  support  of  it,  —  amongst  others,  one  from  Lord  Cochrane 
himself,  which  has  been  objected  to  on  the  ground  of  bis  incompe- 
tency to  give  evidence  in  any  court  of  justice,  in  consequence  of  his 
having  been  convicted,  in,  the  Court  of  King's  Bench,  of  a  conspiracy 
to  defraud,  and  having  been  sentenced  to  stand  in  the  pillory. 

This  objection  must  be  considered  on  the  authorities  of  the  law  of 
England.  The  question,  it  is  true,  arises  in  a  cause,  and  likewise  in 
a  court,  which  are  both  governed  by  another  system,  but  it  arises  inci- 
dentally in  a  case  that  concerns  British  subjects  only,  on  a  mere  dis- 
pute of  property  between  them,  and,  if  determined,  in  one  manner 
deeply  affecting  the  civil  condition  and  capacity  of  one  of  them. 
Upon  all  these  considerations,  it  is  the  duty  of  the  court  to  look  only 
to  the  law  of  England  as  its  proper  guide,  although  it  does  not 
administer  that  law  generally,  and  therefore  does  not  profess  to  under- 
stand it  otherwise  than  by  the  information  it  collects  pro  re  natd,  and 
with  the  diffidence  that  naturally  belongs  to  partial  views  and  an  im- 
perfect knowledge  of  the  general  system.  Principles  respecting  the 
competency  of  witnesses  are,  however,  common  to  all  systems.  The 
civil  law,  in  which  the  nature  of  testimony  has  been  the  object  of 

peculiar  attention,  is  the  undoubted  source  of  many  rules  to 
[•186  ]  •be  found  in  most  modern  systems  of  jurisprudence,  in  our 

own  as  well  as  in  others.     It  is  one  rule  that  the  testimony 
of  those  who  are  damnati  publico  judicio  is  inadmissible.     If  a  man  is 
stigmatized  by  public  fanie  only,  and  not  by  censure  of  law,  it  afkcts 
the  credit  of  4)i9  testimony,  but  not  his  admission  to  the  formal  cha- 
racter of  a  witness.    It  is  another  rule,  that  the  publicum  judicium 
must  be  upon  an  offence  implying  such  a  dereliction  of  moral  prin- 
ciple as  carries  with  it  a  conclusion  of  a  total  disregard  to  the  obli- 
gation of  an  oath.     Crimes  of  the  graver  kind,  which  render  a  man 
unfit  even  to  be  permitted  to  live  in  the  same  country  in  which  he 
has  committed  them,  render  him  unworthy  of  belief  in  a  court  of 
justice.     In  lighter  offences,  the  incapacity  stands  on  a  footing  of  a 
more  positive  nature,  founded  certainly  in  principle,  upon  a  moral 
consideration,  but  discriminated  upon  gradations  marked  and  dis- 
tinctions taken  by  law  in  the  exercise  of  a  sound  discretion,  and 
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recognized  by  the  authorities  of  accredited  text  writers,  and  the  actual 
decisions  of  the  higher  courts  of  justice.  It  is  almost  unnecessary  to 
add  that  it  will  be  the  duty  of  this  court  to  keep  within  the  exact 
pale  of  such  authorities  —  to  go  full  as  far  as  they  have  travelled,  but 
no  farther.  The  courts  which  have  a  direct  jurisdiction  on  such  sub- 
jects may,  f&^ith  great  propriety,  and  under  irresistible  calls  of  public 
duty,  carry  them  further  upon  principles  of  just  analogy;  but  this 
court,  which  touches  such  a  question  only  incidentally,  has  a  more 
confined  province.  It  must  not  place  itself  in  the  unseemly  situation 
of  carrying  the  penal  law  of  England  (for  such  is  the  nature 

*  of  the  present  question)  one  hair's  breadth  further  than  the  [  *  187  ] 
common  law  of  England  can  be  shown  to  have  already  car- 
ried it.     It  is,  then,  a  question  of  fact  how  far  it  has  been  actually 
carried. 

In  tracing  the  history  of  this  subject,  it  clearly  appears  that  for  a 
long  time  the  incompetency  was  supposed  to  result  rather  from  the 
mode  of  punishment  than  from  the  nature  of  the  offence.  To  some 
modes  of  punishment  infamy  appears  to  have  been  technically 
attached,  and  that  infamy  carried  along  with  it  the  incompetency  of 
the  person  who  had  suffered  it.  Accordingly,  Lord  Coke  lays  down 
without  reserve,  that  if  a  person  hath  stood  in  a  tumbril,  or  been 
branded,  or  hath  lost  his  ears,  (no  matter  it  should  seem  for  what,)  he 
is  incompetent.  This  doctrine  gave  way  but  slowly,  and  certainly 
upon  a  hesitating  consideration.  In  the  case  of  Davis  v.  Carter, 
(5  Mod.  Rep.)  Holt  is  reported  to  have  said,  if  a  man  stands  in  a  pil- 
lory, he  cannot  be  a  witness  ;  but  if  he  be  convicted  for  a  libel,  and 
has  stood  the  pillory  for  it,  yet  perhaps  he  may  be  a  witness.  In  For- 
tescue  a  stronger  view  of  the  subject  is  taken,  (in  1695,)  Rex  v.  Cros- 
by, 2  Salk.  689,  in  1695.  It  appears  to  have  shifted  from  the  punish- 
ment, but  no  further  back  than  to  the  judgment ;  for  Holt  lays  it 
down  there,  1st,  that  the  disability  flows  from  the  infamous  judgment, 
and  not  from  the  nature  of  the  crime ;  for  if  a  man  be  convict  for  a 
cheat,  and  adjudged -to  stand  in  the  pillory,  he  cannotlbe  a  witness; 
otherwise,  if  not  adjudged  to  stand  in  the  pillory.  The  law  did  not 
remain  long  on  this  footing,  which  certainly  could  not  be  considered 
as  a  commodious  one,  that  the  disability  should  arise  not  from 

•  the  nature  of  the  crime,  nor  from  the  mode  of  the  punish-  [  *  188  ] 
ment,  but  from  the  judgment,  which  merely  prescribes  the 

mode  of  punishment.  Still,  however,  the  more  ancient  opinion 
appears  to  have  lingered  in  the  courts  ;  for  though  it  is  laid  down  by 
the  court,  in  the  case  of  Rex  v.  Ford,  that  it  is  not  the  nature  of  the 
punishment,  but  the  nature  of  the  crime  and  the  conviction,  that  cre- 
ates the  infamy,  (awwo  1700,)  yet  the  doctrine  does  not  appear  at  that 
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time  to  have  been  finally  and  fully  settled,  nor  was  it  so  settled  until 
after  three  arguments  at  bar  (2  Wilson,  18,)  in  the  year  1755.  It 
then  proceeds  to  speak  in  strong  and  not  very  measured  terms  of 
reprobation  against  the  doctrine  which  had  originally  possession  of 
the  courts,  that  it  is  absurd  and  ridiculous  to  say  that  it  is  the  punish- 
ment of  the  pillory,  and  not  the  nature  of  the  crime,  wHlch  renders 
persons  incapable  to  give  testimony  in  a  court  of  justice. 

It  now  appears  to  be  finally  settled  by  Mr.  Justice  BuUer,  (Leach's 
Crown  Law,  442,)  that  the  infamy  arises,  not  from  the  punishment 
nor  from  the  judgement,  but  from  the  nature  of  the  crime.  The  ques- 
tion recurs  to  what  offences  has  the  law  attached  the  disability  besides 
those  higher  offences  which  are  visited  with  the  heaviest  punishments 
that  man  can  inflict  on  man.  It  is  laid  down  very  generally,  that  all 
crimes  comprehended  under  the  crimen  falsi  subject  the  guilty  parties 
to  this  disability!^    It  is  so  laid  down  by  Gilbert  in  his  treatise  upon 

the  Law  of  Evidence ;  by  Leach,  by  Peake,  and  by  Phillips, 
[  *  189  ]  and  in  short  by  all  the  approved  text  authorities.    *  The 

first  step,  therefore,  is  to  ascertain  what  is  the  crimen  fcdsi: 
The  term  itself  is  borrowed  from  the  civil  law,  and  is  much  the  sub- 
ject of  the  Lex  Cornelia  de  falsiSy  and  numerous  commentaries  upon 
that  law.  I  have  in  vain  endeavored  to  find  a  satisfactory  definition 
of  this  term  in  those  books.  It  seems  to  have  been  particularly 
pointed  to  the  offence  of  forgery,  as  I  observe  it  is  likewise  by  Mr. 
Justice  Blackstone,  (vol.  iv.  247,)  "forgery  or  the  crimen  falsi  ;^^  as  if 
it  were  rather  the  technical  description  of  that  particular  offenoe  than 
a  general  description,  including  a  class  of  offences.  But  it  appears  to 
have  been  extended  to  other  offences,  though  I  meet  with  no  precise 
definition  that  includes  all  the  offences  comprehended  under  it,  and 
them  only.  It  was,  perhaps,  more  convenient  to  leave  such  a  matter 
to  the  known  wisdom  and  integrity  of  the  tribunals  acting  u|K>n  the 
particular  occasion  as  it  occurred,  than  to  shut  it  up  within  the  limits 
of  any  exact  definition  of  the  ^orA  falsi;  for,  I  presume,  it  wonld  be 
as  inconvenient  to  say,  that  every  judgment  upon  a  falsehood,  how- 
ever slight  and  unimportant  in  its  injurious  effects,  would  subject  the 
convicted  party  to  this  disability,  as  it  would  be  to  say,  that  there  are 
no  crimes  coming  under  the  description  of/a&t,  that  ought  to  subject 
to  such  an  incapacity.  My  limited  acquaintance  with  the  authorities 
of  the  common  law,  has  equally  failed  in  furnishing  me  either  with  a 
definition  of  the  crime,  or  a  plenary  enumeration  of  the  species  that 

are  comprehended  under  it. 
[  •  190  ]      *  Mr.  Justice  Blackstone  lays  it  dotv^n  thus,  a  conviction 

of  any  offence  comprehended  under  the  denomination  of  cri- 
men falsi;  but  this  leaves  it  still  at  large  what  ofiences  are  so  com- 
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prehended ;  and  the  general  terna,  as  I  have  observed,  leads  to  no  dis- 
tinct inclusive  and  exclusive  specification.  Lord  Chief  Baron  Gilbert 
lays  it  down  repeatedly  thus,  (141, 143,)  every  crimen  falsi^  such  as 
forgery,  perjury  and  the  like,  but  without  laying  down  as  a  guide  to 
my  judgment  what  degree  of  likeness  is  required,  and  where  it 
ought  to  end,  and  becomes  extinct.  Mr.  Peake  (35)  states  it  thus, 
every  species  of  the  crimen  falsi,  such  as  perjury,  conspiracy,  &c. 
Mr.  Phillips,  (p.  15,)  no  incompetency  from  the  punishment,  unless 
pro  crimine  falsij  such  as  perjury,  &c.  Here  is  a  large  hiatus  under 
these  et  ceteras  and  the  likes,  and  I  should  find  great  difficulty  in  fill- 
ing it,  except  under  the  guidance  of  determined  cases. 

Some  text  authorities  certainly  mention  conspiracy  among  the 
grounds  of  incapacity ;  but  surely,  not  every  conspiracy  in  the  unli- 
mited sense  of  the  word ;  though  Lord  Coke,  in  the  passage  referred 
to,  uses  it  without  any  adjunct  of  limitation.  The  word  conspiracy 
standing  here,  has  been  argued,  with  a  considerable  show  of  authority, 
to  have  a  technical  meaning,  now  obsolete,  and  that  meaning  defined 
by  the  statute  enacted  for  that  purpose,  (Ed.  I.,)  and  it  does  at  that 
time  appear  to  have  had  that  particular  meaning ;  a  meaning  arising 
out  of  the  manners  of  the  times,  when  men  of  wealth  collected  num- 
bers together,  for  the  purpose  of  oppressing  others.  In  that 
sense,  it  *  travels  well  in  a  course  of  legal  guilt  along  with  [  *  191  ] 
barratry  (which  stands  in  the  catalogue  with  it) ;  the  one 
being  an  oppression  by  force  of  arms,  the  other  under  a  color  of  law. 
In  another  passage,  Lord  Coke  qualifies  the  conspiracy,  by  annexing 
to  it,  that  it  must  be  a  conspiracy  at  the  suit  of  the  crown.  It  requires 
more  information  than  I  possess  to  be  able  to  distinguish  what  is  a 
conspiracy  at  the  suit  of  the  crown,  and  what  is  not.  Supposing 
that  a  conspiracy  at  the  suit  of  the  crown  means  in  Jhe  ordinary  sense 
a  criminal  conviction,  the  incapacity  seems  to  have  been  intimately 
connected  with  the  villainous  judgment  to  which  it  then  led;  but 
which  is  admitted  by  Mr.  Justice  Blackstone  (vol.  iv.  137,)  to  have 
become  obselete  by  long  disuse.  In  some  of  the  latest  cases,  where 
it  is  alluded  to,  it  is  expressly  laid  down,  (Saville  v.  Roberts,  12  Mod* 
209,  anno  1706,)  that  no  villainous  judgment  could  be  given,  but 
where  the  conspiracy  was  to  take  away  a  mah's  life.  But  whether 
that  was  so  or  not,  it  is  not  now  material  to  inquire ;  because,  by  the 
later  authorities,  it  seems  to  be  admitted,  that  it  is  only  for  conspiracy 
under  the  denomination  of  crimen  falsi,  which  brings  the  question 
back  to  the  proper  interpretation  of  that  genus  of  crime. 

Such  seems  to  be  the  state  of  text  authorities.  Actual  decisions 
are  numerous,  respecting  crimes  immediately  affecting  the  purity 
of  all  public  justice.     Perjury,  subornation,  suppression  by  bribery, 

10  • 
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forgery  of  instruments,  conspiracy  to  charge  a  person  falsely  with  the 
crime  of  perjury ;  all  these  are  intimately  connected  with  the  adminis- 

tratiion  of  public  justice.     So  far  the  law  has  gone  afl&rma- 
[  *  192  ]  tively ;  *  and  it  is  not  for  me  to  say  where  it  should  stop 

negatively.  The  courts  which  possess  a  direct  jurisdiction, 
may  with  perfect  propriety  go  farther  upon  principles  of  analogy  or 
assimilation  to  cases  already  decided.  But  the  province  of  this  court 
upon  such  a  subject  appears  to  be  more  limited.  It  must  not  tread 
paths  which  have  not  hitherto  been  trodden  by  those  whose  foot- 
steps it  is  bound  to  follow.  If  it  is  to  apply  the  severe  penalty  of  the 
law,  it  must  be  upon  a  direct  authority,  not  upon  analogy  or  assimi- 
lation. The  crimen  falsi  has  nowhere  been  accurately  defined ;  nor 
the  species  of  it  authoritively  enumerated.  There  are  chasms  in  the 
law  that  must  be  filled  up  by  those  to  whom  the  law  has  more  imme- 
diately confided  a  discretionary  judgment  upon  such  points.  If  I 
find  an  actual  case  in  which  a  conspiracy  to  cheat  has  been  held  to 
carry  with  it  this  consequence,  it  is  my  duty  to  apply  it  to  one  that 
falls  directly  under  the  same  class,  though  not  resembling  it  in  all  cir- 
cumstances. But  if  I  find  no  such  actual ^case,  (and  certainly  I  have 
not  been  able  to  do  so,)  then  looking  to  what  has  been  the  iacliaation 
of  the  courts  in  later  times,  rather  to  narrow  the  ancient  incapacity  of 
witnesses  than  to  open  the  door  still  wider ;  looking  to  the  variation 
which  the  law  seems  to  have  undergone  in  the  consideration  of  very 
eminent  judges,  at  the  cautious  hesitation  of  opinion  with  which  this 
subject  has  been  treated  by  the  highest  authorities,  I  do  not  find  myself 
entitled  to  say  that  the  affidavit  of  this  person  ought  to  be  rejected  in 

this  court,  as  being  clearly  inadmissible  in  all  courts  what- 
[  *  193  ]  soever.     It  has  been  asserted  in  argument,  *  that  affidavits 

made  by  him  have  actually  been  admitted  in  the  Court  of 
Chancery,  and  in  the 'Court  of  King's  Bench  and  elsewhere ;  and  these 
iikot  exculpatory  or  defensive  affidavits,  but  affidavits  applying  to 
mere  civil  rights  of  another  nature.     Whether  the  validity  of  these 
affidavits  was  objected  to  by  the  counsel,  or  considered  by  the  court,  I 
ihave  not  been  informed,  and  therefore  cannot  consider  them  as  author- 
ities upon  the  subject,  though  perhaps  it  might  be  too  much  for  me 
to  say,  that  the  admission,  even  without  opposition,  is  a  fact  of  no 
moment  whatever.     It  is  possible,  and  perhaps  to  be  wished,  that 
upon  an  appeal  on  the  general  merits  of  the  present  suit,  the  opinion 
of  the  proper  judges  may  be  invoked  for  the  determination  of  this 
incidental  question.     All  that  I  do  has  no  efi^ect,  but  that  of  admitting 
this  particular  affidavit  in  this  court,  leaving  the  question  of  the  general 
.  competency  of  Lord  Cochrane  to  be  definitively  settled  by  the  more 
.  appropriate  judges 
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*  Pelican,  Moodie.  [  •  194  ] 

July  9, 1817. 

Gk>od8  imported,  in  a  British  ship  not  manned  and  nayigated  according  to  law,  are  not  liable 
to  forfeitare,  if  the  imperfect  manning  of  the  ship  was  a  matter  of  uncontrollable  necessity. 

This  ship,  being  under  British  colors,  and  having  on  board  12  se- 
roons  of  indigo,  10  tons  of  logwood,  50,181^  dollars,  and  1,086  ounces 
insurgent  dollars ;  and  also  a  number  of  Spanish  passengers,  which 
came  on  board  at  Campeachy,  was  met  with  at  sea  by  his  Majesty's 
ship  North  Star,  Thomas  Coe,  Esq.,  commander,  on  the  7th  March, 
1814,  off  Negril,  on  the  island  of  Jamaica,  in  the  prosecution  of  her 
voyage  from  Campeachy  to  Port  Royal,  and  was  seized  and  brought 
to  Port  Roy^l,  where  she  arrived  on  the  8th  of  the  same  month. 

In  the  month  of  March,  1814,  a  libel  was  filed  against  the  schooner  and 
cargo,  stating  the  fact  of  the  seizure  off  Negril  and  reciting  the  follow- 
ing acts  of  parliament,  namely,  12  Car.  XL,  7  &  8  Will.  XXL,  15  Geo.  XL, 
26  Geo.  XIX.,  27  Geo.  III.,  34  Geo.  Ill,  43  Geo.  III. ;  and  further  stating, 
that  on  the  9th  of  February,  1814, 190  bales  of  dry  goods,  and  four  bar- 
rels of  other  goods  were  exported  from  Port  Royal  aforesaid  on  board  the 
schooner,  she  not  being  of  the  built  of  England,  Ireland,  or  of  any  of 
the  colonies  belonging  to  his  Majesty,  and  wholly  owned  by  the  peo- 
ple thereof  or  any  of  them ;  and  navigated  with  the  master  and  three 
fourths  of  the  mariners  of  the  said  places  only ;  and  not  being 
*  taken  as  a  prize  and  condemnation  thereof  made,  and  not  [  *  195  ] 
having  such  proof  of  her  built  and  property,  nor  documented 
as  is  enacted  in  and  by  the  said  several  hereinbefore  mentioned  acts 
of  parliament,  w^hereby  the  said  vessel  hath  became  forfeited. 

The  libel  further  alleged,  that  the  said  vessel,  being  registered  as  a 
British  vessel,  and  reqiiired  to  be  manned  and  navigated  by  a  master 
and  three  fourths  at  least  of  the  mariners  British  subjects,  was  not,  when 
so  seized  a^  aforesaid,  manned  and  navigated  by  a  master  and  three 
fourths  of  the  mariners  British  subjects,  contrary  to  the  form  and  effect, 
true  intent  and  meaning  of  the  statutes  in  such  case  made  and  provided ; 
whereby  the  said  vessel,  and  all  the  goods,  wares,  merchandise,  and 
specie  became  forfeited ;  one  moiety  to  our  sovereign  lord  the  king, 
and  the  other  to  the  use  of  the  seizors ;  for  that  she  was  navigated 
by  foreign  seamen  and  mariners,  not  being  natives  of  Great  Britain 
or  Ireland,  nor  of  any  of  the  colonies  or  plantations  thereto  belonging, 
nor  his  Majesty's  naturalized  subjects,  the  number  of  such^  foreign 
seamen  exceeding  three  fourths  of  the  mariners  employed  to  navigate 
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of  counter-pleas  and  cross-examination  of  the  same  witnesses.  It 
appears  very  imperfectly,  and  only  by  inference,  from  the  interrogato- 
ries, what  were  the  real  questions  depending  between  the  parties,  or 
raised  by  the  advocates.  There  seems  to  be  no  question  as  to  the  ship 
being  British  built  and  British  owned.  Her  register  was  produced, 
her  owners  were  living  in  the  place,  they  had  been  her  owners  for 
a  long  time,  and  she  had  sailed  from  that  place,  as  she  had  done 
before,  to  Campeachy,  with  a  crew  taken  at  Kingston.  She  was  now 
coming  to  Kingston  with  an  avowed  intention  to  trade,  these  Spa- 
niards bringing  money  and  indigo  for  that  purpose.  A  question  has 
been  raised  here  whether  foreign  coin  or  bullion  might  not  have  been 
imported  in  any  ship  and  by  any  person.  Whether  the  question  was 
raised  there  or  not,  non  constat  It  could  not,  I  think,  have  been 
raised  with  much  effect,  as  the  later  statutes  seem  to  have  obliterated 
the  indulgence,  shown  in  the  earlier  ones,  to  that  article  of  commerce. 
Nor  does  it  appear  that  it  was  there  objected  that  the  vessel  was 
seized  before  the  actual  importation  had  taken  place.  The  intention 
of  importing  was  avowed,  and  she  was  taken  on  the  voyage  to  and  in 
the  neighborhood  of  the  island  of  Jamaica,  although  the  exact  place 

of  her  capture  does  not  appear  from  the  evidence. 
[  *  200  ]     •  As  far  as  can  be  collected  from  the  draft  of  the  interroga- 
tories put  on  both  sides,  the  point  in  issue  seems  to  have 
been  whether  the  manning  of  the  vessel  was  conformable   to  the 
requisites  of  the  statutes  then  in  force. 

Upon  that  question  of  fact  no  sufffisient  doubt  can  be  raised  in 
favor  of  the  ship  or  the  cargo,  for  it  is  indisputably  clear  that  she  was 
not  so  manned;  saving  the  master,  Moodie,  all  on  board  were 
foreigners  by  birth.  Some  of  them  had  served  on  board  British  ships, 
and  one  or  two  of  them  are  said  to  have  been  furnished  with  proper 
certificates  to  this  effect ;  but  allowing  all  that  the  witnesses  say  to 
be  true,  the  qualifications  of  the  crew  fall  far  short  of  the  demands  of 
the  statute.  There  is  no  satisfactory  proof  of  a  competent  number 
(one  third)  being  qualified,  either  by  service,  or  naturalization,  or  den- 
ization, and  no  certificates  are  produced.  Whether  it  was  from  a 
consciousness  of  this  insufiiciency,  or  what  other  cause  it  was  that 
produced  the  non-claim  for  the  ship,  I  am  not  informed.  She  dies 
and  makes  no  sign.  But  the  interrogatories  addressed  to  the  wit- 
nesses on  behalf  of  the  owners  of  the  cargo,  seem  to  put  in  issue,  in 
the  direct  way  I  have  described,  a  fact  which  might  perhaps  have 
protected  the  ship,  and  certainly  belonged  to  it  more  immediately 
than  to  the  cargo,  namely,  that  the  imperfect  manning  was  a  matter 
of  uncontrollable  necessity ;  (the  reason  for  the  deficiency  being,  as 
far  as  it  can  be  collected  from  the  interrogatories,  that  British  seamen, 
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in  the  due  proportion,  could  not  possibly  be  obtained  at  Kingston,  the 
port  from  which  she  had  sailed.)  That  consequently  British 
ships  would  have  been  excluded  *  from  the  full  benefit  of  the  [  *  201  ] 
Free  Port  Act,  if  that  necessity  was  not  submitted  to.  That 
cases  of  necessity  are  out  of  the  reach  of  penal  laws  of  this  class. 
That  the  law  has  provided  for  that  necessity  only  where  it  arises  in  a 
foreign  port,  but  leaves  it  to  provide  for  itself  in  the  domestic  port. 
That  the  provision  for  the  employment  of  slaves  was  inapplicable,  as 
black  seamen,  the  property  of  British  planters,  could  not  be  had,  and 
therefore  the  ship  was  manned  as  regularly  as  circumstances  of  neces- 
sity would  permit.  As  far  as  I  can  infer,  this  is  the  only  ground  of  de- 
fence set  up ;  the  case  seems  to  abandon  every  other.  As  far  as  the 
claimants  pursue  their  case  in  the  evidence,  they  seem  to  urge  this,  and 
this  only,  and  to  consider  all  other  matters  of  law  or  of  fact  to  be 
insupportable.  The  evidence  as  to  necessity  is,  I  think,  very  strong. 
Moodie,  the  master,  says  that  "  the  crew  of  The  Pelican  consisted,  at 
the  time  or  her  sailing  from  Kingston,  of  seventeen  mariners,  includ- 
ing himself  as  the  master,  and  which  were  on  board  at  the  time  of 
the  seizure  and  detention ;  that  he  (Moodie)  is  a  British  subject,  the 
remainder  Spaniards,  Italians,  and  one  Grecian  ;  that  one  only  of  the 
crew,  to  his  knowledge,  had  previously  sailed  in  the  schooner,  whose 
name  is  Antonio  Garcia,  a  Spaniard,  and  has  belonged  to  her  about 
seven  years,  now  boatswain  and  gunner,  four  others  of  the  crew, 
Spaniards  and  Italians,  named  Joseph  Peters,  Joseph  Alverio,  George 
Mitchell,  and  Joseph  Lavera,  have  served  several  voyages  in  Europe 
on  board  different  Bristol  merchant  vessels,  as  they  have  always 
informed  him,  the  *  examinant."  In  answer  to  another  in-  [  *  202  ] 
terrogatory,  he  says,  he  "  knows  of  his  own  knowledge  and 
experience,  that  it  is  almost  impossible  to  man  any  vessel  whatever, 
and  more  particularly  vessels  of  the  description  of  The  Pelican,  with 
British  seamen,  as  such  seamen  are  invariably  pressed  from  on  board 
by  ships  of  war,  and  the  men  are  in  consequence  unwilling  to  enter 
and  sail  on  board  such  vessels  as  the  said  schooner  Pelican,  and 
verily  believes  that  no  other  description  of  seamen  could  have  been 
procured  at  any  rate  to  man  the  said  vessel  on  her  sailing  on  her 
last  voyage."  Another  of  the  witnesses,  Regato,  says,  that  "the 
crew  consisted  of  nineteen  mariners,  including  oflGicers  and  cabin-boy, 
at  the  time  of  the  detention  of  the  said  schooner ;  they  were,  to  the 
examinant's  best  knowledge  and  belief, ^subjects  of  Spain;  that 
several  of  them  had  navigated  some  years  in  British  vessels ;  he  saw 
the  passport  or  certificate  of  one  who  had  served  many  years  on 
board  a  vessel  of  war,  he  cannot  set  forth  the  names  of  each  of  them, 
but  saith  that  the  major  part  had  navigated  in  British  merchant 
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ships."  And  he  afterwards  says  that  "  at  the  time  The  PelicaD  sailed 
last,  it  was  impossible  to  procure  any  English  sailors,  and  that  The 
Pelican  was  compelled  to  sail  with  those  she  coald  then  procnre." 
Rose,  the  next  witness  says,  "  there  were  nineteen  mariners  on  board, 
inclusive  of  the  officers,  cook,  and  cabin-boy,  at  the  time  The  Pelican 
was  so  seized  and  detained ;  believes  they  were  all  subjects  of  Spain; 

that  most  of  them  had  navigated  in  British  vessels,  as  ei- 
[  *  203  ]  aminant  has  been  informed  *by  themselves ;  two  of  them  he 

knew  to  have  navigated  in  British  men-of-war,  but  cannot 
set  forth  the  names  or  the  time  they  had  served;  that  it  is  very  diffi- 
cult to  procure  or  to  keep  British  mariners  on  board  vessels  of  the 
same  description  as  The  Pelican,  because  they  are  always  pressed  by 
the  men-of-war  officers  before  the  sailing  firom  Port  Royal,  and  that 
at  the  time  The  Pelican  sailed,  none  but  those  who  were  on  board 
at  the  time  of  the  detention  could  be  procured."  Garcia,  the  mate, 
says,  "  that  the  schooner  has  ever  since  he  has  known  her  (about  nine 
years)  been  employed  in  the  trade  between  the  city  of  Kingston  and 
the  Havanna,  Vera  Cruz,  and  Campeachy;  she  made  one  voyage  to 
the  coast  of  Campeachy  about  six  years  ago,  and  the  two  last  voyages 
were  also  made  there,  where,  and  to  other  ports  where  she  has  been, 
she  always  carried  dry  goods  from  Kingston,  and  returned  therefrom 
with  passengers  and  specie  belonging  to  Spanish  subjects,  for  the 
purpose  of  purchasing  dry  goods  and  other  merchandise  on  their  ac- 
count and  risk."  He  further  says,  that  "  the  several  claimants  have 
respectively  shipped  divers  quantities  of  specie  and  indigo  on  the 
coast  of  Campeachy  in  the  month  of  February  last  past,  for  the  par- 
pose  of  coming  to  Kingston,  as  had  been  customary  during  the 
period  aforesaid.  Since  examinant  has  known  the  schooner  and  pur- 
chased goods,  he  saith  that  the  said  schooner  has  always  been  given 
out  and  considered  by  every  person  who  was  in  the  habit  of  trading 

in  her  to  be  a  British  vessel,  and  in  every  respect  qualified 
[•204]  to  *  trade  in  the  voyages  in  which  she  was  then  engaged; 

and  the  examinant  verily  believes  that  the  claimants  deemed 
her  to  be  so  qualified  at  the  time  they  shipped  their  property  on  board 
of  her,  and  did  really  so  ship  the  same  under  that  confidence  and  be- 
lief." He  says,  "  that  the  crew  of  the  schooner  at  the  time  she  was 
so  seized  and  detained,  consisted  of  nineteen  men,  including  the  mas- 
ter, second  captain,  examinant,  cook,  and  cabin-boy ;  that  he  believes 
they  were  all  subjects  of  Spain ;  that  the  major  part  have,  to  the 
knowledge  of  the  examinant,  navigated  in  British  vessels  for  many 
years,  both  in  the  aforesaid  trade  and  that  to  Great  Britain,  having 
seen  the  certificates  of  several  of  them  obtained  in  England,  espe- 
cially two  who  had  served  many  years  on  board  British  vessels  of 
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war."     He  further  deposes,  that  "  it  is  extremely  diflScult  to  man  ves- 
sels of  the  like  description  as  The  Pelican  with  British  seamen ;  first, 
because  they  can  never  be  kept  under  a  reasonable  subordination ; 
secondly,  because  no  master  of  such  vessels  is  sure  of  leaving  Port 
Royal  without  being  visited  by  the  navy  officers,  who  never  come  on 
board  without  pressing  all  the  English  hands  they  find,  whereby  the 
owners  experience  great  delay  and  expenses,  and  besides  that,  the 
British  sailors  are  themselves  unwilling  and  loth  to  sail  on  board 
such  vessels  as  The  PeUcan ;  and  he  verily  believes,  that  at  the  time 
of  the  sailing  of  The  Pelican,  it  was  almost  impossible  to  man  her 
with  other  mariners  than  those  who  were  on  board  of  her."    The  last 
witness,  Fernandez,  the  carpenter,  says,  that  "  the  schooner 
has  •  always  been  considered  and  given  out  to  be  an  Eng-  [  *  205  ] 
lish  vessel,  and  in  every  respect  qualified  to  trade  in  the 
voyage  in  which  she  was  engaged  at  the  time  she  was  seized  and 
detained,  and  that  the  claimants  at  the  time  they  were  shipping  their 
property,  did  really  deem  her  so  qualified  ;  and  it  was  under  that  con- 
fidence and  belief  that  they  put  their  specie  and  goods  on  board  her." 
He  further  says,  that  "there  were  thirteen  mariners,  exclusive  of 
the  master,  second  captain,  mate,  cook,  and  cabin-boy  on  board  the 
schooner  at  the  time  she  was  detained  as  aforesaid ;  that  they  were  all 
subjects  of  Spain,  but  had  been  navigating  under  British  colors  for 
many  years ;  several  of  them  had  navigated  in  British  merchant 
vessels  from  iCingston  to  different  ports  in  England,  and  had  their 
passports  and  certificates  to  that  effect ;  two  of  them  had  sailed  in 
British  men-of-war ;  he  cannot  set  forth  the  time,  but  that  the  major 
part  of  the  crew  then  on  board,  to  the  knowledge  of  the  examinant, 
had  been  navigating  many  years  in  British  vessels,  and  under  British 
colors;"  and  lastly,  he  says  that,  "it  is  almost  impossible  to  form  a 
crew,  or  even  one  third  part  of  a  crew  of  British  sailors,  because  they 
are  always  pressed  by  the  navy  ofiicers,  who  visit  the  vessels  on  their 
sailing  from  Port  Royal,"  and  that  vessels  of  the  same  description  as 
The  Pelican  are  compelled  to  take  what  sailors  they  can  procure ; 
that,  at  the  time  of  procuring  the  crew  that  was  on  board  at  the  time 
of  the  detention,  it  was  impossible  to  procure  any  other 
than  those  then  engaged."     Here  is  *  certainly  a  very  strong  [  •  206  ] 
body  of  evidence  to  show  the  impossibility  of  procuring  a 
proper  crew ;  and  it  is  the  stronger,  because  the  fact,  if  it  did  not 
exist  at  all,  must  have  been  known  to  the  court  to  be  perfectly  un- 
founded.    The  court  was  sitting  in  the  very  place :  the  custom-house 
could  have  disproved  it,  if  it  were  capable  of  being  disproved ;  but 
their  acts  certainly  tend  to  confirm  the  truth  of  the  representation ; 
for  they  had  cleared  this  ship  on  her  outward  voyage  with  this  very 
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crew,  as  a  qualified  ship.  She  appears  to  have  made  other  such 
voyages  in  like  manner  as  a  qualified  ship.  The  fact  therefore  is 
fully  established  upon  this  evidence,  unencountered  by  any  opposing 
evidence,  and  apparently  addressed  to  the  personal  knowledge  of  the 
court  and  the  custom-house  ;  that  the  ship  was  manned  as  oorrectlj 
as  circumstances  of  necessity  would  admit.  Now  if  this  be  so£S^ 
cient  for  the  protection,  the  question  occurs,  why  it  was  not  good  in 
the  same  degree  for  the  protection  of  the  vessel  with  which  it  was 
more  immediately  connected.  Whether  the  court  determined  on  this 
particular  ground,  the  sentence  does  not  inform  me ;  nor  upon  what 
other  ground.  It  has  said  that  the  sentence  maybe  supported  on  the 
authority  of  the  case  of  The  Enterprise.  That  was  a  case  in  which 
no  such  necessity  was  pleaded;  but  in  which  the  ship  was  con- 
demned, and  the  goods  imported  by  foreign  owners  were  liberated 
There  was  in  that  case,  fair  proof  that  the  ship  was  sufiicientlj 
manned,  but  the  register  had  been  irregularly  obtained ;  and  it  was 
argued  that  the  Spanish  shippers  were  not  implicated  in  that 
[  •  207  ]  fraud,  nor  at  all  cognizant  of  it.  I  think  I  *  am  bound  to 
pay  all  due  respect  to  the  authority  of  that  case,  —  a  case 
in  a  court,  which  by  its  constitution  is  a  high  court,  and  which  was 
still  higher  in  the  character  of  those  who  composed  it.  But  it  was 
an  undefended  case,  and  therefore  the  attention  was  less  anxiously 
called  to  the  language  of  the  statute.  I  have  had  occasion  to  observe 
the  rigorous  obligation  imposed  upon  the  foreign  shipper  by  the 
whole  system  of  these  laws ;  the  provisions  and  penalties  of  which 
are  more  directly  and  principally  fulminated  against  the  goods ;  the 
vessel  comes  in  only  secondarily,  and,  as  it  were,  under  an  ac  etiam. 
The  foreign  shipper  is  to  see  that  he  puts  his  goods  on  board  a  proper 
vehicle.  He  is  therefore  to  know  the  provisions  of  our  fiscal  law, 
with  all  the  variations  under  which  it  is  so  apt  to  fluctuate.  He  has 
to  interpret  their  provisions  accurately ;  and  to  apply  them  to  cases 
of  fact,  which  he  has  very  insufficient  means  of  ascertaining;  {at  how 
is  he  to  ascertain  the  qualifications  of  a  crew  with  any  degree  of  cer- 
tainty or  convenience  ?  Yet  the  shipper  is  the  party  who  stands 
forward  to  the  severity  of  the  law.  It  is  impossible  not  to  feel  this, 
and  not  likewise  to  feel  a  painful  anxiety  to  moderate,  as  far  as  the 
equitable  powers  with  which  the  court  is  intrusted  will  permit,  be- 
tween the  verbal  rigor  of  the  statute  and  the  extreme  and  various 
dangers  of  fraud,  to  which  the  interests  of  British  navigation  might 
be  exposed  by  indulgent  interpretations.  In  the  case  of  The  Beaver 
it  was  not  without  great  reluctance  that  the  court  came  to 
[  •208  ]  its  final  judgment.  *  There  the  shippers  were  British  mer- 
chants, and  therefore  bound  to  a  stricter  conformity;  yet  the 
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hardship  of  the  case  did  not  escape  my  own  private  judgment  at  the 
time,  nor  my  recollection  at  the  present  moment. 

From  the  very  imperfect  information  I  have  been  able  to  collect 
relative  to  the  case  of  The  Enterprise,  I  am  not  authorized  to  say 
that  the  court  laid  it  down  as  an  universal  position,  that  whenever 
the  foreign  shipper  is  not  a  direct  party  to  the  irregularity  of  the  pre- 
tended British  ship,  he  is  not  at  all  answerable  for  his  goods  so 
imported;  and  that  he  incurs  no  hazard  whatever.  I  find  great 
difficulty  in  admitting  that  principle,  when  I  look  to  the  terms  of  the 
statute,  and  great  danger,  when  I  look  to  the  varieties  of  fraud  that 
may  shelter  themselves  under  it,  to  the  extreme  hazard  of  our 
colonial  and  navigation  system.  If  the  fact  be  that  this  case  has 
been  so  decided,  upon  the  authority  of  such  a  principle  being  esta- 
blished by  the  case  of  The  Enterprise,  it  is  fit  that  the  extent  of  that 
case  should  be  accurately  understood.  The  Courts  of  Vice- Admiralty 
will  doubtless  act  upon  it  generally  upon  a  clear  understanding,  that 
such  was  the  law  as  laid  down  by  the  superior  tribunal.  It  would 
therefore  be  extremely  satisfactory  to  my  mind,  if  this  point  were 
fully  and  finally  determined  by  the  highest  authority.  I  shall,  how- 
ever, decide  on  a  different  ground  —  on  the  ground  of  necessity, 
which  I  think  has  been  established  in  the  court  below.  The  ano- 
maly Will  still  remain,  that  the  ship,  to  which  the  excuse 
wotdd  have  applied  in  a  manner  more  strongly  *  and  directly  [  *  209  ] 
than  to  the  cargo,  has  been  condemned,  but,  thinking  as  I 
do,  that  the  necessity  has  been  fully  proved,  and  that  it  must  have 
been  known  to  the  court,  whether  it  existed  or  not,  I  shall  not  disturb 
the  sentence  of  restitution.  I  shall  however  allow  the  seizors  their 
expenses. 


♦  Lb  Louis,  Forest.  [  •  210  ] 

December.  15, 1817. 

The  sentence  of  a  Vice- Admiralty  Court,  condemning  a  French  ship  for  being  employed  in 
the  tlaye  trade,  and  forcibly  resisting  the  search  of  the  king's  croisers,  reversed.^ 

No  British  act  of  parliament,  or  commission  founded  on  it,  ii  inconsistent  with  the  law  of 
nations,  can  affect  the  rights  or  interests  of  foreigners. 

A  seizor  cannot  take  adrantage  of  discoyeries  produced  by  his  own  unlawful  act  of  seising. 


1  [The  San  Joan  Nepomuceno,  1  Hagg.  Ad.  B.  265 ;  The  Antelope,  9  Wheat  66. 
Bat  see  La  Jenne  Eugenie,  2  Mason,  409 ;  The  Fortona,  1  Dod.  81.] 
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The  right  of  yisitation  and  search  on  the  high  seas  does  not  exist  in  time  of  peace. 

With  professed  pirates  there  is  no  state  of  peace. 

Trading  in  slaves  is  not  piracy. 

Trading  in  slaves  is  not  a  crime  by  the  universal  law  of  nations. 

This  was  the  case  of  a  French  vessel  which  sailed  from  Martinique 
on  the  30th  of  January,  1816,  destined  on  a  voyage  to  the  coast  of 
Africa  and  back,  and  was  captured  ten  or  twelve  leagues  to  the 
southward  of  Cape  Mesurada,  by  the  Queen  Charlotte  cutter,  on  the 
11th  of  March  in  the  same  year,  and  carried  to  Sierra  Leone.  She 
was  proceeded  against  in  the  Vice- Admiralty  Court  of  that  colony, 
and  the  information  pleaded,  —  Ist,  That  the  seizors  were  duly  and 
legally  commissioned  to  make  captures  and  seizures.  2d,  That  the 
seizure  was  within  the  jurisdiction  of  the  court  3d,  That  the  vessel 
belonged  to  French'  subjects  or  others,  and  was  fitted  out,  manned, 
and  navigated  for  the  purpose  of  carrying  on  the  African  slave  trade, 
after  that  trade  had  been  abolished  by  the  internal  laws  of  France, 
and  by  the  treaty  between  Great  Britain  and  France.  4th,  That  the 
vessel  had  bargained  for  twelve  slaves  at  Mesurada,  and  was  pre- 
vented by  the  capture  alone  from  taking  them  on  board,  otb,  That 
the  brig  being  engaged  in  the  slave  trade,  contrary  to  the  laws  of 
France,  and  the  law  of  nations,  was  liable  to  condemnation,  and 
could  derive  no  protection  from  the  French  or  any  other  flag.  6th, 
That  the  crew  of  the  brig  resisted  The  Queen  Charlotte,  and  pirati- 
cally killed  eight  of  her  crew,  and  wounded  twelve  others.  7th,  That 
the  vessel  being  engaged  in  this  illegal  traffic  resisted  the 
[  *  211  ]  king's  duly  commissioned  cruisers,  and  did  not  *  allow  of 
search  until  overpowered  by  numbers.  And  8th,  That  by 
reason  of  the  circumstances  stated,  the  vessel  was  out  of  the  protec- 
tion of  any  law,  and  liable  to  condemnation.  The  ship  was  con- 
demned to  his  Majesty  in  the  Vice- Admiralty  Court  at  Sierra  Leone, 
and  from  this  decision  an  appeal  was  made  to  this  court 

For  the  respondent,  the  King^s  Advocate  and  Adams  contended  — 
That  the  stipulation  in  the  additional  article  of  the  treaty  between 
Great  Britain  and  France,^  of  the  20th  of  November,  1815,  carried 
with  it  a  legal  presumption  that  the  slave  trade  had  been  abolished 
by  the  laws  of  France  prior  to  that  period ;  and  that  the  official  de- 
claration of  M.  de  Talleyrand,^  dated  on  the  30th  of  July  in  the  same 
year,  carried  back  the  presumption  still  farther.     They  admitted  that 
an  intention  only  on  the  part  of  the  French  government,  to  abolish 
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the  traffic  would  not  be  sufficient,  and  that  there  must  be  some  legal 
act  for  that  purpose ;  but  they  argued  that  the  treaty  itself  was  evi- 
dence that  such  an  act  had  really  taken  place.  That  if  not  a  proof 
conclusive  in  law,  it  was  at  least  sufficient  to  throw  the  onus  probandi 
most  strongly  on  the  adverse  party,  and  imposed  upon  them  the 
necessity  of  showing  that,  by  the  laws  of  France,  the  slave  trade  was 
allowed  at  the  time  of  capture.  The  legal  presumption  was  that  the 
treaty  had  been  duly  performed,  and  it  was  for  the  opposite  party  to 
rebut  the  presumption.  They  then  cited  the  case  of  The  Amedie,^in 
which  it  is  laid  down  generally  by  the  Superior  Court  that  the  slave 
trade  is  primd  fade  illegal,  and  that  the  burden  of  proof 
*  is  on  the  claimants,  to  show  that  the  laws  of  their  own  [  *  212  ] 
country  permit  such  a  traffic. 

The  evidence,  however,  they  contended,  contained  explicit  proof 
that  the  treaty  had  actually  been  carried  into  effect ;  and  in  support 
of  this,  they  again  referred  to  the  official  declaration  of  the  French 
minister,  stating  that  directions  bad  been  given  for  the  abolition  of 
the  trade.  This,  they  said,  was  a  declaration  not  of  an  intention  to 
abolish,  but  of  the  abolition  itself —  of  an  act  done  and  past.  This 
was  still  further  confirmed  by  a  subsequent  act,  namely,  the  ordon- 
nance  of  the  French  king,  in  January,  1817,^  which  inflicted  particular 
penalties  on  persons  engaging  in  the  slave  trade.  It  was  no  just 
inference  that,  because  additional  penalties  were  imposed  upon  the 
continuance  of  the  trade,  there  was  therefore  no  previous  abolition  of 
it ;  for  prohibitions  of  particular  practices  were  often  enacted  in  the 
first  instance,  and  afterwards  additional  penalties  imposed,  as  in 
many  of  our  own  acts  of  parliament 

There  was,  therefore,  the  fullest  and  most  complete  evidence  of  the 
abolition ;  and  that  this  was  the  state  of  the  law  was  confirmed  by 
the  conduct  of  the  parties  themselves.     The  master  admitted  that  he 
had  heard  that  the  slave  trade  had  been  prohibited  by  the  laws  of 
France ;  there  was  no  direct  authority  from  the  governor  of  the  colo- 
ny, authorizing  or  recognizing  the  trade ;  and  the  ship's  papers  mani- 
fested a  studious  concealment  that  she  was  at  all  engaged  in  it.     The 
conduct  of  the  parties  was  in  itself  an  acknowledgment  of 
their  *  sense  of  the  illegality  of  the  trade,  of  their  conscious-  [  *  213  ] 
ness  that  they  were  offending  against  the  laws  of  their  own 
country. 

Adverting  to  the  character  of  the  vessel,  they  admitted  that  she 
was  French,  having  a  register  as  such,  and  bearing  the  French  flag. 


^  Vol.  i.  p.  84,  in  note.  <  Appendix,  (R) 
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But  she  had  likewise  British  colors  on  board,  and  had  recently  been 
the  property  of  British  subjects ;  and  therefore  there  was,  on  the  most 
limited  grounds,  a  special  justification,  to  persons  under  British 
authority,  to  examine  into  her  national  character.  It  was  not  from  a 
mere  idle  curiosity  that  this  examination  was  resorted  to ;  for  it  was 
expressly  certified  that  the  vessel  had  been  British,  and  there  was 
nothing  but  the  mere  assumption  of  flag  to  distinguish  her  as  having 
acquired  another  character. 

With  respect  to  the  employment  of  the  vessel,  they  contended  that 
there  was  positive  proof,  in  the  evidence  of  two  of  the  witnesses,  that 
the  vessel  was  actually  about  to  take  twelve  slaves  on  board  at  Me- 
surada ;  that  the  act  certainly  had  not  been  completed,  neither  was 
the  consummation  of  it  necessary  to  render  the  property  liable  to  con- 
fiscation ;  for  the  court  had  already  laid  it  down  that,  in  cases  of  this 
kind,  it  made  no  difference  in  what  stage  of  the  employment  the  ship 
was  taken,  <<  whether  in  the  inception,  or  the  prosecution,  or  the  con- 
summation of  it."  ^ 

They  then  referred  to  the  articles  which  were  found  on  board  this 
vessel ;  the  quantity  of  water  and  of  provisions,  consisting  principally 
of  beans ;  the  number  of  irons,  of  which  there  was  no  specificatiiMi 
in  the  manifest ;  and  the  platforms  and  decks  of  the  vessel; 
[  *  214  [  *  from  all  which  they  inferred  that  the  trading  in  slaves  was 
one  of  the  principal  objects  of  the  voyage,  and  not  an  inci- 
dental and   secondary  purpose;   but  that  the  ship  had  been  sent 
mainly  and  primarily  to  engage  in  that  particular  trade. 

The  vessel  was  taken  to  Sierra  Leone,  and  the  case  brought  before 
the  Vice- Admiralty  Court  in  that  colony,  a  court  constituted  by  pa- 
tent, and  possessing  nearly  the  same  authority  as  the  High  Court  of 
Admiralty.    In  that  court  an  information  was  exhibited,  and  the 
judge,  considering  that  the  vessel  was  engaged  in  a  trade  contrary  to 
the  general  law  of  nations,  and  to  the  particular,  laws  of  her  own 
country,  had  very  properly  rejected  the  claim,  and  passed  a  sentence 
of  condemnation  on  the  property.     The  jurisdiction  of  that  coort, 
they  contended,  could  not  now  be  called  in  question  by  the  claimant, 
since  he  both  petitioned  the  judge  there  to  proceed,  and  has  since 
regularly  appealed  against  the  sentence,  instead  of  acting  on  the 
assumption  that  it  was  a  mere  nullity.     The  appellant,  therefore, 
having  recognized  and  voluntarily  submitted  to  the  jurisdiction,  can- 
not now  be  heard  to  question  it. 

On  these  facts,  and  on  the  authority  of  former  cases,  they  con- 


*  Vol.  i.  p.  86. 
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ended  that  the  claimant  had  precluded  himself  from  claiming  resti- 
tntioQ  of  his  property.  The  objection  that  arises  is  that  familiarly 
known  under  the  title  of  turpis  catisa.  Courts  of  justice  are  bound 
not  to  protect  or  encourage  crimes,  and  to  take  care  that  they  do  not 
render  themselves  accomplices  of  wrong-doers.  This  was  the  prin- 
ciple acted  upon  in  the  case  of  The  Amedie,^  in  the  Prize 
•  Court ;  and  in  The  Diana  ^  the  same  ground  of  exclusion  [  *  215  ] 
was  deemed  proper  to  be  applied  in  this  court ;  for  the  court 
there  said,  ^'  The  general  injustice  of  a  claim  may  be  the  subject  of 
cognizance  in  a  municipal  court.  A  claim  founded  on  piracy,  or  any 
other  act  which,  in  the  general  estimation  of  mankind,  is  held  to  be 
illegal  and  immoral,  might,  I  presume,  be  rejected  in  any  court  on 
that  ground  alone."  This  cotui;,  in  acting  on  the  general  principles 
adopted  in  other  courts,  has  held  that  parties  are  debarred  from  claim- 
ing restifution  by  the  circumstance  of  their  becoming  alien  enemies ; 
and  there  seems  to  be  no  ground  of  distinction  why  they  should  not 
also  be  debarred  by  an  offence  of  this  kind,  which  has  been  adjudged 
to  have  that  effect  in  the  Prize  Court.  It  is  a  common  expression, 
that  parties  are  to  come  into  court  with  clean  hands ;  but  here  they 
come  into  court  with  hands  stained  with  blood,  with  the  guilt  of  mur- 
der voluntarily  incurred  in  the  prosecution  of  another  act,  in  itself 
scarcely  less  criminal. 

They  admitted  that  the  courts  of  one  country  are  not  authorized 
to  take  cognizance  of  breaches  of  the  mere  municipal  law  of  another, , 
but  contended  that  the  present  was  a  case  of  a  very  different  descrip- 
tion ;  for  here  the  court  proceeds  on  the  breach  of  a  general  law,  and 
only  adverts  lo  the  law  of  the  particular  country  to  see  whether  it 
affords  any  protection  to  the  offender.     It  is  most  reasonable  that  the 
slave  dealers  should  be  restrained  by  foreign  cruisers,  as  well  as  by 
those  of  their  own  country ;  otherwise  an  abolition,  in  which  all  the 
great  powers  of  Europe  have  joined,  might  be  rendered  per- 
fectly *  illusory  by  the  act  of  the  pettiest  state  in  the  world,  [  *  216  ] 
and  peace  in  Europe  would  only  be  the  signal  for  war  in 
Africa. 

Lushingtonj  for  the  appellant,  denied  the  1st,  6th,  and  7th  positions 
assumed  in  the  information,  and  contended  that,  in  time  of  peace,  on 
the  high  and  open  seas,  where  Great  Britain  does  not  lay  claim  to 
any  peculiar  jurisdiction,  there  exists  no  right  of  searching  the  ships 
of  other  nations.     The  capture  in  question  was  made  ten  or  twelve 


1  [1  Acton,  240 ;  B.  0. 1  Dod.  84,  n.]  ^  [1  Dod.  95.] 
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leagues  to  the  southward  of  Cape  Mesurada,  and  at  the  distance  of  at 
least  120  miles  from  the  peninsula  of  Sierra  Leone,  which  is  bounded 
on  the  north  by  the  river  Sierra,  on  the  south  by  the  river  Caraman* 
cas,  on  the  east  by  the  river  Bunie,  and  on  the  west  by  the  ocean. 
The  place  of  capture  was  therefore  as  much  removed  from  the  local 
jurisdiction  of  Great  Britain  as  the  middle  of  the  Baltic  Sea,  or  of 
the  Atlantic  Ocean.  It  was  pleaded  that  The  Queen  Charlotte,  the 
captor,  was  entitled' to  seize  vessels  employed  in  the  slave  trade,  being 
duly  commissioned ;  but  he  denied  the  fact  that  she  had  any  oommis- 
sion  for  that  purpose,  or  that  any  such  commission  could  issne  by  the 
general  law  of  nations,  without  some  express  convention  for  the  pur- 
pose. The  claim  then  amounted  to  this,  that  there  existed  a  right  of 
search  during  peace.  If  such  a  right  existed  at  all,  it  must  be  founded 
on  public  law,  or  upon  express  treaty.  If  upon  public  law,  the  right 
must  be  shown  necessarily  to  arise  from  some  principle  admitting  of 
no  dispute.  Now,  where  was  this  principle  to  be  found?  There 
was  an  entire  absence  of  all  authority  in  the  writers  on  pub- 

[  *  217  ]  lie  *  law,  and  no  instance  could  be  shown  of  the  exercise  of 
such  a  right,  from  time  immemorial.  This  was  conclusive 
proof  against  its  existence,  and  there  was  not  even  a  claim  advanced 
on  behalf  of  Great  Britain  or  any  other  country.  If  the  right  were 
claimed  by  virtue  of  a  convention,  that  convention  must  be  shown. 
The  French  nation  might,  if  they  pleased,  concede  to  Great  Britain 
the  right  of  searching  their  ships  anywhere,  but  so  important  a  right 
could  not  exist  by  implication.  It  was  a  right  scarcely  consistent 
with  the  independence  of  that  country,  and  could  not  be  daimed  but 
in  virtue  of  express  agreement. 

Even  if  it  should  be  expressly  stipulated  in  a  treaty  between  Great 
Britain  and  France,  that  Fmnce  would  no  longer  permit  this  trade  to 
its  subjects,  no  right  of  seizure  and  confiscation  would  thereby  arise 
to  the  British  nation.  Where  the  conditions  of  a  treaty  were  violated, 
the  law  of  nations  directed  the  mode  which  should  be  pursued  in 
order  to  obtain  redress,  without  immediately  resorting  to  force  and 
bloodshed.  The  first  step  was  application  to  the  government  of  the 
offending  party,  and  it  was  not  until  after  a  denial  of  justice  that  re- 
course could  be  had  to  violence  to  obtain  reparation.  It  was  so,  not 
only  where  an  injury  had  been  received  contrary  to  the  general  laws 
of  nations,  but  even  in  cases  expressly  provided  for  by  treaty.  Gh^at 
Britain  had  already  strenously  maintained  this  principle.  When,  in 
1789,  certain  British  ships  were  seized  for  illegally  trading  contrary  to 
the  treaties  between  Great  Britain  and  Spain,  Great  Britain  wonld 
not  even  enter  into  the  question  of  right  until  an  apology 

[  *  218  ]  *  was  made  for  the  act  of  violence  committed,  and  fall 
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reparation  made  to  those  who  had  been  injured.  In  the  late  treaty 
with  the  United 'States  there  were  certain  stipulations  as  to  the 
fisheries ;  but  it  could  not  be  maintained  that  either  nation  should 
support  its  rights  by  capture  on  the  high  seas.  *  If,  then,  this  were  the 
true  doctrine,  even  where  the  offence  has  been  committed  against  the 
party  seeking  redress  by  violence;  dfortioriyW^s  it  where  the  offence 
was  committed  against  third  parties,  with  whom  we  have  no  alliance 
or  treaty  ?  It  was  impossible  that  so  strong  a  right  could  exist  to 
redress  the  injuries  of  others,  as  there  might  be  to  avenge  our  own. 
The  right  of  granting  reprisals,  which  those  violent  acts  in  effect  were, 
did  not  exist  where  the  acts  were  done  towards  third  parties.  But  the 
clearest  and  strongest  arguinent  against  the  existence  of  this  right  of 
search  and  confiscation  in  time  of  peace  arose  from  a  consideration  of 
the  extent  to  which,  if  admitted  at  all,  it  must  necessarily  go,  and  the 
consequences  which  might  and  would  result  from  it.  If  British  ships 
had  a  right  to  examine  French  ships  on  the  high  seas,  on  the  suspi- 
cion of  their  being  engaged  in  this  trade,  they  might  stop,  detain, 
and  bring  in  every  French  ship  leaving  a  French  port.  The  right  of 
search  would  extend  over  all  the  ocean ;  and  vice  versdy  the  whole 
mercantile  navy  of  Great  Britain  would  be  subjected  everywhere  to 
the  search  of  France,  Denmark,  Sweden,  and  Holland ;  and  then 
how  were  such  cases  to  be  adjudicated  ?  If  Great  Britain  was  not 
prepared  to  submit  to  this  degradation,  she  had  no  right  to 
inflict  it  on  *  others.  The  consequences  of  resorting  to  it  [  *  219  ] 
upon  this  occasion  had  been  bloodshed  and  murder;  nine 
lives  had  been  lost,  and  fifteen  of  the  crew  wounded ;  and  these  con- 
sequences must  inevitably  follow,  wherever  violence  was  resorted 
to.  It  was  plain  then,  that  no  right  of  search  existed,  not  even 
though  France  might  have  stipulated  with  Great  Britain  that  she 
would  not  allow  her  subjects  to  carry  on  the  slave  trade.  If  any  right 
of  search  were  necessary  for  the  suppression  of  the  trade,  it  must  be 
arranged  by  convention  between  the  contracting  parties.  It  could 
not  originate  in  the  act  of  one  alone ;  it  must  be  under  limitations 
and  conditions  as  to  time,  place,  and  circumstances ;  and  the  present 
lawless  attempts  at  extirpating  it  by  violence,  could  have  no  other 
effect  than  that  of  irritating  foreign  nations,  and  protracting  the  period 
of  its  utter  extinction.  If,  then,  there  existed  no  right  of  search  and 
detention,  all  that  had  been  done  was  mere  lawless  violence ;  unjust 
ab  initioy  and  a  violation  of  the  law  of  nations.  The  seizors  were  the 
aggressors,  and  had  committed  an  act  of  piracy. 

He  then  proceeded  to  argue,  that  it  was  not  possible  to  contend 
that  the  slave  trade  was  piracy,  or  that  those  who  engaged  in  it  might 
be  destroyed  at  the  pleasure  of  any  nation  which  has  abolished  it, 
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even  though  so  engaged  against  the  internal  regulations  of  their  own 
government.  It  was  not  piracy  either  by  the  law  of  nations,  or  the 
law  of  Great  Britain.  It  w^  not  by  the  law  of  nations,  because,  to 
make  it  so,  it  must  either  have  been  so  considered  and 
[  *  220  ]  treated  in  practice  •by  all  the  civilized  states  in  Europe,  or 
made  so  by  virtue  of  a  general  convention ;  whereas,  on  the 
contrary,  it  had  been  carried  on  by  all  nations,  even  by  Great  Britain 
herself,  until  within  a  few  years,  and  was  at  this  moment  carried  on 
by  Spain  and  Portugal,  and  not  even  at  the  present  hour  prohibited 
altogether  by  France.  If  it  were  piracy,  Spain  and  Portugal  oould 
not  carry  it  on ;  for  pirates  might  be  seized,  be  they  of  what  nation  they 
may,  but  the  slave  trade  was  entirely  different  from  piracy.  AD 
nations  had  a  right  to  seize  pirates,  because  they  were  general  robbers, 
kostes  humani  generis  ;  their  violence  was  not  confined  to  one  nation, 
but  was  universal ;  and  the  general  law  of  self-preservation  gave  a 
right  to  all  to  seize  persons  so  conducting  themselves.  Bat  in  the 
slave  trade,  it  was  quite  different.  The  acts  of  injustice  were  con- 
fined to  one  description  of  persons  with  whom  other  nations  had  no 
concern ;  and  there  was  no  possibility  of  the  same  acts  being  practised 
against  Great  Britain.  The  slave  trade  might  resemble  the  conduct  of 
the  Algerines ;  they  plunder  and  enslave  other  nations  without  a  cause ; 
but  this  country  had  never  considered  them  as  liable  to  general  deten- 
tion, nor  attempted  to  visit  upon  them  their  outrages  against  others,  so 
long  as  they  abstained  from  attacking  British  subjects.  The  slave 
trade  could  not  be  considered  by  Great  Britain  as  piratical,  when  com- 
mitted by  foreigners,  because  it  was  not  piracy '  by  the  laws  of  this 
country.  Piracy  was  a  defined  crime,  and  there  had  been  laws  exist- 
ing against  it  for  centuries ;  but  neither  before  nor  since  the 
[•221  ]  abolition  had  any  *  individual  been  prosecuted  under  those 
laws.  An  act  had  been  passed  in  1811,  to  make  the  slave 
trade  a  criminal  offence,  punishable  by  transportation,  all  which  clearly 
demonstrated  that  piracy  it  was  not.  But  even  if  it  were  piracy,  the 
property  belonging  to  pirates,  not  taken  piratice^  was  not  confiscable 
by  an  act  of  piracy  until  conviction ;  for,  until  conviction,  even  pirates 
might  dispose  of  their  own  property.  Here  there  was  no  property 
belonging  to  third  parties — no  slaves ;  neither  was  there  any  proceed- 
ing according  to  law ;  for  piracy  must  be  tried  according  to  the  sta- 
tutes, in  a  very  different  form.  If,  then,  there  was  no  right  of  search, 
the  resistance  was  lawful,  and  no  penalty  could  arise  firom  it,  under 
any  law  whatsoever. 

He  then  proceeded  to  deny  that  the  capture  had  been  made 
within  the  jurisdiction  of  the  court  of  Sierra  Leone ;  and  contended 
that  that  court  had  no  jurisdiction  whatever.  It  had  no  jurisdic- 
tion ratione  toct,  because  the  seizure  was  made  out  of  the  limits 
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within  which  its  ordinary  jurisdiction  was  confined ;  none  on  ac- 
count of  the  subject-matter,  for  that  was  not  triable  by  any  muni- 
cipal court  whatsoever ;  none  by  reason  of  any  act  of  parliament, 
for  there  was  none  such,  and  if  there  were,  it  could  not  be  binding  on 
foreigners.  There  was  not  one  word  in  the  warrant  for  appointing 
this  court,  or  in  the  patent,  whence  a  shadow  of  jurisdiction  could 
be  drawn ;  the  prize  commission  was  at  an  end  by  the  termination  of 
the  war ;  and  although  some  of  the  forms  observed  in  the  present  pro- 
ceeding were  prize,  yet  the  ship  was  prosecuted  as  a  forfei- 
ture. The  want  of  •jurisdiction  was,  therefore,  manifest  on  [  *  222  ] 
the  face  of  the  proceedings ;  they  were  all  grossly  irregular 
and  unjust  —  all  coram  non  judice.  In  the  first  instance,  the  witnesses 
were  examined  on  prize  interrogatories,  then  cross-examined  vivd  voce  ; 
next  an  information  was  filed,  then  a  monition  issued,  and  then  the 
witnesses  were  examined  again  on  fresh  interrogatories;  the  proceed- 
ing was  therefore,  neither  .according  to  the  law  of  nations,  nor  to  the 
civil  law,  nor  to  the  common  law ;  the  party  proceeded  against  had 
no  legal  means  of  defence ;  and  was  therefore  entitled  to  have  the 
sentence  annulled  with  costs  and  damages,  according  to  the  precedent 
of  The  Fabius.i 

He  then  adverted  to  the  position  that  the  vessel  belonged  to  French 
subjects  or  others,  and  was  fitted  out  for  the  purpose  of  carrying  on 
the  slave  trade,  after  it  had  been  abolished  by  the  internal  laws  of 
France,  and  by  the  treaty  between  this  country  and  France ;  and 
was  therefore  condemnable.  That  the  property  belonged  to  French 
subjects,  he  observed,  was  fully  admitted  ;  a  possessory  right  was  quite 
a  sufficient  proof  of  property  in  a  municipal  court,  but  here  there  was 
other  proof.  The  ship  belonged  to  Teychoire  and  De  Chapte ;  so  also 
the  cargo,  except  that  the  master  had  an  interest  to  the  extent  of 
$8,000.  There  was  the  French  register  on  board,  in  the  name  of 
Teychoire,  the  passport,  and  the  clearance  from  the  custom-house  at 
Martinique.  There  was  also  the  evidence  of  the  master  in  prepara- 
tory, and  of  all  the  other  witnesses,  as  to  De  Chapte  being  the  owner ; 
and  there  was  nothing  to  contradict  this  testimony,  or  to 
show  that  the  *  property  belonged  otherwise ;  no  averment  [  *  223  ] 
even  of  the  property  being  British.  With  respect  to  the  vessel 
being  fitted  out  for  carrying  on  the  slave  trade,  he  did  not  mean  to 
deny  that  she  was  adapted  for  that  purpose ;  but  there  was  no  evi- 
dence to  show  that  that  was  the  certain  object  of  the  voyage;  and, 
adverting  to  the  evidence,  he  contended  that  the  slave  trade  was  a 
contingent  object  of  the  voyage,  and  no  more. 


'  2  Robinson,  245. 
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He  then  proceeded  to  contend,  that  the  trade  was  not  abolished  by 
the  internal  laws  of  France,  though  by  treaty  it  was  agreed  that  it 
should  be  so.  Bonaparte,  during  his  short  possession  of  the  govern- 
ment after  his  return  from  Elba,  abolished  the  slave  trade,^  and 
referred  the  punishment  of  any  violation  of  his  deo-ee  to  the  French 
tribunals. 

On  the  27th  July,  1815,  Lord  Castlereagh  ^  wrote  to  M.  de  Talley- 
rand, urging  that  the  slave  trade  should  not  be  revived,  and  qaestioning 
whether  by  the  law  of  France  it  had  not  been  abolished.  Talleyraod 
in  reply,  by  letter  dated  July  30th,  1815,®  stated,  that  the  edict  of 
Bonaparte  was  a  nullity,  but  that  the  king  had  issued  directicNiJ 
for  the  traffic  to  cease  from  the  present  time  everywhere  and  for- 
ever. By  the  additional  article  to  the  definite  treaty,*  dated  Novem- 
ber 20th,  1815,  it  was  recited  that  France  had  abolished  the  slave 
trade,  and  that  she  would  with  Great  Britain  concert  measures  for  its 
entire  abolition  by  all  nations. 

On  the  15th  of  January,  1817,  Sir  Charles  Stuart^  wrote,  and  re- 
quested a  copy  of  all  orders,  &c.,  relating  to  the  abolition  of  the 
French  slave  trade;  and  on  the  27th  of  January,  1817,  be 
[  •  224  ]  received  an  answer,^  enclosing  an  ordinance  dated  the  8th 
of  January,  1817.  It  was  therefore  quite  clear,  that,  up  to 
January,  1817,  there  was  no  public  ordinance  of  the  French  king 
prohibiting  this  trade  — for  if  there  had,  Sir  Charles  Stuart  most  have 
known  it  —  nor  any  ordinance  at  all ;  for  if  there  had,  Sir  Chailes 
Stuart's  note  ^  must  have  called  it  forth  ;  and  the  French  government 
must  have  been  anxious  to  produce  it  as  a  proof  of  their  good  faith. 
In  the  note  it  was  spoken  of  as  the  ordinance,  which  negatived  the 
existence  of  any  preceding  ordinance.  There  could  be  no  doubt, 
therefore,  that  the  trade  had  not  previously  been  abolished  by  any 
decree  whatsoever.  The  ordinance  itself  did  not  abolish  it  totally, 
but  merely  abolished  the  introduction  of  slaves  into  the  French 
colonies;  and  then  it  reserved  to  the  French  tribunals  the  right  of 
adjudging  the  cases  by  their  own  law.  The  case  then  came  to  this 
—  that  the  slave  trade  was  not  abolished  by  Bonaparte's  decree  after 
the  restoration  of  the  king ;  that  the  British  government  had  not  beea 
able  to  extract  any  ordinance  prior  to  January,  1817 ;  that  none  did 
exist ;  and  therefore  that  a  slave  adventure  was  lawful  prior  to  1817, 
and  was  so  still  sub  modo^  and  triable  only  in  France ;  and  all 
presumption  in  favor  of  the  existence  of  orders  in  conformity  to 
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stipulations  was  done  away  by  the  letter  of  Sir  Charles  Stuart  and 
its  answer.     With  respect  to  the  point  that  the  vessel  had  bargained 
for  twelve  slaves,  and  would  have  taken  them  on  board  if  not  pre- 
vented by  the  capture,  he  contended  that  that  fact  was  not  sufficiently 
proved ;  he  objected  to  the  legality  of  some  of  the  deposi- 
tions, and  argued  *  that  the  fact  was  negatived  in  others ;  [  *  225  ] 
that  it  was  quite  improbable  that  twelve  slaves  should  be 
taken  on  board  to  superintend  others ;  and  that  the  vessel  not  having 
been  taken  in  delicto^  no  offence  was  consummated,  nor  was  there 
any  offence  against  the  laws  of  France.     Upon  all  these  considera- 
tions, he  submitted,  that  the  decision  of  the  court  below  must  be 
reversed,  and  the  ship  restored  with  costs  and  damages. 

Dodson^  on  the  same  side,  contended,  that  the  ship  had  been  ille- 
gally taken,  because  the  cruiser  by  which  she  had  been  seized  was 
not  duly  authorized  to  capture  foreign^  vessels.  No  commission  had 
been  produced,  and  it  was  not  very  probable  that  there  was  any  such 
in  existence;^  since  the  statute  enabling  governors  of  colonies  to  au- 
thorize persons  to  seize  and  prosecute  ships  engaged  in  the  slave 
trade  was  the  law  of  this  country  only,  and  was  strictly  confined  to 
British  subjects,  or  to  persons  resident  within  British  dominions. 

He  then  laid  it  down  as  a  primary  and  fundamental  rule  of  the 
law  of  nations,  that  the  right  to  visit  and  search  foreign  ships  on  the 
open  sea  does  not  exist  in  time  of  peace ;  and  this  position  he  pro- 
ceeded to  establish  upon  the  three  grounds  of  reason,  authority,  and 
practice. 

During  the  existence  of  war  neutral  vessels  might  be  engaged  in 
the  conveyance  of  enemy's  property,  or  of  articles  contraband  of  war, 
calculated  to  strengthen  the  military  resources  of  the  enemy.     The 
duty  of  self-protection  gave  all  belligerent  states  a  right  to  secure 
themselves  from  the  injurious  effects  of  such  practices,  and 
•  such  security  could  only  be  obtained  by  visitation  and  [  *  226  ] 
search.     This  therefore  was  a  right  founded  on  necessity, 
but  by  that  necessity  it  was  also  to  be  strictly  limited.     Now  it  was 
obvious  that  during  peace  no  such  danger  could  exist ;  visitation  and 
search  was  not  required  for  any  purposes  of  self-protection,  and  con- 
sequently the  practice  had  no  longer  a  just  and  lawful  foundation. 
During  peace  no  state  was  privileged  to  appropriate  to  itself  the  main 
ocean,  or  to  interdict  the  free  and  uninterrupted  use  of  it  to  the  com- 
mercial marine  of  other  countries.     If  Great  Britain  had  a  right  to 
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search  foreign  ships,  foreign  ships  would  in  their  turn  have  a  right  to 
search  those  of  Great  Britain ;  for  the  rights  of  all  countries  must  in 
this  respect  be  equal.     Great  Britain  had  no  exclusive  rights  upon 
the  ocean ;  none  which  did  not  equally  belong  to  all  other  nations. 
The  empire  of  the  seas,  in  the  modern,  acceptation  of  the  term,  does 
not  imply  any  exclusive  legal  privileges  ;  and  the  only  meaning  that 
can  justly  be  assigned  to  it  is,  that  in  time  of  war  the  nation  possess- 
ing it  has  a  perfect  mastery  over  the  jfleets  of  the  enemy,  and  can 
secure  to  itself  all  the  important  advantages  arising  from  such  a  su- 
periority ;  but  in  time  of  peace  it  conferred  no  peculiar  privilege.     If 
the  right  of  visitation  and  search  belonged  to  Great  Britain,  it  must 
equally  belong  to  France,  and  to  all  other  nations.     They  must  all, 
even  the  pettiest  state,  have  the  liberty  of  stopping  everywhere  (for 
if  anywhere,  then  everywhere)  British  vessels ;  and  how  could  Great 
Britain  endure  this  ?     If  then  she  was  not  prepared  to  sub- 
[  •  227  ]  mit  to  such  treatment  from  others  towards  *  herself,  she 
must  forbear  to  exact  submission  from  them;  for  it  was 
with  nations  as  with  individuals,  they  must  learn  not  to  do  to  others 
what  they  would  not  suffer  to  be  done  to  themselves.     It  had  been 
asked,  whether  peace  in  Europe  was  to  become  the  signal  for  war  in 
Africa?  add  asserted  that  it  must  become  so,  if  slave  traders  were  to 
be  restrained  only  by  the  cruisers  of  their  own  nation ;  but  what 
course  of  conduct  was  so  likelv  to  lead  to  war  and  violence,  as  that 
of  endeavoring  to  enforce  the  claim!  of  visitation  and  search  against 
the  vessels  of  foreign  and  independent  states  ?     The  consequences 
must  naturally  and  necessarily  be  what  they  had  been  in  the  present 
instance,  the  loss  of  lives  and  the  destruction  of  property ;  and  it  was 
impossible  to  forsee  to  what  an  extent  these  consequences  might  go, 
or  what  mischiefs  might  not  be  produced  by  them.    If  there  existed  a 
right  to  bring  in  any  one  ship,  then  there  must  be  the  same  right  to 
bring  in  all,  and  at  all  times ;  independent  nations  would  be  iiritated, 
and  wars  and  tumult  would  be  produced  and  perpetuated  throughout 
the  world. 

"With  respect  to  the  authorities  upon  which  the  right  of  visitation 
and  search  would  require  to  be  supported,  he  observed,  that  such  a 
right  in  time  of  peace  had  never  been  asserted  by  any  writer  on  the 
law  of  nations.     None  of  them  went  further  than  to  assert  that  a 
belligerent  might  lawfully  search  foreign  ships,  and  their  silence  on 
the  subject  of  this  right,  during  peace,  was  almost  conclusive  against 
its  existence.    On  the  other  hand,  numerous  passages  are  to  be  fonnd 
in  writers  of  the  greatest  celebrity,  from  which  the  contrary 
[  •  228  ]  •  doctrine  is  fairly  to  be  inferred.     The  right  of  navigating 
the  ocean  freely  and  without  molestation,  is  asserted  every- 
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where,  in  every  page  of  the  best  authors,  such  as  Grotius,  Wellwood, 
Vattel,  Vasquius,  &c.;  quotations  almost  innumerable  might  be 
made  to  this  effect ;  but  the  principle  was  so  clear  that  it  was  scarcely 
necessary,  or  indeed  proper,  to  trouble  the  court  with  authorities  in 
support  of  it. 

Adverting  to  the  practice  of  nations  as  sanctioning  or  disavowing 
the  right  in  question,  he  observed,  that  the  Portuguese,  at  the  time  of 
their  great  power  in  the  East  Indies,  wished  to  exclude  all  other 
European  nations  from  any  commerce  with  that  portion  of  the  globe, 
and  claimed  the  right  of  detaining  ships  engaged  in  such  commerce. 
This,  which  VatteP  calls  "a  pretension  no  less  iniquitous  than 
chimerical,"  was  made  a  jest  of  by  the  nations  whose  commerce  was 
interdicted,  and  they  agreed  to  look  upon  any  acts  of  violence  com- 
mitted in  support  of  it,  as  just  causes  of  war.  The  answer  of  Queen 
Elizabeth  (anno  1582)  to  the  Spanish  ambassador  upon  a  similar 
occasion,  was  express  upon  this  point ;  ^  she  stated  broadly  "  that  her 
subjects  had  a  right  freely  to  navigate  the  vast  ocean,  since  the  use 
of  the  air  and  of  the  sea  was  common  to  all."  In  1737,  Spain  again 
claimed  the  right  of  searching  British  ships  in  the  American  seas ; 
but  this  asserted  right  was  again  expressly  denied  by  Great  Britain, 
and  the  conduct  of  Spain,  in  this  respect,  was  termed  by  Mr.  Pitt 
(afterwards  Lord  Chatham)  "  an  usurpation,  an  inliuman  tyranny 
claimed  and  exercised  over  the  American  seas."  It  occa- 
sioned a  general  indignation  throughout  the  kingdom,  *  and  [  *  229  ] 
an  instant  demand  for  redress.  Spain,  in  consequence  of 
the  remonstrances  addressed  to  its  government,  stipulated  to  make 
good  the  losses  sustained  by  British  subjects,  which  stipulation  im- 
plies an  admission  that  she  had  done  wrong.  On  non-payment  of 
the  remuneration  agreed  upon,  orders  for  reprisals  were  issued  by 
Great  Britain,  and  these  were  followed  by  the  war  which  terminated 
in  the  peace  of  Aix-la-Chapelle,  in  1748.  In  confirmation  of  this 
statement,  he  read  several  extracts  from  the  addresses  of  the  lords 
and  commons,  his  Majesty's  answers,  and  other  official  documents. 
He  then  referred  to  the  case  of  the  British  ships  captured  at  Nootka 
Sound  in  1789,  which  he  observed  was  nearly  similar.  There,  a 
demand  was  immediately  made  by  Great  Britain  for  adequate  satis- 
faction, and  the  restitution  of  the  captured  vessels,  accompanied  by  a 
refusal  to  enter  upon  any  discussion  whatever  until  that  demand  had 
been  complied  with.  A  similar  claim^  lately  made  on  the  part  of 
Sweden,  had  been  strenuously  and  successfully  resisted  by  Great 
Britain. 
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If,  then,  the  right  of  search  does  not  exist  under  the  general  lawcMf 
nations,  is  it  founded  on  any  treaty  between  this  country  and  France 
as  applicable  to  the  slave  trade  in  particular  ?  No.  France  was 
asked  to  make  such  a  treaty,  and  gave  a  decided  negative  to  the 
proposal.  This  appears  from  the  papers  submitted,  in  April,  1815, 
by  order  of  the  Prince  Regent  to  the  House  of  Commons,  on  the 
subject  of  the  application   of  the  British  government   to   that  of 

France,  for  the  abolition  of  the  slave  trade,  and  particulariy 
[  •  230  ]  from  •the  letter  of  Lord  Castlereagh,  6th  August,  1814,  to 

the  Duke  of  Wellington,  and  the  consequent  correspondence 
between  his  grace  and  Prince  Talleyrand  and  M.  de  Jancourt^ 
The  Duke  of  "Wellington,  on  communicating  to  Lord  Castlerea^ 
what  had  passed,  states,  that  the  proposal  of  a  reciprocal  right  of 
search  2  in  the  African  seas  was  so  disagreeable  to  the  French  govern- 
ment and  nation,  "  that  there  was  no  chance  of  succeeding  in  getting 
it  adopted."  Afterwards  the  matter  was  again  taken  up  in  the  con- 
gress of  Vienna,  with  a  result  quite  as  unsatisfactory  ;  for  in  one  of 
the  conferences  there  held,  the  French  minister  expressly  declared* 
that  "  he  could  admit  no  other  maritime  police  than  that  which  eveiy 
power  exercised  over  its  own  vessels."  It  is  clear,  therefore,  that 
neither  by  the  general  law  of  nations,  nor  by  a  particular  convention 
between  the  two  states,  does  the  right  of  visitation  and  search  exist. 
Even  if  the  two  countries  had  reciprocally  agreed  to  prohibit  the 
slave  trade,  and  to  permit  the  right  of  search,  a  refusal  to  abide  by 
this  agreement  by  the  subjects  of  one  of  them,  would  not  justify  the 
other  in  immediately  resorting  to  the  measure  of  capturing  their 
ships.  The  first  step  to  be  taken  in  case  of  breach  of  the  treaty 
would  be  remonstrance  by  the  offended  party ;  and  if  that  was  dis- 
regarded, then,  but  not  before,  reprisals  might  issue.  This  was  the 
utmost  that  could  be  done  by  the  law  of  nations,  if  it  was  our  own 
interest  that  had  been  affected  ;  d  fortiori  where  the  injury  of  which 
we  had  to  complain  was  directed  against  the  interests  of  a  third 

party,  namely,  the  natives  of  Africa. 
[  •  231  ]      •  It  is  charged  in  the  information  that  this  ship  was 

taken  within  the  jurisdiction  of  the  Vice- Admiralty  Coarb 
at  Sierra  Leone  ;  but  this  is  not  made  out  in  proof;  on  the  contrary 
it  appears,  from  all  the  evidence  in  the  cause,  that  the  capture  was 
effected  ten  or  twelve  leagues  to  the  southward  of  Cape  Mesorada, 
which  is  at  a  great  distance  from  the  limits  of  the  colony,  as.  settled 
by  act  of  parliament.*     There  is  no  pretence  for  saying  that   the 
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original  and  ordinary  commission  of  the  jadge  would  give  him  juris- 
diction beyond  those  limits,  nor  has  there  been  any  subsequent 
extension  of  the  jurisdiction  of  that  particular  court.  The  act^  for 
the  abolition  of  the  slave  trade  gives  no  such  jurisdiction,  at  least  so 
far  as  the  subjects  of  foreign  states  not  engaged  in  hostilities  with 
this  country  are  concerned,  for  one  part  of  it  applies  only  to  the  pro- 
perty of  British  subjects,  and  to  persons  resident  within  British 
dominions,  and  the  remaining  part  to  slaves  taken  as  prize  during 
war.  The  only  other  statute^  which  extends  the  jurisdiction  of  Vice- 
Admiralty  Courts  was  passed  for  the  purposes  of  the  revenue  laws, 
and  is  expressly  confined  to  Courts  in  America.  The  capture  there- 
fore was  made  neither  within  the  limits  of  the  colony,  nor  the  juris- 
diction of  the  Court  at  Sierra  Leone.  The  whole  transaction  was 
coram  rum  jvdice^  and  the  proceedings  altogether  a  nullity. 

It  has  been  said,  that  the  claimants  come  into  court  with  hands 
stained  with  blood  ;  but  that  stain  rests  on  the  captors  who  attacked, 
and  not  on  the  claimants  who  defended  themselves.     As 
there  existed  no  right  of  search,  all  that  the  *  captors  have  [  *  232  ] 
done  is  lawless  violence ;  they  were  the  aggressors  in  viola- 
tion of  the  law  of  nations,  and  all  the  evil  that  has  followed  must  be 
attributed  to  them. 

It  has  been  argued,  that  the  party  being  brought  into  court,  whether 
rightly  or  not,  cannot  receive  restitution  because  he  is  in  delicto.  But 
if  some  courts  may  act  upon  the  principle  of  refusing  restitution  on 
this  ground,  it  is  by  no  means  clear  that  all  courts  are  possessed  of 
the  same  power.  It  may  be  different  in  the  Instance  Court  of  Ad- 
miralty from  what  it  is  in  the  Prize  Court.  But  what  is  the  delictum 
here  ?  In  the  information  it  is  charged  to  be  piracy ;  but  it  has  been 
demonstrated  by  Dr.  Lushington  not  to  come  within  any  legal  defi- 
nition of  that  ofiience.  Then  it  is  said,  if  not  an  offence  against  the 
law  of  nations,  it  is  an  offence  against  the  internal  laws  of  France ; 
but  are  the  municipal  courts  of  one  country,  armed  with  authority 
to  notice  offences  against  the  internal  law  of  another  country? 
How  can  the  French  law  give  jurisdiction  to  an  English  court  sitting 
at  Sierra  Leone  ?  Both  the  decree ^  of  the  usurper  (which  the  present 
French  government  holds  to  be  null)  and  the  ordinance  of  the  king, 
which  purports  to  be  dated  on  the  8th  of  January,  1817,*  provide  that 
offences  by  French  subjects  shall  be  tried  in  French  courts.  They 
direct,  likewise,  the  mode  in  which  the  penalties  shall  be  applied ; 
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and  how  is  it  possible  that  a  British  court  sitting  at  Sierra  Leone 

can  apply  the  forfeitures  as  directed  by  the  French  law  ? 
[  •  233  ]      •  Having  in  the  next  place  noticed  the  irregularity  with 

which  the  cause  had  been  conducted  in  the  court  below,  he 
proceeded  to  contend,  that  no  sufficient  proof  had  been  prodaced  that 
any  French  law  prohibiting  the  slave  trade  was  in  force  when  the 
present  transaction  commenced.  The  ordinance  of  the  8th  of  Jann* 
ary,  1817,^  being  posterior  in  point  of  date,  could  have  no  bearing 
upon  it.  The  decree ^  of  the  usurper  was  considered  by  the  legitimate 
government,  then  restored,  to  be  null  and  void,  and  could  therefore 
have  no  operation.  The  treaty  of  the  20th  November,  1815,^  tbongh 
containing  an  assertion  that  the  slave  trade  was  abolished  in  France^ 
did  not  purport  to  be  in  itself  a  law  forbidding  French  subjects  to 
engage  in  the  traffic ;  and  even  if  that  treaty  could  be  consideied  as 
amounting  to  a  prohibitory  law  on  the  subject,  it  was  not  known  at 
Martinique  when  the  present  voyage  commenced,  and  consequently 
was  not  binding  on  the  subjects  of  the  French  crown  resident  within 
that  part  of  its  dominions.  The  declaration  ^  contained  in  the  French 
minister's  letter,  (30th  July,  1815,)  that  the  King  of  France  had  issued 
directions  that  the  traffic  in  slaves  should  cease  throughout  his  domi- 
nions,  could  not  in  itself  be  considered  as  conclusive  evidence  of  the 
French  law,  much  less  as  the  law  itself.  Non  constat  what  became 
of  those  directions,  or  to  whom  they  were  addressed.  Certainly  it  is 
not  in  proof,  either  that  the  directions  themselves,  or  any  law  or  ordi- 
nance resulting  from  them,  have  been  duly  promulgated  within  the 

French  dominions.     It  is  said,  however,  that  this  assertion 
[  •  234  ]  of  the  French  minister  respecting  *  the  directions  issued  for 

the  abolition  of  the  traffic,  coupled  with  the  recital  in  the 
treaty  to  the  same  effect,  is  at  least  presumptive  evidence  of  the 
French  law,  and  throws  on  the  claimant  the  burden  of  proving  it  to 
be  otherwise ;  but  the  weight  of  this  burden  is  entirely  removed  bj 
the  production  of  the  ordinance  of  the  8th  of  January,  1817,*  wfaicfai 
in  answer  to  an  application  from  the  British  minister  for  ordinances,  . 
laws,  &c.,  is  produced  as  the  ordinance,  and  which  must  therefore  be 
considered  as  the  only  law  which  had  been  passed  on  this  subject. 
If  any  previous  laws  or  ordinances  had  been  in  existence,  they  must 
have  been  produced  when  so  demanded.     It  was  clear  therefore,  that 
no  such  laws  or  ordinances  had  been  passed  by  the  French  govern- 
ment until  after  this  transaction  had  taken  place,  and  consequently 
that  no  offence  had  been  committed  against  the  laws  of  France. 
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The  King^s  Advocate  and  A  damSy  in  reply,  admitted  the  proposition 
to  be  true  generally,  that  the  right  of  visitation  and  search  does  not 
exist  in  time  of  peace,  but  denied  it  to  be  so  universally.  Occasions, 
they  said,  may  and  must  arise  at  a  period  when  no  hostilities  exist, 
in  which  an  exercise  of  this  power  would  be  justifiable,  and  instanced 
the  case  of  a  foreign  ship  exporting  goods  from  a  British  colony  con- 
trary to  the  provisions  of  the  navigation  laws.  A  vessel  which  has 
been  guilty  of  so  serious  an  offence  against  the  laws  of  this  country 
may  be  visited  at  sea  by  a  British  cruiser,  and  brought  before  a  Bri- 
tish tribunal  for  legal  adjudication.  The  rule  of  law,  therefore,  which 
has  been  contended  for  on  behalf  of  the  appellant,  cannot 
be  maintained  as  an  universal  proposition,  *  but  is  subject  [  *  235  ] 
to  exceptions,  and  within  those  exceptions  must  be  included 
the  present  transaction,  which  is  a  transgression  not  only  of  muni- 
cipal law,  but  likewise  of  the  general  law  of  nations.  That  the 
property  of  parties  so  offending  should  be  liable  to  seizure  and  con- 
fiscation is  not  a  novel  doctrine  now  for  the  first  time  attempted  to 
be  introduced  into  the  code  of  the  law  of  nations.  Even  at  so  dis- 
tant a  period  of  time  as  that  in  which  the  laws  of  Oleron  ^  were 
framed,  it  was  permitted  to  seize  the  property  of  all  persons  enemies 
to  the  holy  catholic  faith  in  the  same  manner  as  that  belonging  to 
pirates.  Piracy,  therefore,  was  not,  as  has  been  contended,  the  sole 
ground  of  seizure  in  time  of  peace.  The  enemies  of  the  holy  catho- 
lic faith  were  in  those  days  not  deemed  within  the  pale  of  the  law  of 
nations,  and  therefore  their  property  was  liable  to  seizure  wherever  it 
might  be  found. 

In  whatever  light  the  slave  trade  may  have  been  viewed  in  former 
times,  it  must  no  longer  be  deemed  within  the  protection  of  the  law 
of  nations,  especially  since  the  declaration  signed  by  the  ministers  of 
the  different  European  powers,  assembled  in  congress  at  Vienna,  that 
the  trade  was  repugnant  to  the  principles  of  humanity  and  of  uni- 
versal morality.  From  that  period,  at  least,  a  traffic  in  slaves  must 
be  considered  a  crime,  and  it  is  the  right  and  duty  of  every  nation  to 
prevent  the  commission  of  crime.  A  party  who  becomes  an  alien 
enemy,  though  guilty  of  no  personal  turpitude,  is  debaned  from  de- 
manding restitution  of  his  property  in  a  court  of  justice;  d  fortiori^ 
therefore,  should  a  person  who  embarks  in  a  trade  stigmatized  as  this 
has  been,  and  denounced  as  a  crime  by  authority  of  so  high 
a  •  nature.  Upon  the  whole,  they  submitted  that,  the  vessel  [  *  236  ] 
having  illegally  resisted  the  visitation  and  search  of  those 
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who  were  duly  authorized  to  inquire  into  her  voyage  and  its  objects, 
and  having  been  engaged  in  a  traffic  prohibited  by  the  laws  of  her 
own  country,  and  contrary  to  the  general  laws  of  humanity  and  jus- 
tice, ought  not  to  be  restored  to  the  claimant. 


After  the  argument  had  been  closed,  the  commission  ^  of  the  cap- 
tor was  brought  in.  It  was  granted  by  the  governor  of  Sierra  Leone, 
under  the  statute,^  and  authorized  the  captor  to  seize  and  prosecute 
ships,  &d,  liable  to  forfeiture  for  any  offence  committed  against  the 
said  act,  or  any  other  act  of  parliament  passed  for  the  abolition  of 
the  slave  trade,  and  found  upon  or  near  the  coast  of  Africa,  Scc^  or 
within  the  limits  of  any  of  the  colonies,  settlements,  forts,  or  facto- 
ries thereof. 

Judgment. 

Sir  W.  Scott.  This  ship  was  taken  off  Cape  Mesnrada,  on  the 
coast  of  Africa,  on  the  11th  of  March,  1816,  by  an  English  colonial 
armed  vessel,  after  a  severe  engagement,  which  followed  an  attempt 
to  escape.  The  court  has  found  occasion  to  lament  that  the  particu- 
lars of  this  melancholy  transaction  are  not  more  circumstantially 
brought  to  its  notice ;  for,  in  the  mass  of  matter  with  which  these 
proceedings  are  clogged,  (matter  which  can  have  no  application  what- 
ever to  any  question  that  could  possibly  be  expected  to  arise  in  the 
case,)  no  information  is  distinctly  conveyed  to  the  court,  what  preli- 
minaries led  to  this  unfortunate  conflict,  in  which  no  fewer 
[  *  237  ]  •than  twelve  lives  were  lost  on  the  British  side,  and  three 
on  the  other,  and  in  which  several  persons  on  both  sides 
were  wounded.  The  court  is  left  to  infer,  from  the  general  course  of 
the  transaction,  that  it  originated  in  a  demand  to  visit  and  search  the 
vessel,  on  a  suspicion  of  her  being  a  slave  trader,  and  in  a  resistance 
to  that  demand ;  the  demand  and  the  resistance  being  maintained  to 
the  length  of  producing  the  calamitous  event  which  I  have  described. 

The  ship  seized  was,  in  appearance  and  in  fact,  a  French  ship,  ad- 
mitted both  in  the  plea  and  in  the  argument  to  be  so  unquestionably, 
owned  and  navigated  by  Frenchmen,  originally,  indeed,  built  in 
America,  and  having  been  for  a  short  time  in  British  possession, 
which  had  ceased.  She  is  immediately  proceeded  against  in  the 
Vice- Admiralty  Court  at  Sierra  Leone,  (whither  she  had  been  car- 
ried,) as  a  French  ship  violating  French  law  by  the  intention  of  pur- 
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chasing  slaves  for  the  purpose  of  carrying  ihem  to  her  port  in  Mar- 
tinique.    There  are  some  words  in  the  libel  which  certainly  can  have 
no  consistent  meaning  in  the  sentence  in  which  they  stand,  but  which, 
if  they  have  any  meaning  at  all,  seem  to  intimate  vaguely  and  unin- 
telligibly an  ownership  somewhere  else '  than  in   French  subjects. 
Nothing,  however,  appears  that  at  all  excites  a  suspicion  that  she  is 
not  what  she  is  treated  as  being  both  by  the  parties  and  by  the  court, 
a  French  ship.     For  the  mere  circumstance  of  her  having  had  Eng- 
lish, as  well  as  other  colors,  on  board,  cannot,  in  the  known  practice 
of  merchant  vessels,  excite  any  such  suspicion.     After  the  admission 
which  has  been  made,  that  she  had  a  contingent  intention 
*  at  least  of  trading  in  slaves,  as  well  as  other  commodities,  [  *238  ] 
if  a  convenient  opportunity  should  offer,  I  feel  it  not  requi- 
site to  enter  into  the  detail  of  the  many  circumstances  which  compel 
that  admission.     The  number  of  iron  manacles  on  board,  the  con- 
struction of  the  platforms,  the  magnitude  of  the  coppers,  the  quan- 
tity and  quality  of  the  provisions  in  store,  the  negotiations  with  the 
natives  at  Mesurada,  the  mysterious  passages  which  occur  in  the  cor- 
respondence between  the  owners,  all  tend  one  way,  to  show  a  con- 
tingent', or  rather  a  predominant  intention  so  to  trade  ;  and  this  being 
admitted,  the  court  will  not  deem  itself  guilty  of  any  injustice  in 
holding  tl\£it  the  legal  question  is  the  same  as  if  the  intention  were 
single  and  absolute  ;  for  I  have  little  doubt  but  that  the  contingency 
would  have  happened,  and  the  opportunity  would  have  offered  and 
would  have  been  used. 

At  Sierra,  proceedings  were  commenced,  which  led  to  the  first  con- 
demnation of  the  ship  and  cargo.  Much  argument  has  been  em- 
ployed to  controvert  the  jurisdiction  of  the  court  upon  the  point  of 
locality,  which  I  do  not  think  it  necessary  to  examine  for  the  deter- 
mination of  the  present  cause.  I  will  suppose  the  jurisdiction  to  be 
duly  founded,  as  far  as  the  matter  of  locality  is  concerned,  and  con- 
sider only  whether  the  sentence  can  be  sustained,  giving  the  authority 
which  pronounced  it  the  benefit  of  a  supposed  indisputable  juris- 
diction. 

At  the  outset  of  the  proceedings,  the  seizor  describes  himself  as 
commissioned  to  make  captures  and  seizures.     It  certainly  appeared 
to  be  a  singular  commission  that  authorized  him  to  make 
captures  *in  time  of  peace;  and  it  was  therefore  not  an  [*239] 
unnatural  curiosity  on  the  part  of  the  court  to  desire  to  see 
it.     The   commission,  after  repeated  requisitions,  has  been  at  last 
brought  in,  at  a  time  extremely  inconvenient  for  the  purpose  of  any 
careful  examination  by  the  court,  if  that  were  necessary.     It  may, 
however,  be  sufiicient  to  state  that  this  commission  professes  to  be 
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issued  by  the  governor  of  Sierra  Leone,  on  the  25th  of  January, 
1816,  to  be  founded  on  the  Slave  Trade  Act,  51  Geo.  III.,  and  to 
authorize  the  commander  to  seize  and  d^etain  (for  I  do  not  find  that 
the  word  capture  occurs)  all  ships  and  vessels  offending  against  that 
act,  or  any  oth^r  act  abolishing  the  slave  trade ;  and,  after  stating 
these  facts,  to  observe,  that  neither  this  British  act  of  parliament,  nor 
any  commission  founded  on  it,  can  affect  any  right  or  interest  of 
foreigners,  unless  they  are  founde^  upon  principles,  and  impose  regu- 
lations, that  are  consistent  with  the  law  of  nations.  That  is  the  only 
law  which  Great  Britain  can  apply  to  them ;  and  the  generality  of 
any  terms  employed  in  an  act  of  parliament  must  be  narrowed  in 
construction  by  a  religious  adherence  thereto. 

Upon  the  course  of  the  proceedings  in  the  court  of  Sierra  Leone, 
after  the  manner  in  which  they  have  been  adverted  to  in  ail- 
ment, I  should  desert  my  duty  if  I  did  not  make  some  remark,  with- 
out meaning  at  all  to  depart  from  that  tenderness  which  is  usually 
shown  to  mere  informalities  in  the  practice  of  Vice- Admiralty  Courts. 
I  have  no  doubt  but  that  the  gentleman  under  whose  cognizance 
these  proceedings  passed,  carried  out  with  him,  among  many  other 

laudable  qualities,  a  proper  zeal  for  the  purposes  of  the  esta- 
[  *  240  ]  blishment  of  *  Sierra  Leone ;  and  I  have  as  little  doubt  that 

he  possessed  a  still  higher  zeal  for  his  own  immediate  and 
paramount  duty,  the  correct  and  equal  administration  of  justice  to 
all  parties  who  might  come  before  him.  But  it  is  impossible  to  deny 
that  there  occur  in  these  proceedings  incongruities,  arising  (as  it 
should  seem)  from  inattention  somewhere,  not  only  to  the  common 
forms  of  law,  but  to  the  rational  principles  on  which  they  are  founded. 
What  was  the  natural,  as  well  as  legal  course  ?  Surely,  simple  and 
obvious  enough  ;  for  the  proctor,  after  lodging  in  the  registry  all  the 
papers  found  on  board,  and  citing  by  monition  the  party  ix)  appear, 
to  give  a  libel  (answering  to  the  bill  of  indictment  in  criminal  cases) 
stating  the  facts  imputed,  and  the  law  that  is  charged  to  be  violated, 
and  praying  the  examination  of  his  witnesses  thereon,  and  the  judg- 
ment of  the  court  upon  the  effect  of  the  documents  and  testimony  to 
be  produced.  The  party  charged  has  a  right  to  give  his  claim,  stating 
the  facts  by  which  he  undertakes  to  discharge  himself  from  all  legal 
censure,  and  to  produce  his  witnesses  thereon.  Upon  the  result  of 
the  whole  evidence  so  furnished,  and  of  proper  special  interrogatories 
administered  under  the  immediate  authority  of  the- judge,  the  court 
should  pronounce  its  judgment.  What  is  done  here  ?  In  the  first 
place,  the  prize  interrogatories  calculated  for  the  transactions  of  war 
are,  instantly  on  bringing  in,  applied  to  this  transaction,  which,  how- 
ever denominated  a  capture,  and  with  whatever  fatal  violence  aocom- 
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panied,  is  in  truth  a  transaction  of  peace.     Then  special  interrogato- 
ries are  administered,  non  constat  by  what  authority,  some 
of  *them,  certainly,  not  very  fairly  (at  least,  according  to  [*241  ] 
common  notions)  addressed  to  the  persons  from  whom  the 
answers  are  to  be  extracted.     It  is  in  this  late  stage  of  the  proceeding 
that  the  prosecutor  brings  forth  his  libel  or  charge,  in  which  he  tells 
the  judge  (whose  exclusive  province  it  is  to  decide  on  the  sufficiency 
of  the  proofs)  that  "  the  case  is  incontestably  proved,"  both  in  law 
and  in  fact ;  the  law  alleged  being,  that  the  slave  trade  is  prohibited 
both  by  treaty  and  by  the  internal  law  of  France ;  and  the  facts 
charged  being,  that  the  party  was  trading  in  slaves,  and  resisted 
search.     In  the  same  benevolent  view  of  saving  the  judge  the  entire 
trouble  of  performing  his  duty,  the  prosecutor  informs  him  that 
"  there  is  no  doubt  of  the  ship's  being  fitted  out  for  the  slave  trade," 
and  "  that  the  evidence  of  the  master  is  all  evasive,"  and  prays  a 
commission  of  inspection  to  ascertain  the  fact  of  which  he  had  just 
before  told  him  that  no  doubt  whatever  existed,  and  the  party  is  then 
cited  by  monition  to  appear,  after  the  case  has  been  thus  incontest- 
ably proved  against  him ;  and  then,  without  a  single  witness  exa- 
mined upon  the  libel,  without  the  smallest  evidence  produced  of  the 
foreign  law,  —  though,  upon  all  principles  of  common  jurisprudence, 
foreign  law  is  always  to  be  proved  as  a  fact,  —  the  judge,  having 
properly  reduced  the  six  counts  of  the  libel  to  two,  pronounces  the 
ship  to  be  a  French  ship,  employed  illegally  (that  is,  against  the 
French  law)  in  the  slave  trade ;  secondly,  that  she  resisted  by  force 
the  legal  search  of  the  king's  cruisers  ;  and  that,  on  both  accounts,  her- 
self and  cargo  are  to  be  confiscated.     There  is,  I  think,  consi- 
derable difficulty  •  in  vindicating  the  correctness  of  these  pro-  [  *  242  ] 
ceedings,  except  upon  the  supposition  that  persons  charged 
with  a  concern  in  so  odious  a  traffic  are  instantly  to  have  a  caput 
lupinum  placed  upon  their  shoulders,  and  are  not  entitled,  in  the  course 
of  proceedings  against  them,  to  the  ordinary  forms  and  measures  of 
justice.     However,  without  pressing  further  observation  upon  the 
proceedings  which  hav^  led  to  the  judgment,  I  hasten  to  the  more 
important  task  of  considering  the  propriety  of  the  judgment  itself, 
having  just  stated  that  the  grounds  are  two  —  one,  that  this  was  a 
a  French  ship,  intentionally  employed  in  the  African  slave  trade ;  the 
other,  that  she  resisted  by  force  the  king  of  England's  commissioned 
craiser. 

Assuming  the  fact,  which  is  indistinctly  proved,  that  there  was  a 
demand,  and  a  resistance  producing  the  deplorable  results  here  de- 
scribed, I  think  that  the  natural  order  of  things  compels  me  to  inquire 
first,  ^whether  the  party  who  demanded  had  a  right  to  search ;  for  if 
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not,  then  not  only  was  the  resistance  to  it  lawful,  but  likewise  the 
very  fact  on  which  the  other  ground  of  condemnation  rests  is  totally 
removed.  For  if  no  right  to  visit  and  search,  then  no  ulterior  right 
of  seizing  and  bringing  in,  and  proceeding  to  adjudication  ;  and  it  b 
in  the  course  of  those  proceedings  alone,  that  the  facts  are  produced, 
that  she  is  a  French  ship  trading  in  slaves ;  and  if  these  facts  are 
made  known  to  the  seizor  by  his  own  unwarranted  acts,  he  cannot 
avail  himself  of  discoveries  thus  unlawfully  produced,  nor  take  ad- 
vantage of  the  consequences  of  his  own  wrong.  Supposing, 
[  •  243  ]  however,  that  it  should  appear  that  he  had  a  right  *  to  visit 
and  search,  and  therfore  to  avail  himself  of  all  the  informa- 
tion he  so  acquired,  the  question  would  then  be,  whether  that 
information  has  established  all  the  necessary  facts?  The  first  is, 
that  this  was  a  French  ship  intentionally  employed  in  the  slave 
trade,  which,  I  have  already  intimated,  appears  to  be  sufficiently 
shown.  The  second  is,  that  such  a  trading  is  a  contravention  of  the 
French  law ;  for  it  has  been  repeatedly  admitted  that  the  court,  in 
order  to  support  this  sentence  of  condemnation,  must  have  the  foun- 
dation of  the  trade  being  prohibited  by  the  law  of  the  country  to 
which  the  party  belongs. 

Upon  the  first  question,  whether  the  right  of  search  exists  in  time 
of  peace,  I  have  to  observe,  that  two  principles  of  public  law  are 
generally  recognized  as  fundamental.  One  is  the  perfect  equality 
and  entire  independence  of  all  distinct  states.  Relative  magnitude 
creates  no  distinction  of  right ;  relative  imbecility,  whether  perma- 
nent or  casual,  gives  no  additional  right  to  the  more  powerful  neigh- 
bor ;  and  any  advantage  seized  upon  that  ground  is  mere  usurpation. 
This  is  the  great  foundation  of  public  law,  which  it  mainly  concerns 
the  peace  of  mankind,  both  in  their  politic  and  private  capacities,  to 
preserve  inviolate.  The  second  is,  that  all  nations  being  equal,  all 
have  an  equal  right  to  the  uninterrupted  use  of  the  unappropriated 
parts  of  the  ocean  for  their  navigation.  In  places  Y^here  no  local  au- 
thority exists,  where  the  subjects  of  all  states  meet  upon  a  footing  of 
entire  equality  and  independence,  no  one  state,  or  any  of  its  subjects, 
has  a  right  to  assume  or  exercise  authority  over  the  subjects  of 
[  •  244  ]  another.  I  can  find  no  *  authority  that  gives  the  right  of  inter- 
ruption to  the  navigation  of  states  in  amity  upon  the  high 
seas,  excepting  that  which  the  rights  of  war  give  to  both  belligerents 
against  neutrals.  This  right,  incommodious  as  its  exercise  may 
occasionally  be  to  those  who  are  subjected  to  it,  has  been  fully  esta- 
blished in  the  legal  practice  of  nations,  having  for  its  foundation  the 
necessities  of  self-defence,  in  preventing  the  enemy  from  being  sup- 
plied with  the  instruments  of  war,  and  from  having  his  means  of 
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annoyance  augmented  by  the  advantages  of  maritime  commerce. 
Against  the  property  of  his  enemy  each  belligerent  has  the  extreme 
rights  of  war.  Against  that  of  neutrals,  the  friends  of  both,  each  has 
the  right  of  visitation  and  search,  and  of  pursuing  an  inquiry  whether 
they  are  employed  in  the  service  of  his  enemy,  the  right  being  sub- 
ject, in  almost  all  cases  of  an  inquiry  wrongfully  pursued,  to  a  com- 
pensation in  costs  and  damages. 

With  professed  pirates  there  is  no  state  of  peace.  They  are  the 
enemies  of  every  country,  and  at  all  times ;  and  therefore  are  uni- 
versally subject  to  the  extreme  rights  of  war.  An  ancient  authority, 
the  laws  of  Oleron,^  composed  at  the  time  of  the  Crusades,  and  as 
supposed  by  an  eminent  leader  in  those  expeditions,  our  own  Richard 
I.,  represents  infidels  as  equally  subject  to  those  rights  ;  but  this  rests 
partly  upon  the  ground  of  notions  long  ago  exploded,  that  such  per- 
sons could  have  no  fellowship,  no  peaceful  communion  with  the 
faithful ;  and  still  more  upon  the  ground  of  fact  that  they  were  for 
many  centuries  engaged  in  real  hostilities  with  the  Christian  states. 
Another  exploded  practice  was  that  of  princes  granting  pri- 
vate letters  of  *  marque  against  the  subjects  of  powers  in  [  *  245  ] 
amity,  by  whom  they  had  been  injured,  without  being  able 
to  obtain  redress  from  the  sovereign  or  tribunals  of  that  country. 
But  at  present,  under  the  law,  as  now  generally  understood  and 
practised,  no  nation  can  exercise  a  right  of  visitation  and  search 
upon  the  common  and  unappropriated  parts  of  the  sea,  save  only  on 
the  belligerent  claim.  If  it  be  asked  why  the  right  of  search  does 
not  exist  in  time  of  peace  as  well  as  in  war,  the  answer  is  prompt ; 
that  it  has  not  the  same  foundation  on  which  alone  it  is  tolerated  in 
war,  —  the  necessities  of  self-defence.  They  introduced  it  in  war; 
and  practice  has  established  it.  No  such  necessities  have  introduced 
it  in  time  of  peace,  and  no  such  practice  has  established  it.  It  is 
true,  that  wild  claims  (alluded  to  in  the  argument)  have  been  occa- 
sionally set  up  by  nations,  particularly  those  of  Spain  and  Portugal, 
in  the  East  and^West  Indian  seas  :  but  these  are  claims  of  a  nature 
quite  foreign  to  the  present  question,  being  claims  not  of  a  general 
right  of  visitation  and  search  upon  the  high  seas  unappropriated,  but 
extravagant  claims  to  the  appropriation  of  particular  seas,  founded 
upon  some  grants  of  a  pretended  authority,  or  upon  some  ancient 
exclusive  usurpation.  Upon  a  principle  much  more  just  in  itself  and 
more  temperately  applied,  maritime  states  have  claimed  a  right  of 
visitation  and  inquiry  within  those  parts  of  the  ocean  adjoining  to 
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their  shores,  which  the  common  courtesy  of  nations  has,  for  their 
common  convenience,  allowed  to  be  considered  as  parts  of  their  do- 
minions for  various  domestic  purposes,  and  particularly  for 
[  •  246  ]  fiscal  or  defensive  regulations  more  *  immediately  affecting 
their   safety  and  welfare.     Such  are   our  hovering   laws, 
which  within  certain  limited  distances  more  or  less  moderately  as- 
signed,  subject  foreign   vessels    to   such   examination.      This  has 
nothing  in  common  with  a  right  of  visitation  and  search  upon  the 
unappropriated  parts  of  the  ocean.     A  recent  Swedish  claim  of  exa- 
mination on  the  high  seas,  though  confined  to  foreign  ships  bound  to 
Swedish  ports,  and  accompanied  in  a  manner  not  very  consistent  or 
intelligible,  with  a  disclaimer  of  all  right  of  visitation,  was  resisted 
by  our  government  as  unlawful,  and  was  finally  withdrawn. 

The  right  of  visitation  being  in  this  present  case  exercised  in  time 
of  peace,  the  question  arises,  how  is  it  to  be  legalized  ?  And  look- 
ing to  what  I  have  described  as  the  known  existing  law  of  nations 
evidenced  by  all  authority  and  all  practice,  it  must  be  upon  the 
ground  that  the  captured  vessel  is  to  be  taken  legally  as  a  pirate,  or 
else  some  new  ground  is  to  be  assumed  on  which  this  right  which 
has  been  distinctly  admitted  not  to  exist  generally  in  time  of  peace 
can  be  supported.  Wherever  it  has  existed,  it  has  existed  upon  the 
ground  of  repelling  injury,  and  as  a  measure  of  self-defence.  No 
practice  that  exists  in  the  world  carries  it  farther. 

It  is  perfectly  clear,  that  this  vessel  cannot  be  deemed   a  pirate 

from  any  want  of  a  national  character  legally  obtained.     She  is  the 

property  not  of  sea  rovers,  but  of  French  acknowledged  domiciled 

subjects.     She  has  a  French  pass,  French  register,  and  all  proper 

documents,  and  is  an  acknowledged  portion  of  the  mercantile  marine 

of  that  country.     If,  therefore,  the   character  of  a  pirate 

[  •  247  ]  *  can  be  impressed  upon  her,  it  must   be   only   od   the 

ground  of  her  occupation  as  a  slave  trader ;  no  other  act  of 

piracy  being  imputed.     The  question  then  comes  to  this :  —  Can  the 

occupation  of  this  French  vessel  be  legally  deemed  a*piracy,  inferring, 

as  it  must  do,  if  it  be  so,  all  the  pains  and  penalties  of  piracy  ? 

I  must  remember  that,  in  discussing  this  question,  I  must  consider 
it,  not  according  to  any  private  moral  apprehensions  of  my  own  (if 
I  entertained  them  ever  so  sincerely,but  as  the  law  considers  it :  and, 
looking  at  the  question  in  that  direction,  I  think  it  requires  no  labor 
of  proof  to  shpw  that  such  an  occupation  cannot  be  deemed  a  legal 
piracy.  The  very  statute  lately  passed,  which  makes  it  a  transporta- 
ble offence  in  any  British  subject  to  be  concerned  in  this  trade,  affords 
a  decisive  proof  that  it  was  not  liable  to  be  considered  as  a  piracy, 
and  a  capital  offence,  as  it  would  be  in  foreigners  as  well  as  British 
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subjects,  if  it  was  a  piracy  at  all.  In  trath  it  wapts  some  of  the  dis- 
tinguishing features  of  that  offence.  It  is  not  the  act  of  freebooters, 
enemies  of  the  human  race,  renouncing  every  country,  and  ravaging 
every  country  in  its  coasts  and  vessels  indiscriminately,  and  thereby 
creating  an  universal  terror  and  alarm ;  but  of  persons  confining 
their  transactions  (reprehensible  as  they  may  be)  to  particular  coun- 
tfies,  without  exciting  the  slightest  apprehension  in  others.  It  is  not 
the  act  of  persons  insulting  and  assaulting  coasts  and  vessels  against 
the  will  of  the  governments  and  the  course  of  their  laws,  but  of  per- 
sons resorting  thither  to  carry  on  a  traffic  (as  it  is  there  most  unfortu- 
nately deemed,)  not  only  recognized  but  invited  by  the 
institutions  *  and  the  administrations  of  those  barbarous  [  *  248  ] 
communities.  But  it  is  unnecessary  to  pursue  this  topic 
further.  It  has  not  been  contended  in  argument,  that  the  common 
case  of  dealing  in  slaves  could  be  deemed  a  piracy  in  law.  In  all 
the  fervor  of  opinion  which  the  agitation  of  all  questions  relating  to 
this  practice  has  excited  in  the  minds  of  many  intelligent  persons  in 
this  country,  no  attempt  has  ever  been  thought  of,  at  least  with  any 
visible  effect,  to  submit  any  such  question  to  the  judgment  of  the 
law  by  such  a  prosecution  of  any  form  instituted  in  any  court :  and 
no  lawyer,  I  presume,  could  be  found  hardy  enough  to  maintain,  that 
an  indictment  for  piracy  could  be  supported  by  the  mere  evidence  of 
a  trading  in  slaves.  Be  the  malignity  of  the  practice  what  it  may,  it 
is  not  that  of  piracy,  in  legal  consideration. 

Piracy  being  excluded,  the  court  has  to  look  for  some  new  and 
peculiar  ground :  but  in  the  first  place  a  new  and  very  extensive 
ground  is  offered  to  it  by  the  suggestion,  which  has  been  strongly 
pressed,  that  this  trade,  if  not  the  crime  of  piracy,  is  nevertheless 
crime,  and  that  every  nation,  and  indeed  every  individual  has  not 
only  a  right,  but  a  duty,  to  prevent  in  every  place  the  commission  of 
crime.  It  is  a  sphere  of  duty  sufficiently  large  that  is  thus  opened 
out  to  communities  and  to  their  members.  But  to  establish  the  con- 
sequence required,  it  is  first  necessary  to  establish  that  the  right  to 
interpose  by  force  to  prevent  the  commission  of  crime,  commences 
not  upon  the  commencement  of  the  overt  act,  nor  upon  the 
evident  approach  towards  it,  but  on  the  bare  surmise 
grounded  on  the  mere  possibility  ;  •  for  unless  it  goes  [  *  249  ] 
that  length  it  will  not  support  the  right  of  forcible  inquiry 
and  search.  What  are  the  proximate  circumstances  which  confer 
on  you  the  right  of  intruding  yourself  into  a  foreign  ship,  over 
which  you  have  no  authority  whatever,  or  of  demanding  the  sub- 
mission of  its  cr6w  to  your  inquiry,  whether  they  mean  to  deal  in  the 
traffic  of  slaves,  not  in  your  country,  but  in  one  with  which  you  have 
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no  connection  ?  "Where  is  the  law  that  has  defined  those  circum- 
stances and  created  that  right  under  their  existence  ?  Secondly,  it 
must  be  shown  that  the  act  imputed  to  the  parties  is  unquestionably 
and  legally  criminal  by  the  universal  law  of  nations ;  for  the  right  of 
search  claimed  makes  no  distinctions,  and  in  truth  can  make  none; 
for  till  the  ship  is  searched  it  cannot  be  known  whether  she  is  a  slave 
trader  or  not,  and  whether  she  belongs  to  a  nation  which  admits  the 
act  to  be  criminal,  or  to  one  which  maintains  it  to  be  simply  com- 
mercial,—and  I  say  legally  criminal,  because  neither  this  court  nor 
any  other  can  carry  its  private  apprehensions,  independent  of  law, 
into  its  public  judgments  on  the  quality  of  actions.  It  must  conform 
to  the  judgment  of  the  law  upon  that  subject ;  and  acting  as  a  court 
in  the  administration  of  law,  it  cannot  attribute  criminality  to  an  act 
where  the  law  imputes  none.  It  must  look  to  the  legal  standard  of 
morality ;  and  upon  a  question  of  this  nature,  that  standard  must  be 
found  in  the  law  of  nations  as  fixed  and  evidenced  by  general  and 
ancient  and  admitted  practice,  by  treaties  and  by  the  general  tenor 

of  the  laws  and  ordinances,  and  the  formal  transactions  of 
[  •250  ]  civilized  states  ;  and  looking  to  those  *  authorities,  I  find  a 

difficulty  in  maintaining  that  the  traffic  is  legally  criminal 
Let  me  not  be  misunderstood,  or  misrepresented,  as  a  professed 
apologist  for  this  practice,  when  I  state  facts  which  no  man  can 
deny,  —  that  personal  slavery  arising   out  of  forcible   captivity  is 
coeval  with  the  earliest  periods  of  the  history  of  mankind,  —  that  it 
is  found  existing  (and  as  far  as  appears  without  animadversion)  in 
the  earliest  and  most  authentic  records  of  the  human  race,  —  that  it 
is  recognized  by  the  codes  of  the  most  polished  nations  of  antiquity, 
—  that  under  the  light  of  Christianity  itself,  the  possession  of  persons 
so  acquired  has  been  in  every  civilized  country  invested  vriih  the 
character  of  property,  and  secured  as  such  by  all  the  protections  of 
law,  — that  solemn  treaties  have  been  framed  and  national  monopo- 
lies eagerly  sought,  to  facilitate  and  extend  the  commerce  in  this 
asserted  property,  — and  all  this,  with  all  the  sanctions  of  law,  pub- 
lic and  municipal,  and  without  any  opposition,  except  the  protests  of 
a  few  private  moralists,  little  heard  and  less  attended  to,  in  every 
country,  till  within  these  very  few  years,  in  this  particular  country. 
If  the  matter  rested  here,  I  fear  it  would  have  been  deemed  a  most 
extravagant  assumption  in  any  court  of  the  law  of  nations,  to  pro- 
nounce that  this  practice,  the  tolerated,  the  approved;  the  encouraged 
object  of  law,  ever  since  man  became  subject  to  law,  was  prohibited 
by  that  law,  and  was  legally  criminal.     But  the  matter  does  not  rest 
here.     Within  these  few  years  a  considerable  change   of  opinion 
has  taken  place,  particularly  in  this  country.     Formal  de<darations 
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have  been  made,  and  laws  enacted  in  •reprobation  of  this  [  •251  ] 
practice ;  and  pains,  ably  and  zealously  conducted,  have 
been  taken  to  induce  other  countries  to  follow  the  example ;  but  at 
present  with  insufficient  effect :  for  there  are  nations  which  adhere  to 
the  practice,  under  all  the  encouragement  which  their  own  laws  can 
give  it  What  is  the  doctrine  of  our  courts  of  the  law  of  nations 
relatively  to  them  ?  Why,  that  their  practice  is  to  be  respected ;  that 
their  slaves  if  taken  are  to  be  restored  to  them  ;  and  if  not  taken 
under  innocent  mistake,  to  be  restored  with  costs  and  damages.  All 
this,  surely,  upon  the  ground  that  such  conduct  on  the  part  of  any 
state  is  no  departure  from  the  law  of  nations ;  because,  if  it  were,  no 
such  respect  could  be  allowed  to  it,  upon  an  exemption  of  its  own 
making ;  for  no  nation  can  privilege  itself  to  commit  a  crime  against 
the  law  of  nations  by  a  mere  municipal  regulation  of  its  own.  And 
if  our  understanding  and  administration  of  the  law  of  nations  be, 
that  every  nation,  independently  of  treaties,  retains  a  legal  right  to 
carry  on  this  traffic,  and  that  the  trade  carried  on  under  that  authority 
is  to  be  respected  by  all  tribunals,  foreign  as  well  as  domestic,  it  is 
not  easy  to  find  any  consistent  grounds  on  which  to  maintain  that 
the  traffic,  according  to  our  views  of  that  law,  is  criminal. 

Against  the  subjects  of  countries  which  have  issued  declarations 
hostile  to  the  trade,  the  courts  have  not  unfairly  applied  the  argvr 
mentum  ad  homines.  At  the  same  time,  it  is  impossible  not  to  feel 
(and  with  concern,)  that  if  the  real  understanding  of  the  law,  both 
in  this  country  and  others,  is  to  be  collected  from  public  acts 
as  well  •  as  from  public  declarations,  it  will  at  least  be  diffi-  [  •  252  ] 
cult  to  determine  with  certainty  and  precision  what  that 
understanding  really  is ;  some  parts  of  their  systems  looking  one 
way,  and  some  another.  The  notorious  fact  is,  that  in  the  dominions 
of  this  country  and  others,  many  thousands  of  persons  are  held  as 
legal  property,  they  and  their  posterity,  upon  no  other  original  title 
than  tfiat  which  I  am  now  called  upon  to  pronounce  a  crime, — 
every  one  of  these  instances  attended  with  all  the  aggravation  that 
appertains  to  the  long  continuation  of  crime,  if  crime  it  be ;  and  yet 
protected  by  law,  with  all  the  securities  that  can  be  given  to  property 
in  its  most  respected  forms.  Recent  treaties  with  foreign  powers 
stipulate  for  a  permitted  continuance  of  this  traffic  to  them  for  a 
course  of  years,  and  in  extensive  districts,  and  without  any  limitation 
of  the  numbers  they  may  export,  —  that  is,  according  to  the  argu- 
ment that  has  been  held,  contracts  for  the  commission  of  crime, 
without  stint,  throughout  those  districts,  and  during  those  periods  of 
time !  In  such  a  state  of  law  and  fact,  at  home  and  abroad,  it  is 
more  than  difficult  to  arrive  at  the  conclusion,  and  for  this  court, 

13  ♦ 
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representing  this  country,  to  notify  such  conclusion  to  foreign  parties, 
that,  in  its  clear  and  consistent  judgment  of  the  law  of  nations  upon 
this  traffic,  it  is  a  gross  violation  of  that  law. 

Much  stress  is  laid  upon  a  solemn  declaration  of  very  eminent 
persons  assembled  in  congress,  whose  rank,  high  as  it  is,  is  by  no 
means  the  most  respectable  foundation  of  the  weight  of  their  opinion 

that  this  traffic  is  contrary  to  all  religion  and  morality. 
[  •  253  ]  Great  as  the  reverence  due  to  such  *  authorities  may  be, 

they  cannot,  I  think,  be  admitted  to  have  the  force  of  over- 
ruling the  established  course  of  the  general  law  of  nations.  Sup- 
pose an  equal  number  of  foreign  personages,  equal  in  rank  and 
station,  and,  if  such  could  be  found,  in  talents,  were  to  declare  that 
the  right  of  search  in  time  of  war,  as  exercised  on  neutrals,  was  con- 
trary to  all  reason  and  justice ;  this  country,  I  presume,  would  not 
attribute  any  such  effect  to  such  opinions  so  delivered,  even  althoagh 
they  were  not  accompanied,  as  this  declaration  is,  with  any  con- 
temporary acts,  which  evinced  that  they  were  considered  by  the  par- 
ties themselves  rather  as  speculative  opinions  than  as  dra-wing  after 
them  the  obligation  of  a  public  and  practical  conformity ;  for  other- 
wise some  difficulty  might  occur  in  reconciling  the  stipulated  con- 
tinuation of  this  traffic  contained  in  some  treaties  framed  at  no 
great  distance  of  time,  with  the  description  of  its  nature  and  quality 
as  represented  in  this  declaration. 

It  is  next  said  that  ^very  country  has  a  right  to  enforce  its  own 
navigation  laws  ;*  and  so  it  certainly  has,  so  far  as  it  does  not  inter- 
fere with  the  rights  of  others.  It  has  a  right  to  see  that  its  own  vessels 
are  duly  navigated,  but  it  has  no  right  in  consequence  to  visit  and 
search  all  the  apparent  vessels  of  other  countries  on  the  high  seas,  in 
order  to  institute  an  inquiry  whether  they  are  not  in  truth  British 
vessels  violating  British  laws.  No  such  right  has  ever  been  claimed, 
nor  can  it  be  exercised  without  the  oppression  of  interrupting  and 

harassing  the  real  and  lawful  navigation  of  other  countries ; 
[  •  254  ]  for  the  right  of  search  when  it  *  exists  at  all,  is  universal,  and 

will  extend  to  vessels  of  all  countries,  whether  they  tolerate 
-the  slave  trade  or  not ;  and  whether  the  vessels  are  employed  in  slave 
trading  or  in  any  other  traffic.  It  is  no  objection  to  say  that  British 
ships  may  thus  by  disguise  elude  the  obligations  of  British  law.  The 
answer  of  the  foreigner  is  ready,  that  you  have  no  right  to  provide 
against  that  inconvenience  by  imposing  a  burden  upon  his  navigation. 
If  even  the  question  were  reduced  to  this,  that  either  all  British  ships 
might  fraudulently  escape,  or  all  foreign  ships  be  injuriously  harassed. 
Great  Britain  could  not  claim  the  option  to  embrace  the  latter  branch 
.of  the  alternative.     When  you  complain  that  the  regulation  cannot 
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be  enforced  without  the  exercise  of  such  a  right,  the  answer  again  is, 
that  you  ought  to  not  make  regulations  which  you  cannot  enforce 
without  trespassing  on  the  rights  of  others.  If  it  were  a  matter  by 
which  your  own  safety  was  affected,  the  necessities  of  self-defence 
would  fully  justify  ;  but  in  a  matter  in  which  your  own  safety  is  in  no 
degree  concerned,  you  have  no  right  to  prevent  a  suspected  injustice 
towards  another,  by  committing  an  actual  injustice  of  your  own. 

The  next  argument  is,  that  the  legislature  must  have  contemplated 
the  exercise  of  this  right  in  time  of  peace ;  otherwise  they  have  left 
the  remedy  incomplete,  and  peace  in  Europe  will  be  war  in  Africa. 
The  legislature  must  be  understood  to  have  contemplated  all  that  was 
within  its  power,  and  no  jnore.     It  provided  for  the  existing 
occasion,  and  left  to  future  wisdom  to  provide  for  *  future  [  •  255  ] 
times.     Nothing  can  be  more  clear,  than  that  it  was  so  un- 
derstood by  the  British  government;  for  the  project  of  the  treaty  pro- 
posed by  Great  Britain  to  France,  in  1815,  isf  "  that  permission  should 
be  reciprocally  given  by  each  nation  to  search  and  bring  in  the  ships  * 
of  each  other;"  and  when  the  permission  of  neutrals  to  have  their 
ships  searched  is  asked  at  the  commencement  of  a  war,  it  may  then 
be  time  enough  to  admit  that  the  right  stands  on  exactly  the  same 
footing  in  time  of  war  and  in  time  of  peace.     The  fact  turned  out  to 
be,  that  such  permission  was  actually  refused  by  France,  upon  the 
express  ground  that  she  would  not  tolerate  any  maritime  police  to 
be  exercised  on  her  subjects,  but  by  herself.     Nor  can  it  be  matter  of 
just  surprise  or  resentment,  that  that  people  should  be  willing  to 
retain,  what  every  independent  nation  must  be  averse  to  part  with, 
the  exclusive  right  of  executing  their  own  laws. 

It  is  pressed  as  a  difficulty,  what  is  to  be  done,  if  a  French  ship 
laden  with  slaves  for  a  French  port  is  brought  in  ?  I  answer,  w^ith- 
out  hesitation,  restore  the  possession  which  has  been  unlawfully 
divested — rescind  the  illegal  act  done  by  your  own  subject;  and 
leave  the  foreigner  to  the  justice  of  his  own  country.  What  evil 
follows  ?  If  the  laws  of  France  do  not  prohibit,  you  admit  that  con- 
demnation cannot  take  place  in  a  British  court.  But  if  the  law  of 
France  be  what  you  contend,  what  would  have  followed  upon  its  arri- 
val at  Martinique,  the  port  whither  it  was  bound?  That  all  the 
penalties  of  the  French  law  would  have  been  immediately 
thundered  upon  it.  If  your  case  be  *  true,  there  will  be  no  [  *  256  ] 
failure  of  justice.  Why  is  the  British  judge  to  intrude  him- 
self tn  5M65trftwmym5,  when  every  thing  requisite  will  be  performed 
in  the  French  court  in  a  legal  and  effectual  manner  ?  Why  is  the 
British  judge,  professing,  as  he  does,  to*  apply  the  French  law,  to 
assume  cognizance  for  the  mere  purpose  of  directing  that  the  penal- 
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ties  shall  go  to  the  British  crown  and  its  subjects,  which  that  law  has 
appropriated  to  the  French  crown  and  its  subjects,  thereby  combining, 
in  one  act  of  this  usurped  authority,  an  aggression  upon  French  pro- 
perty as  well  as  upon  French  jurisdiction  ? 

It  is  said,  and  with  just  concern,  that  if  not  permitted  in  time  of 
peace  it  will  be  extremely  difficult  to  suppress  the  traffic.  It  will  be 
so,  and  no  man  can  deny,  that  the  suppression,  however  desirable, 
and  however  sought,  is  attended  with  enormous  difficulties  ;  dif&cnl- 
ties  which  have  baffled  the  most  zealous  endeavors  for  many  years. 
To  every  man  it  must  have  been  evident  that  without  a  general  and 
sincere  concurrence  of  all  maritime  states  in  the  principle  and  in  the 
proper  modes  of  pursuing  it,  comparatively  but  little  of  positive  good 
could  be  acquired ;  so  far  at  least,  as  the  interests  of  the  victims  of 
this  commerce  were  concerned  in  it ;  and  to  every  man  who  looks  to 
the  rival  claims  of  these  states,  to  their  established  habit  of  trades,  to 
their  real  or  pretended  wants,  to  their  different  modes  of  thinking,  and 
to  their  real  mode  of  acting  upon  this  particular  subject,  it  most  be 
equally  evident  that  such  a  concurrence  was  matter  of  very  difficolt 
attainment  But  the  difficulty  of  the  attainment  will  not 
[  •  257  ]  legalize  measures  that  are  *  otherwise  illegal.  To  press  for- 
ward to  a  great  principle  by  breaking  through  every  other 
great  principle  that  stands  in  the  way  of  its  establishment ;  to  force 
the  way  to  the  liberation  of  Africa  by  trampling  on  the  independence 
of  other  states  in  Europe ;  in  short,  to  procure  an  eminent  good  by 
means  that  are  unlawful ;  is  as  little  consonant  to  private  morality 
as  to  public  justice.  Obtain  the  concurrence  of  other  nations,  if  you 
can,  by  application,  by  remonstrance,  by  example,  by  every  peaceable 
instrument  which  man  can  employ  to  attract  the  consent  of  man. 
But  a  nation  is  not  justified  in  assuming  rights  that  do  not  belong  to 
her,  merely  because  she  means  to  apply  them  to  a  laudable  purpose ; 
nor  in  setting  out  upon  a  moral  crusade  of  converting  other  nations 
by  acts  of  unlawful  force.  Nor  is  it  to  be  argued,  that  because  other 
nations  approve  the  ultimate  purpose,  they  must  therefore  submit  to 
every  measure  which  any  one  state  or  its  subjects  may  inconsiderately 
adopt  for  its  attainment.  In  this  very  case  nothing  can  be  clearer 
than  that  the  only  French  law  produced  is  in  direct  contradiction 
to  such  a  notion ;  because  approving  as  it  does  (though  to  a  very 
limited  extent)  the  abolition,  it  nevertheless  reserves  to  its  own  author- 
ities the  cognizance  of  each  cause  and  the  appropriation  of  the  penal- 
ties. 

If  I  felt  it  necessary  to  press  the  consideration  further,  it  would  be 
by  stating  the  gigantic  mischiefs  which  such  a  claim  is  likely  to  pro- 
duce.    It  is  no  secret,  particularly  in  this  place,  that  the  right  of  search 
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in  time  of  war,  though  unquestionable,  is  not  submitted  to  without 
complaints  loud  and  bitter,  in  spite  of  all  the  modifications  that  can 
be  applied  to  it.  If  this  right  of  war  is  imported  into  peace 
*  by  convention,  it  will  be  for  the  prudence  of  states  to  regu-  [  *  258  ] 
late  by  that  convention  the  exercise  of  the  right  with  all  the 
softenings  of  which  it  is  capable.  Treaties,  however,  it  must  be 
remembered,  are  perishable  things,  and  their  obligations  are  dissipated 
by  the  first  hostility.  The  covenants,  however  solemn,  for  the  aboli- 
tion of  the  trade,  or  for  the  exercise  of  modes  of  prevention,  coexist 
only  with  the  relations  of  amity  among  the  confederate  states.  At 
the  same  time  it  may  be  hoped,  that  so  long  as  the  treaties  do  exist, 
and  their  obligations  are  sincerely  and  reciprocally  respected,  the 
exercise  of  a  right,  which  pro  tanto  converts  a  state  of  peace  into  a 
state  of  war,  may  be  so  conducted  as  not  to  excite  just  irritation. 
But  if  it  be  assumed  by  force,  and  left  at  large  to  operate  reciprocally 
upon  the  ships  of  every  state,  (for  it  must  be  a  right  of  all  against  all,) 
without  any  other  limits  as  to  time,  place,  or  mode  of  inquiry  than 
such  as  the  prudence  of  particular  states,  or  their  individual  subjects, 
may  impose,  I  leave  the  tragedy  contained  in  this  case  to  illustrate 
the  effects  that  are  likely  to  arise  in  the  very  first  stages  of  the  process, 
without  adding  to  the  account  what  must  be  considered  as  a  most 
awful  part  of  it,  the  perpetual  irritation  and  the  universal  hostility 
which  are  likely  to  ensue. 

Let  it  however  be  taken,  for  the  present,  that  the  whole  of  these 
premises,  tending  to  show  that  no  right  of  search  upon  the  high  seas, 
exists  in  time  of  peace,  are  either  unsound  in  themselves,  or  are  strained 
to  produce  a  conclusion  that  is  so ;  I  proceed  to  inquire  how  far  the 
French  law  had  actually  abolished  the  slave  trade  at  the  time 
this  adventure  occurred ;  having  already  observed  *  that  if  it  [  *  259  ] 
were  not,  the  sentence  of  condemnation  was  admitted  to  be 
unmaintainable,  and  that  no  proof  whatever  of  any  French  law  was 
produced  in  the  court  below  either  by  the  exhibition  of  the  law  itself 
or  by  the  information  received  from  foreign  professors  and  practisers 
of  that  law,  or  by  any  thing  else  than  the  mere  assertion  of  the  pro- 
secutor in  the  libel.     What  proof  is  offered  is  brought  in  upon  the 
appeal,  and  the  question  depends  on  its  sufficiency. 

The  actual  state  of  the  matter,  as  I  collect  it  from  these  documents,^ 
is  this :  —  On  the  27th  of  July,  1815,  the  British  minister  at  Paris 
writes  a  note  to  Prince  Talleyrand,  then  minister  to  the  King  of 
France,  inclosing  a  protocol  of  the  fifteenth  conference,  and  express- 


*  Appendix,  (H.) 


260  CASES    DETERMINED    IN    THE 


Le  liOais.    2  Dod. 


ing  a  desire,  on  the  part  of  his  court,  to  be  iuformed,  whether,  under 
the  law  of  France,  as  it  then  stood,  it  was  prohibited  to  French  sub- 
jects to  carry  on  the  slave  trade.^  The  French  minister  informs  him, 
in  answer,  on  the  30th  of  July,  that  the  law  of  the  Usurper  on  that 
subject  was  null  and  void  (as  were  all  his  decrees) ;  but  that  his 
•most  Christian  Majesty  had  issued  directions,  that  on  the  part  of 
France  "  the  traffic  should  cease  from  the  present  time  everywhere 
and  for  ever."  In  what  form  these  directions  were  issued,  or  to  whom 
addressed,  does  not  appear,  but  upon  such  authority  it  must  be  pre- 
sumed that  they  were  actually  issued.  It  is,  however,  no  violatioB 
of  the  respect  due  to  that  authority  to  inquire  what  was  the  result  or 
effect  of  those  directions  so  given.  What  followed  in  obedience  to 
them  in  any  public  and  binding  form  ?  And  I  fear  I  am  compelled 
to  say  that  nothing  of  the  kind  followed,  and  that  the  directions  must 
have  slept  in  the  portfolio  of  the  office  to  which  they  were 
[  *  260  ]  addressed ;  for  it  is,  I  *  think,  impossible  that  if  any  public 
and  authoritative  ordinance  had  followed,  it  could  have 
escaped  the  sleepless  attention  of  many  persons  in  our  own  ooontry 
to  all  public  foreign  proceedings  upon  this  interesting  subject.  Still 
less  would  it  have  escaped  the  notice  of  the  British  resident  minister, 
who  at  the  distance  of  a  year  and  a  half  is  compelled  on  the  part  of 
his  own  court  to  express  a  curiosity  to  know  what  laws,  ordinances, 
instructions,  and  other  public  and  ostensible  acts  had  passed  for  tiie 
abolition  of  the  slave  trade. 

On  the  30th  of  November  in  the  same  year,  the  additional  artide 
of  the  definite  treaty ,2  a  very  solemn  instrument  most  undoubtedly,  is 
formally  and  publicly  executed,  and  it  is  in  these  terms  :  — «  The 
high  contracting  parties,  sincerely  desiring  to  give  effect  to  the  mea- 
sures on  which  they  deliberated  at  the  congress  of  Vienna,  for  the 
complete  and  universal  abolition  of  the  slave  trade,  and  having  each 
in  their  respective  dominions  prohibited,  without  restriction,  their 
colonies  and  subjects,  from  taking  any  part  whatever  in  ibis  traffic, 
engage  to  renew,  conjointly,  their  efforts,  with  a  view  to  ensoie  final 
success  to  the  principles  which  they  proclaimed  in  the  declaration  of 
the  8th  February,  1815,  and  to  concert,  without  loss  of  time,  by  their 
minister  at  the  court  of  London,  the  most  efiectual  measures  for  the 
entire  and  definitive  abolition  of  a  traffic  so  odious  and  so  highly  re- 
proved by  the  laws  of  religion  and  nature." 

Now  what  are  the  effects  of  this  treaty  ?     According  to  the  view  I 
take  of  it  they  are  two,  and  two  only ;  one  declaratory  of  a  fact,  the 
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^other,  promissory  of  fature  measures.     It  is  to  be  observed 
•that  the  treaty  itself  does  not  abolish  the  slave  trade,  it  [•261] 
does  not  inform  the  subjects  that  the  trade  is  hereby  abo- 
lished, and  that  by  virtue  of  the  prohibitions  therein  contained,  its 
subjects  shall  not  in  future  carry  on  that  trade ;  but  the  contracting 
powers  mutually  inform  each  other  of  the  fact,  that  they  have  in 
their  respective  dominions  abolished  the  slave  trade,  without  stating 
at  all  the  mode  in  which  that  abolition  had  taken  place.     It  next  en- 
gages to  take  future  measures  for  the  universal  abolition.    That,  with 
respect  to  both  the  declaratory  and  promissory  parts,  Great  Britain 
has  acted  with  the  optima  fides  is  known  to  the  whole  world,  which 
has  witnessed  its  domestic  laws  as  well  as  its  foreign  negotiations. 

I  am  very  far  from  intimating  that  the  government  of  this  country 
did  not  act  with  perfect  propriety  in  accepting  the  assurance  that  the 
French  government  had  actually  abolished  the  slave  trade,  as  a  suffi- 
cient proof  of  the  fact ;  but  the  fact  is  now  denied  by  a  person  who 
has  a  right  to  deny  it ;  for  though  a  French  subject,  he  is  not  bound 
to  acknowledge  the  existence  of  any  law  that  has  not  publicly  ap- 
peared, and  the  other  party  having  taken  upon  himself  the  burden  of 
proving  it  in  the  course  of  a  legal  inquiry,  the  court  is  compelled  to 
demand  and  expect  the  ordinary  evidence  of  such  a  disputed  fact. 

It  was  not  till  the  15th  of  January  ^  in  the  present  year  thfit  the 
British  resident  minister  applies  for  the  communication  I  have  de- 
scribed, of  all  laws,  instructions,  ordonnances,  and  so  on ;  he  receives 
in  return,  what  is  delivered  by  the  French  minister  as  the  ordonnance, 
bearing  date  only  one  week  before  the  requested  communi- 
cation, namely,  *  the  8th  of  January.^     It  has  been  asserted,  [  *  262  ] 
in  argument,  that  no  such  ordonnance  has  yet  up  to  this 
very  hour  even  appeared  in  any  printed  or  public  form,  however 
much  it  might  import  both  French  subjects    and  the    subjects   of 
foreign  states  so  to  receive  it ;  how  that  fact  may  be  I  cannot  say ; 
but  I  observe  it  appears  before  me  in  a  manuscript  form,  and  by 
inquiry  at  the  Secretary  of  State's  office  I  find  it  exists  there  in  no 
other  plight  or  condition. 

In  transmitting  this  to  the  British  government,  the  British  minister 
observes,  it  is  not  the  document  he  had  reason  to  expect,  and  certainly 
with  much  propriety  ;  for  how  does  the  document  answer  his  requisi- 
tion ?  His  requisition  is  for  all  laws,  ordonnances,  instructions,  and 
80  forth.  How  does  this,  a  simple  ordonnance,  professing  to  have 
passed  only  a  week  before,  realize  the  assurance  given  on  the  30th  of 
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July,  1815,  that  the  traffic  "should  cease  from  the  present  time 
everywhere  and  forever?"  Or  how  does  this  realize  the  promise 
made  in  November,  that  measures  should  be  taken  without  loss  of 
time  to  prohibit  not  only  French  colonies  but  French  subjects  like- 
wise from  taking  aAy  part  whatever  in  this  traffic  ?  What  is  this 
regulation  in  substance?  "Why  it  is  a  mere  prospective  colonial 
regulation,  prohibiting  the  importation  of  slaves  into  the  French  colo- 
nies from  the  8th  of  January,  1817  ?  Consistently  with  this  declara- 
tion, even  if  it  does  exist  in  the  form  and  with  the  force  of  a  law, 
French  subjects  may  be  yet  the  common  carriers  of  slaves  to  any 
foreign  settlement  that  will  admit  them,  and  may  devote  their  capital 
and  their  industry,  unmolested  by  law,  to  the  supply  of  any  such 

markets. 

[  •  263  ]      Supposing,  however,  the  regulations  to  contain   *  the 

fullest  and  most   entire  fulfilment  of  the  engagement  of 

France,  both  in  time  and  in  substance,  what  possible  application  can 

a  prospective  regulation  of  January,  1817,  have  to  a  transaction  of 

March  in  1816  ? 

The  counsel,  fully  sensible  of  the  difficulty,  have  been  obliged  to 
resort,  first,  to  the  conduct  of  the  master,  whose  studious  concealment 
of  his  transactions  argues,  as  they  contend,  his  consciousness  of  their 
illegality.  That,  from  the  fervor  which  the  agitation  of  such  ques- 
tions had  excited,  any  thing  and  every  thing  might  be  feared  in  that 
quarter  of  the  globe  is  not  at  all  extraordinary ;  but  the  concealment 
of  the  master,  if  even  much  greater  than  it  is,  would  not,  under  those 
apprehensions,  or  indeed  under  any  apprehensions,  prove  the  exist- 
ence of  a  law  that  did  not  exist.  They  are  next  driven  to  the  sup- 
position of  intermediate  edicts,  though  the  French  minister  has  not 
thought  fit  to  produce  them.  I  must  observe,  first,  that  the  prohibi- 
tion of  the  introduction  of  slaves  into  her  colonies  would  be  the  first 
step  that  would  be  taken,  or,  as  they  express  it,  the  initiative  of  any 
course  of  regulations ;  and,  secondly,  that  nobody  is  now  to  he  told 
that  a  modern  edict  which  does  not  appear,  cannot  be  presumed ;  and 
that  no  penal  law  of  any  state  can  bind  the  conduct  of  its  subjects, 
unless  it  is  conveyed  to  their  attention  in  a  way  which  excludes  the 
possibility  of  honest  ignorance.  Surely,  there  is  no  case  in  which 
the  maxim,  that  what  does  not  appear  is  to  be  treated  in  the  same 
way  as  if  it  did  not  exist,  more  fully  and  forcibly  applies  than  one  in 

which  they  have  been  demanded  by  the  person  who  had  a 
[  •  264  ]  right  to  demand  them,  and  have  been  withheld  *  by  those 

who  had  a  duty  to  produce  them.  The  very  production  of 
a  law  professing  to  be  enacted  in  the  beginning  of  1817,  is  a 
satisfactory  proof  that  no  such  law  existed  in  1816,  the  year  of  this 
transaction. 
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It  would  be  going  further  than  the  necessities  of  the  present  case 
require  me  to  do,  to  say  that  the  evidence  now  offered  does  not  enable 
me  to  assert  that  the  French  law  prohibited  its  subjects  from  taking 
any  part  whatever  in  this  trafEc.  It  is  enough  to  say,  that  no  law  is 
shown,  which  can  have  any  bearing  upon  this  transaction.  The 
Usurper's  law  was  dead-born ;  and  if  any  law  existed  at  the  time  of 
this  transaction,  it  must  be  that  which  permitted  the  traffic  for  five 
years ;  for  the  authority  of  that  law  could  not  be  destroyed  by  the 
usurpation ;  but  whether  it  had  existence  or  not,  the  seizor  has  en- 
tirely failed  in  the  task  he  has  undertaken  of  proving  the  existence  of 
a  prohibitory  law,  enacted  by  the  legal  government,  which  can  be 
applied  to  the  present  transaction,  and  therefore  upon  that  ground,  as 
well  as  upon  the  other,  I  think  myself  called  upon  to  reverse  this 
judgment. 

Upon  the  matter  of  costs  and  damages  that  have  been  prayed,  I 
must  observe  that  it  is  the  first  case  of  the  kind,  and  that  the  question 
itseU  is  prinue  impressionism  and  that  upon  both  grounds  it  is  not  the 
inclination  of  the  court  to  infiict  ^uch  a  censure.  If  a  second  case 
should  occur,  it  will  require,  (in  my  judgment  till  corrected,)  and 
undoubtedly  shall  receive,  a  different  consideration. 
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March  10,  1818. 

Condemnation  for  breach  of  reyenae  laws  by  exportation  of  logwood  from  Jamaica,  though 

described  and  used  as  dunnage. 

This  was  the  case  of  a  British  ship,  of  the  burden  of  162  tons, 
the  property  of  Wentworth  Bailey  of  the  island  of  Jamaica, 
who,  in  December,  1815,  shipped  at  Port  Royal  in  Jamaica 
about  ten  tons  of  St.  Domingo  logwood,  and  twelve  tons  of 
Jamaica  logwood,  with  which  the  vessel  sailed  pn  the  14th  of 
that  month  for  Annotto  Bay  in  Jamaica,  where  she  arrived  on  the 
16th,  landed  a  boat  full  of  the  logwood,  and  shipped  forty-three  hogs- 
heads and  three  tierces  of  sugar,  and  one  hundred  and  eleven  pun- 
cheons of  rum,  with  which  she  again  sailed  from  Annotto  Bay  on 
the  31st  of  December,  and  arrived  the  day  following  at  Blingston. 
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The  sugar  and  rum  were  then  landed  ;  but  the  market  proving  unfa- 
vorable, the  whole  of  the  sugar  and  twenty-nine  puncheons 
[  •  266  ]  of  the  *  rum  were  reshipped,  the  Idgwood  remaining  all  the 
time  on   board.     On  the  15th  of  January,  1816,  the  ship 
sailed  from  Port  Royal,  with  a  clearance  for  Norfolk,  in  the  United 
States  of  America,  the  clearance  containing  no  mention  of  the  1<^- 
wood.    On  the  same  day  she  was  seized  by  his  Majesty's  brig  Emu- 
lous, T.  W.   Carter,  Esq.,  commander,  and  brought  back  to  Port 
Royal,  where  the  ship  and  logwood  were  proceeded  against  in  the 
Vice- Admiralty  Court,  for  a  breach  of  the  revenue  laws,  (particu- 
larly of  the  statutes  12  Car.  IL,  7  &  8  Wm.  III.,  6  Geo.  III.,  and  28 
Geo.  III.,)  by  exporting  Jamaica  logwood  to  the  United  States. 

The  owner  at  Jamaica  gave  in  a  claim,  alleging  that  no  breach  of 
the  revenue  laws  was  contemplated  in  the  exportation  of  the  log- 
wood ;  that  this  article  was  originally  put  on  board  at  Kingston,  as 
ballast  for  the  voyage  to  Annotto  Bay  ;  that  the  claimant  had  given 
orders  that  the  logwood  should  be  there  landed,  and  that  in  fact  a 
large  boat  load  was  so  landed,  which  he  believed  to  have  been  the 
Jamaica  logwood,  as  that  was  the  last  shipped ;  but  the  weather 
being  bad,  and  time  pressing,  the  master  was  unable  to  land  more, 
and  employed  the  remainder  as  dunnage,  for  the  purpose  of  stowing 
the  pugar  and  rum ;  for  which  purpose  it  was  also  kept  on  board  at 
the  time  of  the  reshipment  at  Kingston,  and  not  being  considered  as 
part  of  the  cargo,  was,  for  that  reason  only,  not  reported  as  such. 

It  appeared  on  the  evidence  that  the  logwood,  when  firet  shipped 
for  Annotto  Bay,  was  regularly  reported  at  the  custom-house.     Or- 
ders were  said  to  have  been  given  to  land  the  whole  of  it 
[  *  267  ]  there.     *  The  quantity  actually  taken  out  was  8j  tons,  and 
more  would  have  been  there  landed,  but  for  the  badness  of 
the  weather.     The  mate  deposed  that  when  the  cargo  was  last  ship- 
ped at  Kingston,  the  owner  came  on  board  and  told  the  seamen  they 
must  keep  the  logwood  out  of  sight  as  much  as  possible,  and  that  he 
turned  to  the  master,  and  said  in  a  low  voice,  "  You  know  logwood 
is  a  prohibited  article  to  be  exported  to  the  United  States."    It  was 
also  stated,  that  after  the  seizure,  the  master  being  asked  why  he 
had  not  reported  the  logwood  at  the  custom-house  when  he  cleared 
out  for  America,  said  he  could  not  do  so,  because  it  w^s  a  prohi- 
bited article. 

On  the  other  hand  it  appeared  that  the  logwood  actually  was  used 
as  dunnage,  and  was  not  more  than  was  necessary  for  that  purpose ; 
and  one  of  the  witnesses  deiposed  that  it  was  customary  so  to  use 
logwood. 

On  this  evidence  the  ship  and  logwood  were  condemned  at  Ja- 
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maica  as  a  forfeiture,  half  to  the  crown  and  half  to  the  seizor ;  and 
an  appeal  was  now  brought  from  that  condemnation. 

The  King^s  Advocate  and  Stoddart  in  support  of  the  sentence,  con- 
tended, that  the  contravention  of  the  law  was  manifest ;  that  it  did 
not  signify  in  what  character  the  prohibited  article  was  put  on  board, 
whether  it  was  called  cargo,  or  whether  it  was  called  dunnage ;  the 
fact  being,  that  it  was  an  article  of  commerce  which  might  have  been 
sold,  had  it  reached  its  place  of  destination  ;  that  there  was  nothing 
in  the  evidence  to  distinguish  the  Saint  Domingo  logwood  from  the 
Jamaica ;  that  it  was  not  necessary  to  prove  fraud  in  this 
case,  but  that  *  if  proof  of  fraud  were  necessary,  the  evi-  [  *  268  ] 
dence  sufficiently  showed  a  fraudulent  intention,  both  by 
the  expressions  of  the  owner,  and  of  the  master. 

iMshington  and  DodsoUy  for  the  appellant,  contended  that  there 
was  no  credible  proof  of  fraud ;  that  the  master  merely  stated  the 
simple  fact,  that  Jamaica  logwood  b^ng  a  prohibited  article,  he 
could  not  report  it  as  cargo,  but  that  he  might  still  employ  it  as  dun- 
nage. They  treated  the  evidence  of  the  mate  as  altogether  impro- 
bable and  undeserving  of  credit ;  and  argued,  that  in  a  case  were  no 
fraudulent  intention  existed,  it  would  be  an  extremely  harsh  construc- 
tion of  the  statute  to  hold  that  it  prohibited  the  enAployment  of  a 
small  quantity  of  logwood  as  dunnage ;  for  they  contended  that  it 
did  not  appear  that  there  was  more  than  3J  tons  of  Jamaica  logwood 
on  board  at  the  time  of  seizure,  and  that  in  employing  it  as  dunnage, 
nothing  more  was  done  than  what  was  customary,  according  to  the 
evidence  of  one  of  the  custom-house  officers  who  had  been  examined ; 
that  the  importation  of  foreign  logwood  into  Jamaica,  and  its  reexport- 
ation thence,  was  now  permitted  by  law ;  and,  consequently,  that  the 
legislature  could  no  longer  deem  it  an  object  of  importance  to  restrain 
the  export  of  logwood  the  produce  of  the  island.  They  cited  the  case 
of  The  Zeelust,  in  1813,  where  a  ship  having  a  license  to  carry  corn  to 
Holland,  had  discharged  it  into  a  lighter,  which  was  afterwards  taken 
as  prize ;  but  the  court  restored  the  corn,  and  also  fifty  hides  not 
protected  by  the  license,  but  used  in  the  manner  of  dunnage  to  cover 
the  corn. 

•  Judgment.  [  *  "69  J 

Sir  William  Scott.   This  is  a  case  in  which  I  do  not  feel 
myself  authorized  to  disturb  the  sentence  of  condemnation  which  has 
taiien  place  in  the  court  below.     The  major  part  of  the  cargo  on 
board  at  the  time  of  the  seizure  has  not  been  proceeded  against ;  but 
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the  vessel  and  13j  tons  of  logwood  are  the  subjects  of  appeal.  This 
logwood  is  described  as  dunnage,  and  appears  to  have  been  so  em- 
ployed on  board  the  ship.  A  part  of  it  is  certainly  the  produce  of 
Jamaica ;  but  whether  Sj  tons  or  twelve  tons,  or  any  intermediate 
quantity,  does  not  appear.  Whatever  was  the  quantity,  it  could  not 
legally  be  exported  to  the  United  States,  The  law  had  imposed  an 
absolute  prohibition.  Something  has  been  said  on  the  policy  of  the 
law,  and  it  has  been  observed,  that  as  some  late  acts  permit  the  im- 
portation of  foreign  logwood  into  Jamaica,  and  its  reexportation 
thence,  the  restriction  of  the  export  of  Jamaica  logwood  can  be  no 
very  important  object  in  the  contemplation  of  the  legislature ;  but 
with  such  considerations  as  these  I  have  nothing  to  do.  This  court 
is  not  at  liberty  to  controvert  the  policy  of  existing  prohibitions.  If 
they  are  unwise,  they  are  not  to  be  corrected  here.  If  they  have  be- 
come inconvenient  by  a  change  of  circumstances  since  their  first 
enactment,  application  must  be  made  to  the  legislature  to  remove 
that  inconvenience.  This  court  cannot  take  on  itself  legislative 
functions  :  it  must  administer  the  law  as  it  stands ;  certainJy,  with 
such  qualifications  as  the  law  permits.     The  court  is  not  boond  to  a 

strictness  at  once  harsh  and  pedantic  in  the  application  of 
[•270]  statutes.     The  law  permits  the  qualification  *  implied  iu 

the  ancient  maxim,  De  minimis  non  curat  lez.  Where  there 
are  irregularities  of  very  slight  consequence,  it  does  not  intend  that 
the  infliction  of  penalties  should  be  inflexibly  severe.  If  the  devia- 
tion were  a  mere  trifle,  which,  if  continued  in  practice,  would  weigh 
little  or  nothing  on  the  public  interest,  it  might  properly  be  overlook- 
ed. In  the  present  case,  the  exact  quantity  is  not  easily  to  be  ascer- 
tained. It  has  been  argued,  that  it  did  not  amount  to  more  than 
three  tons.  Three  tons  of  fraud,  perhaps,  would  not  be  what  tbe 
court  could  regard  as  a  mere  trifle.  I  think,  on  the  evidence,  the 
quantity  of  Jamaica  logwood  on  board  was  probably  greater.  A 
part  was  certainly  foreign,  but  how  much  cannot  now  be  deter- 
mined. Upon  the  whole,  the  court  cannot  take  upon  itself  to  say, 
that  the  quantity  of  the  prohibited  article  was  so  trifling  as  to  fall 
properly  with  the  protection  of  the  legal  maxim  before  adverted  to. 
I  think  it  exceeds  that  amount ;  but  I  must  look  a  little  further. 
What  is  here  alleged  is,  that  this  is  the  usual  practice  of  Jamaica. 
Now,  in  my  mind,  this  instead  of  alleviating  the  strictness  to  be  ex- 
ercised, ought  to  augment  it ;  for,  if  a  practice  so  abusive  prevails 
generally  at  that  island  ;  if  every  ship  that  sails  from  Jamaica  may 
take  three,  four,  five,  or  six  tons  of  an  article,  the  exportation  of 
which  is  absolutely  prohibited  by  law,  what  becomes  of  the  prohi- 
bition ?     The  judge  of  the  Vice- Admiralty  Court  at  Jamaica  (a  gen- 
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tleroan  of  very  considerable  talents,  and  of  singular  judgment  in  the 
exercise  of  his  functions)  seems  to  have  done  perfectly  right  in  put- 
ting a  check  to  this  practice.     If  it  be  true,  as  has  been 
stated,  that  dunnage  is  *  difficult  to  be  procured  at  Jamaica,  [  *  271  ] 
this  may  be  a  very  proper  ground  for  an  application  to  the 
legislature  to  relax  the  prohibition,  but  cannot  justify  the  individuals 
in  taking  on  themselves  a  breach  of  the  laws  as  their  general  custom. 
It  must  be  remembered,  that  this  logwood,  though  used  as  dunnage, 
was  still  a  salable  article,  and  might  be  disposed  of.     I  think  it  does 
look  as  if  there  were  somewhat  of  a  custom  like  that  which  is  here 
alleged  in  the  way  of  excuse,  the  conversation  between  the  master 
and  the  custom-house  officer  bears  pretty  much  that  inference ;  but 
if  so,  it  is  high  time  that  the  custom  should  receive  the  check  which 
it  has  received  by  the  present  condemnation. 

It  has  been  argued  that  it  is  a  case  entitled  to  particular  favor,  from 
the  absence  of  all  fraud,  and  that  it  is  clear  there  was  no  intention  to 
violate  the  law.  I  do  not  enter  into  that  question.  It  is  sufficient  if 
there  is  a  contravention  of  the  law,  if  there  is  frauB  in  legem. 
Whether  that  may  have  arisen  from  mistaken  apprehension,  from 
carelessness,  or  from  any  other  cause,  it  is  not  material  to  inquire. 
In  these  cases,  it  is  not  necessary  to  prove  actual  and  personal 
fraud.  Certainly  there  are  some  points  in  the  evidence  which  seem 
to  show  that  the  owner  was  conscious  that  the  act  in  which  he  was 
engaged  required  concealment ;  and  where  there  is  concealment  and 
clandestinity  in  such  matters,  they  cannot  be  wholly  free  from  a 
suspicion  of  fraud. 

Reference  has  been  made  to  a  license  case  adjudged  in  the  Prize 
Court.     There  is  little  analogy  between  those  cases,  in  general,  and 
revenue  cases.     In  the  license  cases,  the  principle  object  was  the 
relaxation  of  a  general  prohibition  to  trade  with  the  enemy, 
•  and  (except  in  some  particular  instances)  the  particular  [  *  272  ] 
nature  of  the  article  traded  in  was  considered,  by  the  go- 
vernment granting  the  license,  as  immaterial.     Therefore,  the  court 
thought  itself  at  liberty  to  construe  the  permissions  of  the  license 
with  such  latitude  as  seemed  to  be  consistent  with  the  intention  of  the 
grantor.     The  case  is  widely  different  in  a  prohibition  of  municipal 
law,  and  where  that  prohibition  turns  entirely  on  the  nature  of  the 
article.     There  are  many  other  considerations  distinguishing  all  that 
class  of  cases  from  this  class.     In  fact,  they  are  founded  on  different 
principles. 

I  am  of  opinion  that  here  was  a  distinct  breach  of  the  law  by  ex- 
portation of  salable  goods ;  call  them  dunnage  if  you  please,  they 

14  • 
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may  be  cargo  nevertheless ;  and  it  must  be  presumed  that  they  were 
going  to  be  converted  into  money. 

The  court  affirmed  the  condemnation,  but  without  cost3* 


[  •  273  ]  •  Naples  Grant.i 

April  14,  1818. 

Qae8tions  arising  upon  grants  of  tho  natare  of  prize,  when  refeired  to  this  conrt,  mngi  he 

considered  on  the  principles  of  prize. 
To  he  entitled  to  share  as  joint  captor,  ycsscl  must  haye  been  present  at  some  period  of  the 

operation  by  which  the  capture  was  effected. 

On  the  13th  of  May,  1815,  certain  Neapolitan  ships  of  war  and 
stores  were  surrendered  to  Robert  Campbell,  Esq.,  captain  of  his  Ma- 
jesty's ship  Tremendous,  in  pursuance  of  a  convention  of  that  date, 
entered  into  between  General  Prince  Cariati,  on  behalf  of  the  govern- 
ment of  Naples,  and  the  said  Robert  Campbell,  senior  officer  of  his 
Majesty's  vessels  in  the  bay  of  Naples,  on  behalf  of  his  Majesty. 

These  ships  and  stores  were  afterwards  restored  to  the  Neapolitans, 
by  order  of  his  Majesty's  government,  without  any  proceedings  having 
been  instituted  against  them. 

On  the  18th  of  June,  1816,  in  consequence  of  a  motion  made  in 
the  House  of  Commons,  it  was  resolved,  "  That  a  sum  not  exceeding 
160,000/.  be  granted  to  his  Majesty,  to  be  distributed  to  the  officers, 
petty  officers,  seamen,  and  marines,  under  the  command  of  Captain 
Robert  Campbell,  at  the  capture  of  Naples,  on  the  13th  day  of  May, 
1815,  for  ships  and  stores  then  taken  from  the  enemy,  and  restored  to 
the  Neapolitan  government ;  and  that  the  said  sum  be  issued  and 
paid  without  any  fee  or  other  deduction  whatsoever." 

In  December,  1816,  a  memorial  of  Sir  Charles  Burrard,  Bart,  late 
commander  of  his  Majesty's  brig  Grasshopper,  was  presented  to  the 
lords  of  the  treasury,  setting  forth  the  grounds  upon  which 
[  •  274  ]  •  he  considered  The  Grasshopper  to  be  entitled  to  partici- 
pate in  the  vote  of  parliament,  and  soliciting  their  lordships 
to  recommend  to  his  Majesty  to  include  the  memorialist,  and  the  rest 
of  the  officers  and  crew  of  The  Grasshopper  in  any  grant  that  might 
be  made,  or  any  warrant  or  order  issued  for  payment  of  the  money  so 
voted  by  parliament. 

1  [Affirmed  on  appeal,  January  26, 1819.] 
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On  the  10th  of  Febraary,  1817,  a  warrant,  under  the  sign  manual 
of  his  Royal  Highness  the  Prince  Regent,  was  issued,  directed  to  the 
lords  of  the  treasury,  signifying  his  Royal  Highness's  pleasure  that 
they  should  pay,  out  of  any  of  the  aids  or  supplies  granted  to  his 
Majesty  for  the  service  of  the  year  1816,  unto  Sir  John  Jacksou  and 
Captain  Jeremiah  Coghlan,  the  sum  of  150,000/.,  upon  trust,  to  be 
distributed  to  the  officers,  petty  officers,  seamen,  and  marines,  under 
the  command  of  Captain  Robert  Campbell,  at  the  capture  of  Naples, 
on  the  13th  day  of  May,  1815,  for  ships  and  stores  then  taken  from 
the  enemy,  and  restored  to  the  Neapolitan  government,  agreeably  to 
the  royal  proclamation  for  the  distribution  of  prizes,  and  subject  to 
the  sanctions  and  penalties  of  the  Prize  Act. 

It  was  afterwards  signified  to  Sir  Charles  Burrard  that  the  lords  of 
the  treasury  declined  taking  upon  themselves  to  determine  on  his 
claim,  and  referred  him  to  proceed  in  such  manner  as  he  should  be 
advised. 

On  the  16th  of  April,  1817,  the  proctor  for  Sir  Charles  Burrard 
addressed  a  letter  to  the  trustees  under  the  warrant,  requesting  them 
to  authorize  his  Majesty's  proctor  to  appear  on  their  behalf, 
*to  the  usual  process  of  the  High  Court  of  Admiralty,  and  [  *275  ] 
submit  to  its  jurisdiction  for  determining  the  merits  of  the 
claim  of  The  Grasshopper. 

The  trustees  having  signified  their  assent  to  this  application,  the 
case  was  brought  before  the  court  in  the  usual  manner. 

Judgment. 

Sir  W.  Scott.  This  case  arises  on  the  construction  of  a  grant 
of  the  sum  of  150,000/.,  voted  by  parliament  to  be  distributed  to  the 
officers,  petty  officers,  seamen,  and  marines  under  the  command  of 
Captain  Robert  Campbell,  at  the  capture  of  Naples,  upon  the  13th 
day  of  May,  1815,  for  ships,  (three  in  number,  two  of  which  were  in 
port  and  one  upon  the  stocks,)  and  also  for  stores  taken  from  the  en- 
emy, and  restored  to  the  Neapolitan  government ;  and  for  ascertaining 
how  this  sum  should  be  paid,  it  is  referred  to  this  court. 

A  question  has  been  raised,  or  rather  insinuated  than  actually  con- 
tended for,  that  the  court  is  not  to  consider  this  as  of  the  nature  of 
prize,  but  that  the  claims  of  the  parties  are  to  be  considered  upon 
principles  of  a  more  enlarged  nature.  Now  prize  it  certainly  is  not, 
nor,  from  the  terms  of  the  surrender,  can  it  be  considered  as  legal 
prize ;  at  the  same  time,  it  may  be  considered  as  a  grant  of  the  nature 
of  prize ;  and  although  not  measured  with  exactness  with  respect  to 
the  amount  of  the  substitute  for  the  property,  (for  which  the  money 
A  question  is  substituted,)  or  the  quantum  of  force  employed,  yet  it  is 
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nevertheless  for  a  service,  and  the  surrender  of  ships  produced  by 
force.     It  is  to  be  distributed  as  prize-money  is  distributed, 
[  *  276  ]  among  the  officers,  *  petty  officers,  seamen,  and  maiiues ; 
and  being  referred  to  this  court,  which  is  a  court  of  prize,  I 
apprehend  that  it  was  the  intention  of  those  from  whom  that  refer- 
ence proceeds  that  it  should  be  considered  upon  the  principles  of 
prize. 

It  does  not  belong  to  this  court  to  interpret  grants  ;  this  court  can- 
not wander  into  general  interpretations  of  the  kind ;  but  if  it  be  a 
grant  of  the  nature  of  prize,  it  comes  naturally  under  the  consider- 
ation of  this  court,  which  leaves  the  general  interpretation  of  grants 
to  a  jurisdiction  of  another  nature. 

Looking  to  the  reference  in  this  case,  I  am  bound  to  consider  it 
upon  the  principles  of  prize,  disregarding  the  invitation  made  to  the 
court  to  enter  upon  a  more  enlarged  consideration  and  feeling  of 
liberality  in  favor  of  the  claimant,  in  attending  to  which  the  court 
might  be  in  some  danger  of  losing  its  way. 

These  are  the  terms  that  may  be  applied  to  the  nature  of  the 
grant. 

Upon  every  consideration,  therefore,  I  must  confine  myself  to  the 
principles  upon  which  decisions  on  prize  interests  are  governed,  Trbicb 
are  principles  of  rational  liberality. 

The  question  arises  on  a  demand  in  the  name  of  his  Majesty^s  brig 
Grasshopper,  which  claims  to  be  entitled  to  share  as  a  joint  captor, 
as  being  concerned  in  the  common  service  of  capturing  (if  I  may  use 
the  word)  certain  vessels;  and  the  principle  on  which  both  sides  have 
argued  is  that  in  which  the  law  concurs,  namely,  that  in  order  to  vest 
an  interest  in  a  vessel  which  is  engaged  in  the  common  ser- 
[  *  277  ]  vice  *  in  a  blockade,  or  in  naval  or  military  operations  of 
that  kind,  it  must  be  shown  that  such  vessel  was  present  at 
some  period  of  the  operation,  either  at  the  commencement,  the  inter- 
mediate stage,  or  at  the  time  of  the  surrender.     I  do  not  mean  to  lay 
down  any  such  universal,  or  negative,  or  exclusive  principle,  in  which 
it  can  be  said  that  there  may  not  be  cases  in  which  an  interest  may 
arise  upon  something  falling  short  of  this;  but  the  rule  is  severe,  and 
it  cannot  be  in  general  denied,  that  where  a  vessel  of  war,  associated 
with  others,  is  present  at  any  part  of  a  warlike  transaction,  be  it 
blockade,  siege,  or  whatever  it  may  be,  that,  by  being  present  at  any 
part  of  it,  and  more  particularly  if  combined  in  the  service  of  the 
operation,  such  vessel  is  fairly  entitled  to  the  interest  which  she 
claims.    In  order  to  determine,  then,  whether  The  Grasshopper  may 
be  brought  within  this  limitation  of  the  right  of  prize,  it  may  be  pro- 
per to  consider  the  occurrences  which  took  place  in  this  bnsine^. 
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They  are  contained  in  some  degree  in  the  allegation  offered  on  her 
part,  which  to  a  great  degree  proves  itself;  the  facts  which  it  asserts 
being  exhibited  in  orders  and  instructions ;  and  as  there  is  no  reason 
to  presume  that  they  were  not  as  expressed,  I  may  take  them,  as  far 
as  they  go,  to  be  a  fair  exposition  of  what  did  occur. 

Four  witnesses  only  are  examined,  and  I  cannot  assent  to  the  ob- 
servation of  the  King's  Advocate,  that  these  are  interested  witnesses ; 
there  is  only  one  of  them  who  may  be  considered  in  that 
character,  namely,  Mr.  Start ;  but  neither  Lord  *  Burghersh  [  *278  ] 
nor  Captain  Dickson  can  be  considered  in  that  light.     The 
latter  of  these  officers  was  on  board  The  Rivoli,  and  not  in  The 
Grasshopper. 

It  is  stated  in  the  allegation,  that,  upon  the  28th  of  March,  his 
Majesty's  brig  The  Grasshopper,  under  the  command  of  Sir  Charles 
Burrard,  was  lying  at  anchor  in  Genoa  Mole,  together  with  The  Tre- 
mendous, and  other  vessels;  that  Sir  Charles  Burrard  received  an 
order  from  Captain  Campbell,  (a  general  order,)  whereby  he  was 
directed  to  place  himself  under  his  command,  and  accordingly  he  was 
placed  under  his  command  at  the  time  of  the  order  exhibited,  which 
bears  date  upon  the  30th  day  of  March.  The  allegation  proceeds  to 
state,  that  the  government  of  Naples  being  favorable  to  the  usurp- 
ation of  the  crown  of  France,  and  hostile  to  the  policy  of  Great  Bri- 
tain, various  communications  passed  between  Captain  Campbell  and 
the  commander-in-chief  of  the  British  land  forces ;  and  it  was  deter- 
mined by  them  that  every  assistance  should  be  given  to  the  Austrian 
army  then  advancing  towards  Naples,  (which  is  the  sole  fact,  I  think, 
to  which  Lord  William  Bentinck  speaks) ;  that  Captain  Campbell, 
being  desirous  of  informing  himself  of  the  marine  force  of  the  Nea- 
politan government,  and  also  the  disposition  of  the  British  naval 
commander-in-chief,  as  to  the  prosecution  of  hostilities,  did,  upon  the 
11th  day  of  April,  1815,  by  an  order  in  writing  in  Leghorn  Roads, 
direct  Captain  Sir  Charles  Burrard  to  proceed  off  Naples,  and  touch 
at  certain  ports  in  the  way,  to  see  if  any  of  the  enemies'  men-of-war 
were  lying  there,  and,  not  meeting  with  any,  he  was  to  proceed  and 
endeavor  to  fall  in  with  his  Majesty's  ship  Rivoli ;  then  to 
•  proceed  to  Palermo,  and  to  deliver  despatches  to  the  com-  [  *  279  ] 
mander-in-chief,  and  in  his  way  to  touch  at  ports  where  Bri- 
tish consuls  were  residing,  in  order  to  inform  them  of  the  existing 
circumstances  between  Great  Britain  and  Naples,  and  to  observe  due 
caution  in  approaching  any  ship  whatever,  and  to  take  notice  of  the 
movements  of  hostile  troops  and  vessels.  The  order  is  exhibited, 
and  then  the  narrative  goes  on  to  state  that  The  Grasshopper  pro- 
ceeded to  execute  that  order,  and  arrived  in  Palermo  Bay  on  the  18th 
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of  April,  and  there  fouhd  The  Partridge  at  anchor  in  the  bay;  that 
on  the  21st  of  April  Sir  Charles  Burrard  received  an  order  in  writing 
from  Captain  John  Millier  Adye,  senior  officer  in  the  bay,  requiring 
him,  in  consequence  of  a  requisition  of  merchants  at  Palermo,  to 
proceed,  with  the  sloop  or  brig  under  Sir  Charles  Burrard's  command, 
off  the  port  of  Naples,  and  cruise  there  for  one  week  from  the  time 
of  making  the  land,  and,  at  the  expiration  of  such  time,  to  return  to 
Palermo.  The  8th  article  sfates  that  he  did  execute. this  order,  and 
that  upon  the  30th  of  April,  The  Grasshopper  being  in  the  bay  of 
Naples,  fell  in  with  his  Majesty's  ship  Tremendous,  and  that  Captain 
Sir  Charles  Burrard  went  on  board  that  ship,  with  the  orders  he  had 
received  from  Captain  Adye,  and  Captain  Campbell  observed  that,  as 
the  period  for  his  (Sir  Charles  Burrard's)  cruising  had  expired,  he 
should,  pursuant  to  the  directions  of  the  commander-in-chief,  take  him 
under  his  orders ;  and  The  Grasshopper  was  accordingly  directed  to 
take  the  station  which  his  Majesty's  ship  Rivoli  had  just  left,  which 
was  to  cruise  off  the  northern  passages  of  the  Bay  of  Naples- 
[  *  280  ]  *  He  did  so,  in  company  with  The  Tremendous,  under  the 
command  of  Captain  Campbell,  from  the  30th  of  April  to 
the  6th  of  May,  for  the  purpose  of  watching  and  of  blockading  the 
said  port. 

Now,  I  agree  with  the  observation  of  the  King's  Advocate,  that  it 
would  have  been  better,  perhaps,  if  the  blockade  had  been  more  spe- 
cifically described.  It  turns  out  to  be  not  so  much  a  blockade  of 
Naples,  as  a  blockade  of  certain  ships  in  the  Bay  of  Naples.  It 
would  have  been  better  if  it  had  been  more  precisely  explained. 
However,  I  do  not  remember  any  objection  being  made  to  that,  on 
the  admission  of  the  allegation. 

There  is  matter  enough  in  the  evidence  to  fill  up  that  fact,  and 
sufficiently  explain  the  application  of  the  blockade,  which  I  think 
appears  to  have  been  a  blockade  of  the  ships  in  the  Bay  of  Naples, 
to  prevent  their  egress  for  any  purpose  of  hostility,  either  offensive  or 
defensive  in  any  manner ;  The  Rivoli  being  there  to  prevent  their  issu- 
ing from  the  northern  passage,  and  The  Tremendous  and  other  ves- 
sels being  stationed  upon  the  southern  outlet,  to  prevent  their  egress 
on  that  side. 

The  history  goes  on  to  relate  that,  during  the  absence  of  Sir  Charles 
Burrard  at  Palermo,  Captain  Campbell,  leaving  his  Majesty's  ship  of 
war,  Tremendous,  at  Leghorn,  proceeded  to  Florence,  to  communicate 
with  the  British  minister  there  as  to  the  prosecution  of  the  war 
against  Marshal  Murat,  then  chief  of  the  Neapolitan  government, 
and  for  the  assisting  and  co5perating  with  the  army  of  the  allies  ad- 
vancing towards  the  Neapolitan  territory ;  and,  in  consequence,  the 
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said  Captain  Campbell  .having  rejoined  his  ship,  proceede<f 

to  cruise  in  *  tl^e  Bay  of  Naples,  to  blockade  two  ships  of  [  *  281  ] 

the  line  of  the  Neapolitan  government. 

And  there  is  the  material  evidence  of  Lord  Borghersh  upon  that 
point ;  for  he  says,  that  at  Leghorn  he  saw  Captain  Campbell,  whom 
by  letter  dated  the  10th  of  April  he  had  authorized  to  commence  hos- 
tilities against  the  Neapolitans.  The  first  arrangement  was  to  protect 
Leghorn  by  the  naval  force  in  cooperation  with  the  land  forces.  That 
he  afterwards  proceeded  (a  change  of  circumstances  having  taken 
place)  to  the  head-quarters  of  General  Nugent,  the  commander-in- 
chief  of  the  Austrian  and  Tuscan  forces  in  Tuscany.  And  he  upon 
his  arrival  there  wrote  to  Captain  Campbell,  desiring  to  see  him  at 
Florence,  to  make  the  necessary  arrangements  for  the  employment  of 
the  British  force  under  his  command,  in  co5perating  with  the  Aus- 
trian army  against  the  Neapolitan  states.  It  was  upon  the  18th  of 
April  that  Captain  Campbell  arrived  in  Florence,  and  the  arrangement 
made  between  him  (Lord  Burghersh)  and  Captain  Campbell,  was 
general ;  it  was,  that  he  should  do  w^hat  ?  why,  "  that  Captain  Camp- 
bell should  employ  the  force  under  his  command  to  blockade  the 
Neapolitan  ships  of  war  in  the  Bay  of  Naples."  That  is  the  first  ser- 
vice which  was  to  attract  his  attention.  "  To  create  alarm  in  the 
Bay  of  Naples,"  and  "  to  give  assistance  to  the  Austrian  army,  which 
was  advancing  by  the  coast  road  upon  the  Neapolitan  territory,  and 
to  keep  up  the  communication  with  the  Sicilian  expedition  assembled 
at  Melazzo."  But  the  first  service  was  certainly  that  of  blockading 
the  ships  of  the  line  lying  in  the  Bay  of  Naples. 

*  The  allegation  goes  on  to  state,  "  that  having  rejoined  [  *  282  ] 
his  ship,  Captain  Campbell  proceeded  to  the  Bay  of  Naples 
to  blockade  two  ships  of  the  line  of  the  Neapolitan  government  lying 
in  the  mole  of  the  port  of  Naples,  and  to  cooperate  with  the  Austrian 
army  in  the  capture  of  Naples,"  echoing  exactly  what  is  described  to 
have  passed  in  the  arrangement  as  agreed  upon  between  Lord  Burg- 
hersh and  Captain  Campbell. 

The  allegation  also  states,  that  during  such  cruise  his  Majesty's 
ship  Tremendous  was,  on  the  30th  of  April,v  joined  by  The  Grasshop- 
per, and  Captain  Campbell  was  desirous  to  communicate  with  the 
Austrian  commander;  and  upon  the  6th  of  May  he  verbally  ordered 
Sir  Charles  Burrard  to  proceed  in  The  Grasshopper  to  Terracina  with 
a  letter,  which  he  accordingly  did. 

The  11th  article  states,  tfiat  on  the  7th  of  May  Captain  Campbell 
proceeded  to  blockade  the  Bay  of  Naples  and  the  ships  there,  and 
having  under  his  command  The  Tremendous,  Alcmene,  and  The 
Grasshopper,  (although  it  it  was  not  personally  present,)  he  sent  a  flag 
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of  trace  into  Naples,  informing  the  government,  that  unless  it  surren- 
dered the  ships  of  war  and  stores,  he  should  proceed  to  bombard  the 
town.     That  upon  the  9th  of  May  he  made  sail  after  a  strange  vessel, 
which  stood  in  towards  Naples,  but  afterwards  altered  her  course  in 
a  contrary  direction.     That  Sir   Charles  Burrard  was  proceeding  to 
return  to  his  station  in  the  morning  of  the  9th  of  -May,  and  being 
distant  from  the  land  about  five  miles,  he  observed  a   strange  sail, 
which  turned  out  to  be  the  vessel  which  Captain  Campbell  was  in 
chase  of,  and  he  took  the  opportunity  of  firing  broadsides 
[•283]  into  •this  strange  frigate,  and,  in  company  with  The  Tre- 
mendous, The  Grasshopper  pursued  this  sail  under  the  walls 
of  Gaeta. 

It  does  not  appear  that  The  Grasshopper  did  at  this  time  proceed 
into  the  Bay  of  Naples. 

The  next  article  states,  that  the  ships  before  Gaeta  were  joined 
by  the  sloop  Partridge  (upon  the  9th  of  May,)  which  had  arrived 
with  despatches  from  Lord  Exmouth,  directing  Captain  Camp- 
bell not  to  molest  the  French  flag ;  and  the  strange  frigate  w^hicb 
was  chased  into  Gaeta  having  carried  that  flag.  Captain  Campbell 
apologized  by  letter  to  the  French  captain  for  having  so  done ;  an 
order  was  accordingly  given  by  Captain  Campbell  to  Sir  Charies 
Burrard,  directing  him  to  proceed  and  deliver  a  letter,  with  a  flag 
of  truce,  to  the  French  frigate  at  Gaeta,  and  afterwards  to  pro- 
ceed to  Terracina  and  communicate  with  the  Austrian  army,  and 
giving  them  ail  possible  assistance,  he  was  instructed  to  return  to 
Captain  Campbell,  off  Naples ;  all  of  which  was  regularly  executed. 
He  went  with  this  letter  of  apology  to  the  French  frigate ;  he  com- 
municated with  the  Austrians  at  Terracina,  and  returned  again  to  the 
Bay  of  Naples ;  where  he  did  not  arrive,  undoubtedly,  until  after  the 
surrender  had  been  made,  in  consequence  of  the  message  which  was 
so  sent  in  upon  the  8th  of  May.  When  he  came  there,  he  found  that 
the  surrender  had  been  actually  made ;  and  therefore,  as  it  appears  to 
me,  the  question  in  this  case  is,  at  what  time  this  blockade  must  be 
considered  to  have  commenced?  and  whether  from  that  commence- 
ment, his  Majesty's  ship  Grasshopper  can  be  pronounced  to  have 
been  present,  and  much  more  to  have  been  active  in  it?  It 
[  •  284  ]  •  seems  to  me  to  have  been  assumed  in  this  case,  that  the 
commencement  was  at  the  time  at  which  the  summons  was 
sent  in ;  and  that  the  termination  of  it  was  at  the  time  of  the  actual 
surrender.  And  I  entirely  agree  with  Dr.  Arnold,  that  if  that  is  to  be 
taken  as  the  time  of  the  actual  blockade  of  the  bay,  that  the  title  of  The 
Grasshopper  is  entirely  ousted  ;  and  I  entirely  agree  in  the  statement, 
that  The  Grasshopper  was  not  in  the  Bay  of  Naples  at  that  time,  nor 
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at  the  time  of  the  summons,  nor  upon  any  of  the  intermediate  days, 
nor  at  the  time  of  the  surrender ;  and  therefore,  if  that  be  taken  as  the 
point  of  law,  that  the  time  of  the  summons  and  surrender  is  to  be  so 
considered,  then  The  Grasshopper  is  not  to  be  so  entitled.  But  it  strikes 
me,  that  that  is  not  by  any  means  to  be  considered  as  the  commence- 
ment of  this  blockade ;  but  that  the  moment  these  ships  were  assem- 
bled to  stop  the  egress  of  the  vessels  in  the  bay  is  to  be  considered 
the  commencement  of  it  And,  if  The  Grasshopper  were  there  during 
any  part  of  that  time,  (and  she  appears  not  only  to  have  been  present, 
but  contributing  to  that  operation,)  she  comes,  then,  under  the  ordinary 
qualification  of  prize  interest. 

Now,  upon  what  ground  is  it  to  be  assumed  that  the  blockade  is  to  be 
taken  to  have  commenced  from  the  time  the  summons  was  sent  in  ?  Is 
that  so  ?  The  summons  is  usually  the  conclusion  of  the  business ; 
after  the  parties  have  taken  their  positions,  and  have  made  their  ad- 
vances, and  have  sounded  the  dispositions  of  the  persons  who  are 
the  objects  of  attack;  but  the  blockade  or  seige  commences  long 
before  that  time. 

•Let  us  see  the  situation  of  TheGrasshopper  at  that  ante-  [  *  285  ] 
cedent  period. 

Captain  Dickson,  who  is  perfectly  disinterested,  says,  to  the  8th 
article  of  the  allegation,  that  the  deponent,  after  his  arrival  off  the 
Bay  of  Naples,  continued  some  time  in  company  with  Captain  Camp- 
bell, the  two  ships  under  their  commands  being  jointly  engaged  in 
blockading  the  two  line  of  battle  ships  in  that  bay.  How  long  they 
were  there  he  does  not  say,  but  it  was  probably  a  week  or  ten  days. 
After  that  time,  it  was  agreed  that  they  should  separate,  and  that 
deponent  should  take  a  more  northerly  situation,  to  intercept  the 
line  of  battle  ships,  should  they  proceed  that  way.  When  the  depo- 
nent was  proceeding  to  the  northward  of  Ischia,  an  island  near  the 
Bay  of  Naples,  he  fell  in  with  and  captured  a  French  frigate,  and  was 
proceeding  with  his  prize  to  Palermo,  when  The  Grasshopper  came 
up,  and  Sir  Charles  Burrard  came  on  board  The  Tremendous,  (where 
the  deponent  was  making  a  report) ;  when  there  he  does  not  recollect 
whether  any  orders  were  given  by  Captain  Campbell  in  his  hearing, 
but  something  was  said  as  to  the  situation  which  The  Grasshopper 
should  occupy ;  and  he  knew  that  it  was  under  the  orders  of  Captain 
Campbdl,  and. he  understood  it  to  be  settled  when  he  left  them,  that 
The  Grasshopper  should  continue  under  his  orders,  and  take  a  station 
to  windward,  so  as  to  cooperate  in  blockading  the  bay.  He  says  fur- 
ther, that  The  Grasshopper  did  not  take  exactly  the  station  which  The 
Rivoli  had  left,  which  would  be  dangerous  for  The  Grasshopper,  being 
of  inferior  force. 

VOL.  II. DOD.  15 
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[  *  286  ]  •  Now  this  account  is  confirmed  by  Mr.  Starr,  who  was 
on  board  The  Grasshopper,  and  speaks  to  the  same  point. 
And  I  do  not  apprehend  it  is  capable  of  contradiction  or  denial,  when 
he  says  this,  that  this  ship  was  after  the  30th  of  April  in  the  Bay  of 
Naples,  and  was  contributing  its  force  to  the  blockade  of  those  vessels ; 
and  therefore  it  cannot  be  contended,  unless  you  can  reduce  the  com- 
mencement  of  the  blockade  to  a  much  later  period,  namely,  at  tiie 
moment  when  the  summons  was  sent  in,  it  cannot  be  contended,  I  say, 
but  that  The  Grasshopper  was  present  and  assisting  at  the  blockade; 
taking  it  that  it  had  commenced  at  the  time  of  the  summons ;  that 
she  joined  when  The  Rivoli  went  away,  she  was  engaged  upon  the 
common  principles  of  prize,  which  give  it  to  vessels  that  assist  in 
any  part  of  the  operation.  Upon  these  principles  this  vessel  is 
entitled. 

I  think  the  blockade  is  sufficiently  proved,  and  that  it  existed  before 
the  time  when  it  is  said  to  have  commenced  on  the  other  side ;  per- 
haps it  was  commenced  under  other  views,  namely,  with  a  view  of 
obtaining  the  capture  of  these  ships,  not  of  dealing  with  them  paci- 
fically, when  the  blockade  commenced,  but  being  rendered  so  by  the 
events  which  followed,  namely,  the  approach  of  the  Austrian  army 
upon  the  land  side,  the  enemy  was  willing  to  accept  of  the  British 
custody  of  these  vessels.  The  relations  between  this  country  and 
Naples  were  certainly  such  as  those  which  Lord  William  Bentinck  and 
Lord  Burghersh  have  intimated,  and  if  a  hostile  force  could 

[  *  287  ]  have  been  sent  before,  it  would  have  been  so  done.  It  *  acted 
at  that  time  only  by  preventing  the  egress  of  the  vessels  in 
question,  but  that  operation  connected  itself  in  point  of  fact  with  every 
thing  that  followed,  and  led  directly  to  the  ultimate  event  of  which 
the  blockade  was  the  commencement.  I  am  therefore  of  opinion, 
that  The  Grasshopper  is  entitled  to  the  judgement  of  this  court 
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•  INSTANCE  COURT.  [  •  288  ] 

Warrior,  Peache. 

May  2,  1818. 

The  Court  of  Admiralty  is  not  permitted  to.  entertain  questions  of  disputed  title,  but  it  still 

retains  jurisdiction  over  causes  of  possession.^ 
A  question  of  title  may  occur  incidentally  in  a  cause  of  possession.    To  what  extent  the 

court  may  then  inquire.  . 

This  was  a  cause  of  possession,  brought  by  Matthew  Boyd,  of 
Camberwell,  in  the  county  of  Surrey,  the  original  owner  of  this  ship, 
against  Joseph  Dyson  Wood  head,  the  present  possessor,  asserting 
himself  to  be  the  owner  of  the  ship,  under  a  purchase  made  by  him 
at  the  Isle  of  France  from  Robert  Berry,  the  agent  of  Matthew  Boyd 
at  that  place. 

Judgment. 
Sir  W.  Scott.  This  case  originated  in  an  application  to  the 
court,  by  Mr.  Boyd,  to  be  put  into  possession  of  a  vessel,  which  ap- 
pears to  have  been  clearly  his  property  ;  it  being  a  British  built  vessel, 
and  purchased  by  him  in  the  month  of  January,  1815,  for  the  sum  of 
4,200Z.  under  a  regular  bill  of  sale,  and  with  every  other  requisite 
formality.  The  person  in  whose  possession  it  now  appears,  is  a  Mr. 
Woodhead,  who  asserts  himself  to  be  the  legal  proprietor;  and  in 
support  of  his  title,  produces  a  bill  of  sale  from  Mr.  Berry  of  the  Isle 
of  France  to  himself,  and  an  indorsement  on  the  register  to  the  same 
effect  On  the  part  of  Mr.  Boyd,  it  is  contended  that  the  pretended 
transfer  from  Mr.  Berry  is  altogether  fraudulent,  and  that  the  property 
being  still  vested  in  him,  he  is  entitled  to  recover  possession  of  it 
under  the  authority  of  this  court.  A  question  is  now  raised 
whether  the  court  has  authority  to  decide  upon  *  the  validity  [  *  289  ] 
of  a  title  founded  upon  a  bill  of  sale ;  a  question  which,  I 
cannot  help  thinking,  might  have  been  raised  in  an  earlier  stage  of 
these  proceedings.  It  is  certainly  true  that  this  court  did  formerly 
entertain  questions  of  title  to  a  much  greater  extent  than  it  has  lately 
been  in  the  habit  of  doing.  In  former  times,  indeed,  it  decided  with- 
out reserve  upon  all  questions  of  disputed  title,  which  the  parties 
thought  proper  to  bring  before  it  for  adjudication.    After  the  Restora- 


1  [The  Aurora,  3  C.  Rob;  133.] 
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tion,  however,  it  was  informed  by  other  courts,  that  such  matters 
were  not  properly  cognizable  here  ;  and,  since  that  time,  it  has  beca 
very  abstemious  in  the  interposition  of  its  authority.  The  jurisdic- 
tion over  causes  of  possession  was  still  retained ;  and  although  the 
higher  tribunals  of  the  country  denied  the  right  of  this  court  to  inter- 
fere in  mere  questions  of  disputed  title,  no  intimation  was  ever  given 
by  them  that  the  court  must  abandon  its  jurisdiction  over  caases  of 
possession. ' 

A  question  of  title  may  occur  incidentally  in  a  cause  of  possession, 
and  it  then  becomes  necessary  for  the  court  to  inquire  into  the  title, 
at  least  so  far  as  to  satisfy  itself  that  it  may  safely  decree  possession 
to  the  party  seeking  it.  It  cannot  be  laid  down  that  the  court  is  to 
decline  its  jurisdiction  in  a  cause  of  possession,  on  the  mere  averment 
of  one  of  the  parties,  that  there  is  a  conflicting  claim  of  title.  If  the 
mere  averment  of  title,  without  any  examination  into  its  foundation, 
would  be  sufficient  to  arrest  the  progress  of  a  cause,  the  jurisdiction 
of  the  court  over  cases  of  possession  would  be  ousted  altogether.  It 
would  be  idle  to  say  that  the  court  retained  its  jurisdiction, 
[  *  290  ]  •  if  the  moment  a  warrant  was  extracted  by  one  party,  the 
other  was  at  liberty  to  put  an  end  to  the  suit,  by  asserting 
a  title,  resting,  perhaps,  on  no  foundation  whatever.  The  nature  of 
the  title  must  be  shown  before  it  can  be  permitted  to  have  the  effect 
of  arresting  the  cause  in  its  progress.  It  must  be  made  to  appear 
that  jt  is  not  a  mere  cobweb  title  that  is  set  up,  but  that  it  is  such  as 
to  raise  a  real  and  substantial  doubt  to  whom  the  property  belongs ; 
and,  in  that  case,  the  court  would  certainly  decline  to  interfere  as  to 
the  possession,  until  the  title  should  have  been  determined  upon  by 
the  courts  in  which  such  questions  have  been  more  usually  agitated 
in  the  modern  practice  of  the  law. 

Subject  to  these  observations  I  proceed  to  inquire  into  the  circum- 
stances of  the  present  case.     The  transaction  itself  took  place  in  a 
very  remote  quarter  of  the  globe,  and  the  person  more  particularly 
engaged  in  the  transfer  of  the  vessel,  I  mean  Mr.  Berry,  who  sold  it, 
is  still  there,  and  probably  knows  nothing  of  any  of  the  proceedings 
in  this  cause.     How  then  can  the  court  expect  to  have  that  full  and 
satisfactory  information  which  it  might  have  obtained  in  an  inquiry 
into  any  domestic  transaction.    There  all  the  parties  interested  in  the 
inquiry  would  have  been  at  hand  to  explain  and  defend  their  own 
conduct.     But  in  this  case  it  is  quite  otherwise.     Here  I  am  called 
upon  to  decide  upon  the  conduct  of  a  person  who  is  absent,  against 
whom  there  is  a  direct  charge  of  fraud,  and  who  has  no  opportunity 
of  being  heard  in  his  defence.     Mr.  Berry  is  the  person  who  actually 
made  the  sale  of  the   ship;   all  the   papers  were  drawn  up,   and 
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everything  was  done  by  his  advice  and  under  his  direc-  [*2^1] 
tion.  If  therefore  there  be  fraud  in  the  case,  he  is  one  of 
the  most  guilty  of  those  concerned  in  it.  I  am  then,  in  fact,  trying 
his  conduct  in  his  absence;  and  it  must  be  a  very  strong  case, indeed, 
that  would  induce  me,  under  such  circumstances,  to  determine  that 
the  sale  was  invalid  on  the  ground  of  fraud.  It  appears  Jhat  Boyd 
was  certainly  the  owner  of  this  vessel,  that  he  repaired  her  at  a  very 
considerable  expense,  that  he  sent  her  out  to  the  East  Indies  under 
the  care  of  Peache  as  master,  of  whom  he  knew  but  little,  but  of 
whose  character  he  had  received  a  good  report.  The  master  sails 
with  instructions  from  Mr.  Boyd,  which  are  drawn  with  sufficient 
accuracy  as  far  as  they  go,  but  I  do  not  find  that  they  contain  any 
directions  for  his  conduct  in  case  of  distress  or  emergency.  If  any 
event  of  that  sort  should  occur,  he  is  left  with  no  other  guide  for  his 
conduct  than  the  law,  which  law  is  the  dictate  of  reason  and  good 
sense  only.  The  vessel  sails  to  the  Cape  of  Good  Hope,  and  from 
thence  to  the  Isle  of  France,  consigned  to  Mr.  Berry,  with  whom  it 
appears  that  Boyd  was  not  personally  acquainted,  but  whose  charac- 
ter he  had,  according  to  his  own  account,  long  known,  and  to  whom 
he  had  been  recommended  in  the  strongest  and  most  flattering  terms. 
The  authority  which  was  confided  to  Mr.  Berry  was  of  a  very  large 
description ;  for  it  appears  that  he  was  not  only  intrusted  with  the 
disposal  of  the  outward  cargo,  but  with  a  discretionary  power  to  pur- 
chase a  new  one ;  and  that  he  was  also  invested  with  the  power  of 
displacing  the  master,  if  he  should  think  fit  to  do  so.  From 
the  correspondence  which  afterwards  *  took  place,  it  should  [  *  292  ] 
seem  that  Mr.  Boyd  himself  was  in  some  measure  dissatis-  • 
fied  with  the  conduct  of  Peache  as  master,  but  whether  justly  so  or 
not  the  court  is  not  now  to  question.  The  powers  given  to  Mr.  Berry 
certainly  do  not  extend  to  the  sale  of  the  ship,  nor  is  any  mention 
made  of  the  circumstances  under  which  a  sale  might  be  deemed  ad- 
visable. But  no  such  event  was  in  the  contemplation  of  Mr.  Boyd. 
He  appears  to  have  been  satisfied  with  Mr.  Beity's  mode  of  employ- 
ing the  vessel ;  though  in  one  of  his  letters  he  certainly  expresses 
some  surprise  that  he  should  want  repairs,  having  so  recently  been 
refitted.  The  ship  had  been  chartered  to  bring  cattle  from  the  island 
of  Madagascar  to  the  Mauritius,  and  had  been  navigating  under  a 
French  master  and  crew ;  not  in  consequence  of  any  misconduct  on 
the  part  of  Peache,  but  merely  on  account  of  the  nature  of  the  trade, 
with  which  the  Frenchmen  were  supposed  to  be  better  acquainted. 
According  to  the  protest  of  the  French  master,  the  vessel  met  with 
bad  weather  and  suffered  considerably  in  her  last  voyage  between 
Madagascar  and  the  Mauritius ;  and  there  seems  no  reason  to  doubt 
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the  truth  of  the  account  given  by  him,  for  he  could  have  no  interest 
in  exaggerating  the  damage  which  the  vessel  sustained.     The  vessel 
was  then  returned  into  the  hands  of  the  English  master,  and  stood  in 
need  of  repairs.     The  question  is,  how  are  these  to  be  obtained  ? 
What  is  the  captain  to  do?     For  I  must  advert  to  the  situation  id 
which  the  man  was  placed,  in  a  remote  part  of  the  world,  without  any 
instructions  from  his  owner  applicable  to  such  circumstances.     Com- 
mon sense,  as  well  as  the  law,  points  out  that  he  should  in 
[  *  293  ]  the  *  first  place  apply  to  the  agent  of  the  owner,  which  it  ap- 
pears that  he  did.     If  the  agent  cannot  or  will  not  assist, 
and  if  himself  and  his  owner  are  without  any  other  friends  who  are 
ready  to  come  forward  and  furnish  him  with  the  necessary  supplies, 
what  can  he  do  better  than  to  make  application  to  the  Court  of  Ad- 
miralty ? 

In  some  parts  of  the  w;orld  the  authority  of  such  courts  is  deemed 
conclusive,  though  it  certainly  has  been  otherwise  held  by  the  courts 
which  possess  the  controlling  power  within  the  British  territories. 
But  the  want  of  such  jurisdiction  I  have  heard  greatly  regretted  by 
some  of  the  eminent  persons  who  now  preside  in  those  courts. 
What  is  the  manner  in  which  the  master  conducts  himself  in  this 
particular  case  ?  Why,  in  the  first  place  he  applies  to  Mr.  Beny,  the 
agent  of  his  owner,  and  it  is  not  denied  that  this  was  the  best  course  be 
could  have  pursued.  But  Mr.  Berry,  it  appears,  refused  to  grant  him 
the  necessary  supplies.  It  is  said,  that  this  is  strange  conduct  on  the 
part  of  Mr.  Berry,  and  that  he  ought  not  to  have  refused,  as  he  bad 
money  in  his  hands  belonging  to  Mr.  Boyd,  which  he  might  and 
ought  to  have  applied  for  the  use  of  the  ship.  Supposing  the  fact  to 
be  as  represented,  that  Berry  had  money  of  Boyd's  in  his  hands,  I 
should  say  so  too.  If  Berry  had  been  heard  and  had  not  been  able 
to  assign  a  sufiicient  and  satisfactory  reason  for  acting  as  he  did,  I 
should  be  of  the  same  opinion.  But  Berry  has  not  been  heard  ;  be 
is  not  here  to  explain  bow  things  really  stood.  It  is  possible,  and 
not  improbable,  that  he  might  have  money  of  Boyd's  in  his 
[  *  294  ]  hands,  but  ij;  is  by  no  means  certain  that  he  *  had ;  and  it 
must  be  recollected,  thatj  at  this  particular  time,  a  great 
calamity  had  occurred  at  the  Isle  of  France,  which  had  very  much 
impeded  business  of  every  kind,  and  had  to  a  great  degree  suspended 
all  cash  payments.  It  is  possible  that  Berry  might  have  the  expecta- 
tion of  receiving  money  on  Boyd's  account ;  but  admitting  that  the 
fact  was  so,  that  he  had  an  expectation,  a  prospect  of  getting  sonje 
money  of  Boyd's  into  his  possession,  still  I  am  not  aware  that  an 
agent  is  bound  by  the  law  merchant  to  advance  nAoney  for  the  use  of 
his  principal,  on  the  expectation  of  receiving  it  back  at  some  un- 
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known  add  uncertain  period  of  time.  If  the  fact,  therefore,  were 
proved,  that  he  actually  had  such  an  expectation,  it  would  be  some- 
what harsh  in  the  absence  of  the  party  to  conclude  that  he  acted 
improperly  in  refusing  to  supply  the  master  from  his  own  funds. 
The  fact,  however,  is  certain,  that  whether  rightly  or  not,  he  did 
refuse  to  advance  the  money.  What  then  was  the  master  to  do 
under  such  circumstances  ?  He  does,  what  in  my  opinion  was  ex- 
tremely proper,  makes  an  application  to  the  Vice- Admiralty  Court, 
which  I  have  no  doubt  acted  with  proper  attention  to  the  case.  It 
certainly  does  not  precisely  appear  from  any  of  the  proceedings  of 
^hat  court,  that  it  was  informed  of  the  applications  which  had  been 
previously  made  to  Mk  Berry,  and  that  he  had  declined  to  supply 
the  money.  But  I  must  presume  that  it  had  a  knowledge  of  this 
circumstance;  for  it  is  impossible  to  suppose  that  it  would  have 
acted  as  it  did,  unless  it  had  possessed  information  to  this 
effect  The  court  directed  that  endeavors  *  should  be  used  [  *  295  ] 
to  raise  money  upon  bottomry,  and  it  is  proved  that  this 
measure  was  attempted,  but  without  success,  and  indeed  it  is  proba- 
ble that  the  state  of  the  island  rendered  this  more  difficult  of  accom- 
plishment than  it  would  otherwise  have  been.  The  court  then 
directed  that  a  survey  should  be  made  of  the  vessel ;  and,  if  I  had 
perceived  that  improper  persons  had  been  selected  for  the  perform- 
ance of  this  duty,  I  should  think  very  difierently  of  that  court  than  I 
am  now  disposed  to  do.  But  the  persons  appointed  by  the  court  as 
surveyors,  do  not  appear  to  have  acted  otherwise  than  with  the 
greatest  propriety ;  for,  although  an  attempt  has  been  made  to  im- 
peach their  conduct,  there  does  not  appear  to  be  any  ground  of 
charge  against  them.  It  is  sworn,  indeed,  by  two  persons,  one  of 
whom  is  very  young,  that  the  master  desired  them  to  represent  the 
ship  to  be  in  as  bad  a  state  as  possible,  and  not  sea-worthy ;  but  this 
can  hardly  be  true,  for  the  surveyors  were  not  to  depend  upon  the 
account  given  them  by  others,  but  upon  an  actual  survey  made  by 
themselves.  The  surveyors  report  that  the  sum  necessary  to  be 
expended  on  repairs  to  make  the  ship  fit  to  take  a  cargo  to  any  part 
of  the  world,  would  amount  to  20,000  doUars.  The  court  then 
declared  that  all  had  been  done  that  was  proper.  "What  could  the 
court  do  more  ?  It  could  not  make  the  survey  itself ;  and  having 
taken  care  to  select  proper  persons  and  received  their  report,  to  which 
no  objection  was  taken,  it  had  done  all  that  was  necessary.  The 
ship  was  then  ordered  by  the  court  to  be  sold,  and  she  was 
•  accordingly  put  up  to  auction  ;  but  as  a  small  sum  only  [  *  296  ] 
was  bid,  the  master  thought  proper  to  buy  it  in  for  the  sum 
of  7,500  dollars.     Upon  this  the  master  again  applies  for  instructions 
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to  Mr.  Berry,  who  recommends  him  to  dispose  of  the  ship  by  private 
contract.  It  is  said  that  the  master  ought  to  have  gone  back  to  the 
court  for  further  directions,  that  he  ought  to  have  applied  for  an  order 
to  sell  the  vessel  publicly  for  whatever  she  would  fetch,  and  certainly 
this  would  have  been  the  most  regular  mode  of  proceeding ;  but, 
although  it  does  not  appear  that  any  application  of  this  sort  was 
made  to  the  court,  it  is  by  no  means  impossible  that  it  might  have 
been.  A  private  sale  of  the  vessel  then  takes  place,  and  if  it  had 
been  for  a  smaller  sum  than  what  had  before  been  publicly  offered,  I 
should  have  been  inclined  to  suppose  that  the  sale  might  have  been 
fraudulent ;  but  here  the  agreement  was  for  a  sum  considerably  larger  ^ 
than  what  had  before  been  offered,  which  is  a  strong  circumstance  to 
show  the  absence  of  fraud.  If  there  be  fraud  in  the  business,  Mr. 
Berry  must  be  the  principal  agent  in  it,  for  every  thing  is  done  by  tiie 
master  under  his  authority  and  direction.  High  testimonials  are  pro- 
duced in  favor  of  the  character  of  Mr.  Berry,  and  he  is  accredited  by 
Mr.  Boyd  himself  in  his  letters,  and  indeed  by  the  very  employment 
of  him  as  agent  and  consignee.  Who  is  the  purchaser  ?  Why,  not 
a  person  belonging  to  the  island,  and  likely  on  that  account  to  have 
any  favor  shown  him,  but  Mr.  Woodhead,  who  had  just  arrived  from 

the  Cape  of  Good  Hope,  where  he  happened  to  have  some 
[  *  297  ]  wine  and  other  goods  *  lying,  which  he  wished  to  send  to 

England.     I  see  no  proof  of  fraud  in  this  purchase  thus 
made  from   Mr.  Berry.     It  is  not  satisfactorily  proved,  that  he  had 
any  money  belonging  to  the  owner  in  his  hands.     The  master  cer- 
tainly had  none ;  money  was  not  to  be  got  upon  bottomry.     What 
could  be  done  better  than  to  sell  the  ship  for  the  most  that  she  would 
fetch  ?     Mr.  Woodhead  purchases  her,  not  from  the  captain,  but  from 
Mr.  Berry,  who  was  the  agent,  not  appointed  for  sale,  certainly,  for 
that  was  not  in  the  contemplation  of  the  owner,  nor  were  the  circum- 
stances that  might  lead  to  a  necessity  for  the  sale.     It  is  said  that 
the  ship  was  not  repaired  to  the  extent  of  the  report  made  by  the 
surveyors  ;  but  that  is,  in  part,  accounted  for  by  the  circumstance  of 
Mr.  Woodhead's  having  merely  repaired  her  so  far  as  to  make  her 
fit  for  the  voyage  to  England.     Can  I  then  take  it  upon  myself  to 
say,  that  this  purchase  by  Mr.  Woodhead  has  been  made  under  such 
circumstances  of  fraud,  as  would  justify  me  in  pronouncing  it  to  be 
null  and  void,  and  to  order  the  vessel  to  be  restored  to  the  original 
owner  ?     Certainly  not.     It  appears  that  the  master  afterwards  pur- 
chased one  third  share  of  this  vessel  from  Mr.  Woodhead.     In  this 
he  acted  imprudently,  and  certainly  should  have  abstained  from  so 
doing.     But  this  is  not  such  a  circumstance  as  would  altogether  im- 
peach the  fairness  of  tEe  transaction ;  especially  as  it  was  Berry,  and 
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not  the  master,  who  transferred  the  vessel  to  Woodhead.    If  the  sale 
of  the  vessel  by  Mr.  Berry  was  not  fraudulent,  the  subsequent  sale  of 
a  part  of  it  must  also  be  free  from  fraud ;  at  least,  as  far 
as  the  original  owner  *  was  concerned.     It  is  enough  for  me  [  *  298  ] 
to  say  that  the  transaction  is  not  shown  to  be  clearly  fraudu- 
lent, which  alone  could  justify  the  court  in  pronouncing  it  to  be  alto- 
gether void.     I  do  not  feel  myself  authorized  therefore  to  transfer  the 
possession'from  the  purchaser  to  the  former  owner. 


•  Cygnet,  Kidd.  [  •  299  ] 

May  2,  1818. 

Stipulation  by  treaty,  "that  free  ships  should  make  free  goods,"  does  not  warrant  such  a  cer- 
tain conclusion,  **  that  enemies*  ships  should  make  enemies'  goods,"  as  to  induce  the  court 
to  decree  salvage  for  the  recapture  of  property,  otherwise  neutral,  on  board  British  ships. 

This  was  the  case  of  a  Spanish  cargo  taken  on  board  a  British  ship 
by  an  American  privateer,  and  afterwards  retaken  by  a  British  vessel 
of  war,  and  brought  to  this  country.  At  the  time  of  the  capture  and 
recapture,  war  subsisted  between  Great  Britain  and  the  United  States 
of  America,  but  Spain  was  in  amity  with  both  those  powers.  Resti- 
tution of  the  ship  was  decreed  on  salvage,  and  the  cargo  was  sold 
under  a  decree  of  the  court.  A  claim  for  the  proceeds  of  the  cargo 
was  afterwards  given  on  behalf  of  some  Spanish  subjects,  when  the 
judge  pronounced  for  the  claim,  directed  seven  eighths  of  the  proceeds 
to  be  restored  to  the  claimants,  and  reserved  the  adjudication  of  the 
remaining  eighth,  together  with  the  question  of  salvage. 

The  King^s  Advocate  and  Dodson^  on  behalf  of  the  recaptors,  cited 
the  treaty  of  commerce  entered  into  in  the  year  1795,  and  still  sub- 
sisting between  Spain  and  the  United  States  of  America,  and  con- 
tended that  the  cargo,  having  been  taken  on  board  an  enemy's  ship, 
would  have  been  liable  to  condemnation  in  an  American  court  of  prize* 
By  the  treaty  it  was  stipulated  that  free  ships  ,should  make  free  goods, 
(vide  Laws  of  United  States  of  America,  vol.  ii.  p.  526,)  from  which 
stipulation  it  was  fairly  to  be  inferred  that  enemies'  ships  should  make 
enemies'  goods. 

Arnold  and  AdamSy  for  the  claimants,  denied  that  the  inference 


300  CASES    DETERMINED    IN    THE 

Ville  de  Varsovie.    2  Dod. 

[  *  300  ]  contended  for  could  fairly  be  .  *  deduced  from  the  stipola- 
tion  referred  to  in  the  treaty,  and  submitted  that  the  claim- 
ants were  entitled,  by  the  general  law  of  nations,  to  restitation,  with- 
out payment  of  salvage. 

The  Court  was  of  opinion  that  the  mere  argument  of  inference 
did  not  warrant  such  a  certain  conclusion,  and  decreed  restitution  to 
the  Spanish  claimants,  rejected  the  claim  of  the  recaptors  for  salvage, 
and  refused  to  allow  their  expenses. 


[  •  301  ]  *  Ville  de  Varsovie. 

Jane  30,  1818. 

Head-monej  dae  to  the  whole  blockading  force,  and  not  to  the  fire-ships  only  which 
more  immediately  employed  in  the  destruction  of  the  enemies'  ships. 

Benefit  of  head-money  restricted  within  narrower  limits  than  that  of  prize. 

Sight  alone  not  sufficient  to  give  title  to  share  in  head-money. 

In  a  general  engagement,  all  are  entitled  to  share  in  head-money,  without  particular  actem- 
tion  to  particular  ^erits  or  sufferings. 

Judgment. 

Sir  W.  Scott.  This  is  a  question  of  head-money,  arising  out  of 
the  destruction  of  five  French  ships  of  war,  in  the  memorable  engage- 
ment at  Aix  Roads,  in  the  year  1809.  They  and  other  vessels  had 
been  long  blockaded  by  a  fleet  under  the  command  of  Lord  Gambler, 
and  an  attempt  was  at  length  proposed  to  destroy  as  many  as  could 
be  reached  by  means  of  fire-ships,  assisted,  of  course,  by  the  block- 
ading squadron.  This  attempt  was  carried  into  execution  on  the 
night  of  April  the  11th,  and  in  the  following  day,  with  the  effect  of 
destroying  the  five  ships,  at  least  as  far  as  the  present  question  is  con- 
cerned. The  head-money  was  applied  for  on  the  part  of  the  fleet, 
and  it  was  granted  ;  but  the  distribution  was  prevented  by  a  notice, 
which  was  given,  on  the  part  of  Lord  Cochrane,  to  the  agent  of  the 
fleet,  not  to  distribute.  In  consequence  of  this  proceeding,  a  moni- 
tion was  taken  out,  calling  upon*  Lord  Cochrane  to  show  cause  iwrhy 
the  head-money  should  not  be  distributed  among  the  fleet  in  general ; 
and  it  is  in  answer  to  this  monition  that  his  lordship  appears  and 
shows  cause,  the  effect  of  which  it  is  for  the  court  now  to  consider. 

Some  complaint  has  been  made,  that  the  present  mode  of  proceed- 
ing is  disadvantageous  to   his  lordship.     If  it  be  so,  the  objection 
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comes  too  late.  In  the  beginning  it  was  open  to  his  lordship 
to  have  *  adopted  a  different  course,  and  at  a  later  stage  it  [  •302  ]  • 
was  open  to  him  to  have  represented  to  the  court  any  incon- 
venience to  which  that  course  had  subjected  him,  and  the  court  would 
have  given  the  matter  another  shape.  But  both  parties  have  been 
content  to  go  on  in  the  course  originally  taken,  and  any  complaint 
upon  that  matter  now  comes  too  late  to  be  entitled  to  attention. 

This  being  a  question  of  head-money,  it  is  to  be  admitted  that  it 
certainly  has  been  the  habit  of  this  'court,  supported  by  a  consentane- 
ous practice,  on  the  part  of  the  Superior  Court,  to  restrict  the  benefit 
of  head-money  within  much  narrower  limits  than  that  of  prize,  or 
property  taken  from  the  enemy.  In  the  case  of  the  latter  property,  it 
is  well  known  that  the  benefit  has  travelled  to  a  much  greater  dis- 
tance, by  means  of  an  enlarged  interpretation  of  the  word  "  taken," 
carrying  the  application  of  that  word  to  an  extent  probably  not  within 
the  contemplation  of  those  who  first  used  it.  It  has  been  extended 
so  as  to  include,  with  few  exceptions,  all  ships  of  force  within  visual 
distance,  though  perhaps  otherwise  unconnected  with  the  act  of  cap- 
ture, and  even  unconscious  of  its  occurrence  — a  rule  which  falls  hard 
in  many  particular  cases  affecting  the  interest  of  meritorious  captors, 
but  which  is  supported  by  the  equity  of  an  universal  application, 
giving  possibly  an  equal  benefit  to  the  same  meritorious  captors  in 
other  cases,  where,  but  for  this  same  rule,  they  would  take  no  benefit 

at  all. 

In  the  distribution  of  head-money,  the  bounty  of  the  state  itself, 
and  not  the  fruit  of  fortunate  acquisition,  a  much  stricter 
principle  has  been  *  applied.  It  is  considered  more  as  a  [  *  303  ] 
reward  for  real  and  active  service,  and  for  meritorious  per- 
sonal exertion,  though  not  very  prominently  called  for  by  the  mere 
textual  expressions  of  the  statute.  It  is  not  shared  with  those  who 
have  no  title  but  that  of  the  casual  sight  of  a  transaction  in  which 
they  had  no  immediate  share.  It  is  not  even  an  honest  and  anxious 
endeavor  to  share  in  the  peril  that  shall  bring  'the  parties  within  the 
extent  of  the  beneficial  title,  if  the  endeavor  does  not  bring  them 
within  the  capacity  of  actual  sharing  in  that  peril.  If  two  ships  of 
war,  otherwise  unconnected,  chase,  and  the  one  comes  up  and  fights 
and  captures,  before  the  arrival  of  the  other,  the  latter  is  not  held  en- 
titled, because  she  had  not,  though  using  her  best  endeavors,  brought 
herself  within  the  sphere  of  action.  But  if  she  had  so  done,  and  only 
refrained  from  actually  mixing  in  the  fight  then  terminating,  because 
the  force  immediately  applied  was  already  more  than  was  necessary, 
and  the  addition  of  any  more  could  only  have  injured  the  value  of  the 
property  in  contest,  or  produced  an  useless  effusion  of  blood,  and  if 
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such  a  state  of  facts  were  clearly  established  to  tbe  satisfaction  of  the 
court,  the  court  would  not  consider  that  the  party  who  withheld  the 
use  of  his  force  upon  such  considerations  only,  being  otherwise  per* 
fectly  ready  and  disposed  to  combat,  was  disqualified  from  taking  an 
interest  in  the  head-money  pronounced  for  thereon.  The  court  has 
gone  still  further ;  and,  upon  principles  from  which  it  feels  do  dispo- 
sition to  recede,  it  has  pronounced  for  the  interest  of  a  vessel,  which 
had  not  been  shown,  with  any  degree  of  certainty,  to  have 
[  •  304  ]  arrived  within  *  gunshot.  Such  was  the  case  of  The  We- 
ser,  in  which  The  Rippon,  a  large  ship  of  force,  ^was  called  io 
to  assist  two  others,  which  had  contended  a  long  time  in  vain  with  the 
enemy.  On  the  appearance  of  The  Rippon,  The  Weser  snnnendered 
at  once ;  and  although  there  was  no  further  action,  the  immediate 
submission  was  held  to  entitle  The  Rippon  to  share  in  the  head- 
money. 

In  the  case  of  an  united  force,  acting  for  a  general  purpose,  I  take 
the  rule  to  be  that  it  is  a  conflict  of  all  with  all.  In  point  of  fact, 
particular  ships  must  and  will  be  engaged,  at  particular  times  doring 
the  engagement,  with  particular  ships ;  but  as  the  co5peration  and 
conflict  are  both  general,  and  it  may  be  hardly  possible  to  distinguish 
the  particular  combats  that  take  place  in  the  course  of  a  long  mixed  en- 
gagement, which  is  varying  its  face  every  moment  of  its  duration,  it  is 
considered  by  the  law  as  throughout  the  combined  effort  of  every  one 
against  every  one,  without  particular  attention  to  particular  merits  or 
sufferings.  In  the  battle  of  Aboukir,  one  ship,  which  gallantly  led 
the  way  into  action,  grounded  upon  a  shoal,  and  was  prevented  by 
that  accident  from  taking  any  further  share  in  that  memorable  en- 
gagement. That  ship,  I  presume,  shared  in  the  head-money;  at 
least  I  am  confident  that  this  court  would  have  felt  no  hesitation  in 
pronouncing  for  her  interest,  any  more  than  for  that  of  any  other  ship 
which  had  been  disabled  in  the  course  of  the  action.  It  may  happen, 
and  I  have  reason  to  believe  often  does  happen  in  fact,  that  in  general 
engagements,  ships  which  are  mutually  engaged  recede  io  a  great 
distance  from  the  general  fleet,  and  far  out  of  its  sight ;  but 
[  •  305  ]  "that  elongation  does  not  at  all  affect  the  unity  of  the  trans- 
action ;  it  is  still  a  general  engagement,  and  the  ship  belong- 
ing to  the  superior  party,  whether  successful  or  not  against  her  parti- 
cular opponent,  shares  with  all  the  rest  of  the  body  of  the  fleet,  in 
the  fruits  of  the  general  triumph  of  the  day. 

The  rules,  therefore,  as  to  head-money,  differ  widely  as  they  regard 

claims  arising  out  of  general  engagements,  and  as  they    legaid 

those  which  are  founded  on  particular  combats:  and  in  questions 

.respecting  that  title  it  is  very  necessary  to  distinguish  to  which  class 
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the  case  in  question  is  to  be  referred.     If  to  that  of  f>articular  com- 
bat, it  must  be  shown  that  the  claimant  has  directed  his  force  to  the 
particular  object  in  the  requisite  degree  :  not  so  if  founded  on  some- 
thing of  the  nature  of  general  engagement     There  it  is  only  ne- 
cessary to  show  that  the  claimant  composed  a  part  of  the  general 
body ;  that  he  was  present  within  a  sufficient  distance  to  have  given 
assistance   still  more  active,  if  required,  to  that  part  of  the  com- 
mon force  which  was  immediately  employed  ;  that  he  was  present, 
giving  not  a  remote  encouragement,  but  an  immediate  support,  to 
the  enterprise,  as  far  as  it  was  necessary  for  him  so  to  do.     It  might 
happen,  as  it  most  certainly  does  in  the  present  instance,  that  the 
active  use  of  the  whole  force  might  be  on  many  accounts  extremely 
unadvisable ;  that  the  space  for  such  an  employitient  might,  on  ac- 
count of  its  limits,  be  attended  with  much  inconvenience  and  risk ; 
that  the  use  of  one  description  of  the  component  force  might  be  more 
proper  to  sustain  only  an  auxiliary  and  protecting  part, 
•though  equally  necessary  to  th'e  success  of  the  general  en-  [  *  306  ] 
terprise ;  that  the  disposition  of  the  whole  force  combined 
for  the  general  purpose  rested  with  the  skill  and  discretion  of  the 
commander,  who  had  assigned  to  each  portion  its  proper  station  ; 
that  such  a  station  had  been  assigned  to  the  claimant  in  that  trans- 
action ;  and  that  the  duties  imposed  upon  him  by  such  an  assign- 
ment of  station,  whatever  they  were,  had  been  adequately  performed. 
If  such  be  the  character  fairly  attributable  to  the  transaction,  it  will 
subject  the  case  to  the  rules  that  apply  to  a  combined  force  acting  in 
the  nature  of  a  general  engagement.     If  not — if  it  is  to  be  under- 
stood upon  the  common  principles  applied  to  a  separate  force,  or  to 
a  force  that  must  be  considered  as  acting  separately,  it  must  be  con- 
sidered less  favorably  for  the  fleet  in  this  instance ;  for  it  has  been 
established  to  the  entire  satisfaction  of  the  court,  assisted  in  its  judg- 
ment by  gentlemen  of  the  Trinity  House,  that  the  fleet  never  ap- 
proached within  gunshot  of  the  scene  of  action.     At  no  period  did 
The  Caledonia,  and  the  ships  immediately  associated  with  her,  do  ' 
so ;  and  therefore  they  could  with  great  difficulty,  if  at  all,  support  a 
claim  to  head-money  for  ships  captured  by  other  vessels,  unless  upon 
principles  that  in  no  degree  belong  to  unassociated  ships. 

The  questions  proper  to  be  considered,  in  order  to  determine  this 
case,  are,  therefore  — 

1st.  Whether  these  were  the  transactions  of  a  fleet  originally  asso- 
ciated for  one  common  purpose,  to  which  these  transactions  imme- 
diately relate  ? 

2dly.  If  so,  whether  a  severance  and  dissociation  was  pro- 
duced by  an  occurrence  afterwards,  at  any  *  period  at  which  [  *  307  ] 
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the  fleet  could   be  excluded  from  the   benefit  that  it  would  have 
taken,  if  it  had  continued  in  its  original  united  character  ? 

The  first  question  refers  necessarily  to  the  origin  of  the  transac- 
tion ;  and  I  think  it  cannot  be  doubted  but  that  it  must  have  been 
in  the  mind  and  intention  of  the  blockading  force,  which  had  been 
long  so  employed,  to  reach  these  French  ships  if  possible.  To  ima- 
gine otherwise  would  be  just  as  rational  as  to  supppose  that  any 
animal  of  prey  surveys  its  object  without  a  wish  beyond  that  of 
the  mere  contemplation.  In  the  act  on  petition,  as  originally  drawn 
on  the  part  of  Lord  Cochrane,  it  was  expressly  alleged,  "  That  an 
expedition  was  formed,  under  the  orders  of  Lord  Gambier,  for  the 
purpose  of  capturing  or  destroying  the  French  ships  which  he  had 
been  blockading  in  Aix  Roads."  "  That  this  expedition  consisted 
of  the  line  of  battle  ships,  the  frigates,  sloops  of  war,  gun-brigs, 
bomb-vessels,  fire-ships,  and  explosion-vessels,  schooners,  and  cutter?, 
taking  in  the  whole  of  the  fleet,  great  ships  and  small,  under  Lord 
Gambler's  command."  From  this  description,  one  would  imagine 
that  there  was  no  intention  to  contest  the  facts,  not  only  that  this 
expedition  was  intrusted  to  Lord  Gambier,  but  likewise  that  it  was 
executed  by  the  general  fleet  under  his  command.  But  it  proceeds 
to  the  details  of  the  attack  on  the  11th  and  12th  of  April,  in  a  de- 
scription that  purports  to  confine  at  least  the  execution  of  the  attack 
to  a  particular  set  of  vessels  which  were  more  immediately  and 
actively  employed ;  and  concludes  with  a  prayer  that  does  not  go  even 
to  that  extent,  for  it  desires  the  court  to  direct  the  distri- 
[  *308  ]  bution  to  be  made  to  The  Imperieuse,  'the  ship  command- 
ed by  Lord  Cochrane.  However,  it  has  since  been  stated 
upon  aflidavits  that  this  account  had  been  hastily  and  somewhat 
inaccurately  drawn  up  in  Lord  Cochrane's  absence,  and  without 
communication  with  him :  and  the  account  stated  by  Lord  Coch- 
rane himself,  in  his  reply  to  Lord  Gambler's  answer  contained  in  the 
act,  contradicts  in  toto  the  account  originally  given  in  on  his  behalf. 
'  For  Lord  Gambier  having  stated  in  his  answer  that  the  French  fleet 
being  actually  blockaded,  it  became  a  matter  of  deliberation  between 
him  and  the  captains  of  the  ships  of  the  line,  with  whom  he  occa- 
sionally advised,  what  might  be  the  best  method  of  effecting  the  de- 
struction of  the  French  fleet ;  and  that  as  it  appeared  to  them  that 
the  only  mode  of  so  doing  would  be  by  the  use  of  fire-ships,  a  com- 
munication to  that  effect  was  made  to  the  Lords  of  the  Admiralty, 
and  the  adoption  of  such  means  was  accordingly  resolved  upon  by 
their  lordships.  All  this  is  expressly  contradicted  by  Lord  Cochrane, 
who  denies,  in  the  most  unreserved  terms,  that  the  destruction  of  the 
French  fleet  by  fire-ships  became  a  matter  of  deliberation  between- 
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Lord  Gambler  and  his  captains,  or  that  the  Lords  of  the  Admiralty 
resolved  upon  it  in  consequence  of  any  communication  from  Lord 
Gambier ;  and  asserts  that  the  whole  project  originated  in  commu-  . 
nications  made  to  their  lordships  by  Lord  Cochrane,  excluding,  by 
this  account.  Lord  Gambier  from  all  participation  in  the  origin  as 
well  as  in  the  execution  of  the  whole  matter. 

On  looking  into  the  letters  which  Lord  Cochrane  produces  from  . 
the   admiralty,  I   confess  that  this  latter   statement  does 
not  appear  to  me  to  be  borne  *  out  by  them.     The  first  in  [  *  309  ] 
order  of  time  is  a  letter  from  Lord  Gambier,  dated  the  11th 
of  March,  1809,  some  time  before  Lord  Cochrane  had  any  commu- 
nication with  the  admiralty  on  the  subject.     In  this  Lord  Gambier 
speaks  of  "  bombarding  the  enemy's  fleet,"  and  of  "  making  an  at- 
tempt to  destroy  it;"  clearly  evincing  that  such  an  attempt  had 
come  at  least  under  his  own  deliberation,  though  he  was  not  at  that 
time  very  sanguine  in  expectations  of  its  success ;  for  he  goes  on  to 
say,  "  the  enemy's  ships  lie  very  much  exposed  to  the  operation  of 
fire-ships :  it  is  a  horrible  mode  of  warfare,  and  the  attempt  very  ha- 
zardous, if  not  desperate ;  but  we  should  have  plenty  of  volunteers 
for  the  service." 

The  next  letter  is  from  Mr.  Pole,  the  secretary  of  the  admiralty,  to 
Lord  Gambier.     It  is  dated  on  the  19th  of  March,  the  very  day  that 
Lord  Cochrane  arrived  at  Plymouth  in  The  Imperieuse  from  the  Me- 
diterranean, at  which  time  he  received  a  communication  by  tele- 
graph from  the  admiralty,  requiring  his  attendance  in  London.    This 
letter  begins  by  informing  Lord  Gambier  that  the  Board  of  Admi- 
ralty had  ordered  twelve  transports  to  be  fitted  out  as  fire-ships,  to 
proceed  and  join  him  off  Rochefort ;  that  Mr.  Congreve  was  also 
under  orders  to  join  him  with  a  large  assortment  of  rockets  ;  that  the 
bomb-vessels  were  fitting  with  all  possible  expedition  to  proceed  to 
the  same  destination ;  and  that  all  these  preparation  were  making 
with  a  view  to  enable  him,  Lord  Gambier,  to  make  an  attack  on  the 
French  fleet  at  their  anchorage  off  the  Isle  d'  Aix,  if  practicable  ;  di- 
recting him  to  consider  the  possibility  of  effecting  it,  either 
conjointly  with  his  line  of  battle  ships,  *  frigates,  small  craft,  [  *  310  ] 
fire-ships,  bombs,  and  rockets,  or  separately  by  any  of  these 
means;  and  in  the  postscript  Mr.  Pole  says,  "the  fire-ships  are  ex- 
pected  to  sail  from  the  Downs  ta-morrow,  and  the  rocket-ship  from 
the  Nore  about  the  same  time."     Here,  therefore,  is  an  entire  delega- 
tion of  discretion  and  command  to  Lord  Gambier  for  the  special 
purpose  of  this  transaction,  and  means  actually  furnished  to  him  for 
its  execution,  in  whatever  mode  he  might  deem  most  expedient ;  and 
-  all  this  before  the  Lords  of  the  Admiralty  had  had  any  communica- 
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tion  whatever  on  the  subject  with  Lord  Cochrane,  as  far  at  least  as 
I  am  enabled  to  discover.  There  may  have  been  other  communica- 
tions with  his  lordship,  of  which  I  know  nothing ;  but  I  can  only 
judge  from  the  evidence  submitted  to  me,  and  such  is  the  evidence 
which  these  letters  brought  in  by  Lord  Cochrane  on  affidavit  afford 

The  next  letter  is  of  the  25th  of  March  :  and  in  the  interval  Lord 
Cochrane  had  come  up  from  Plymouth  to  London,  and  had  an  inter- 
view with  the  Lords  of  the  Admiralty.  Mr.  Pole  herein  says  to 
Lord  Gambler,  "  My  Lords  Commissioners  of  the  Admiralty  have 
thought  fit  to  select  Captain  Lord  Cochrane  for  the  purpose  of  con- 
ducting, under  your  lordship's  directions,  the  fire-ships  to  be  employed 
in  the  projected  attack  of  the  enemy's  squadron  off  Isle  d' Aix." 

On  the  26th  of  March,  Lord  Gambier  writes  to  Mr,  Pole,  acknow- 
ledging the  receipt  of  his  letter  of  the  19th,  and  says  —  "  The  enemy 
have  taken  Jheir  position  apparently  with  the  view  not  only  to  be 
protected  by  the  strong  works  upon  the  Isle  d' Aix,  but  also 
[  *  311  ]  to  have  the  entrance  of  the  Charente  open  *  to  them ;  that  in 
case  of  being  attacked  by  fire-ships,  and  other  engines  of 
that  kind,  they  may  run  up  the  river  beyond  the  reach  of  theni." 

Upon  a  general  view  of  these  documents,  I  think  nothing  is  clearer 
than  that  the  command  of  the  whole  enterprise  was  originally  com- 
mitted to  Lord  Gambier,  Lord  Cochrane  having,  under  Lord  Gambier, 
the  subordinate  command  of  the  fire-ships,  which  now  composed  a  part 
of  the  blockading  force.     He  states,  that  he  joined  the  blockading 
force ;  of  course  he  became  a  part  of  it ;  and  I  need  not  repeat  an 
observation,  which  I  think  universally  admitted,  that  there  is  no  occu- 
pation which  so  completely  unites,  and,  as  it  were,  identifies  the  ves- 
sels engaged  in  it,  as  that  of  blockade.     In  its  very  nature  and  essence 
it  is  constituted  by  that  association,  and  does  not  exist  without  it 
Suppose  that  the   enemy,  in  the  interval   before   the   attack,   had 
attempted  a  sortie  for  escape,  and  had  been  captured.  Lord  Cochrane 
would  have  shared.     Suppose  any  other  part  of  the  blockading  force 
had  by  a  successful  coup  de  main  effected  a  capture  of  any  of  the 
French  ships.  Lord  Cochrane  would  have  shared.     The  attack  did  not 
take  place  till  the  night  of  the  11th  of  April.     What  had  preceded? 
Doubtless  many  consultations  respecting  the  safest  and  most  practi- 
cable mode  of  execution ;  for  that'had  not  been  settled  by  the  admi- 
ralty, but  had  been  entirely  referred  to  the  judgement,  not  of  Lord 
Cochrane,  but  of  Lord  Gambier,  and  those  whom  he  chose  to  con- 
sult upon  the  spot,  whether  it  should  be  by  fire-ships  alone,  or  by  them, 
associated  with  other  descriptions  of  force.     Indeed,  I  pre- 
[  •  312  ]  sume  that  fire-ships  alone  could  not  have  *  effected  the  pur- 
pose to  the  extent  that  was  wished.     They  could  not  be 
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expected  to  destroy  all  these  ships,  and  hardly  to  capture  any  of  them, 
though  capable  of  taking  such  preparatory  steps  as  might  facilitate 
the  full  execution  of  these  important  objects.  How  had  the  fleet  itself 
been  employed  in  the  interval  ?  Had  it  been  an  idle  but  anxious 
spectator  of  the  preparation  of  the  flre-ships  for  a  detached  and  insula- 
ted service,  with  which  the  fleet  had  nothing  to  do?  Impossible.  Here 
was  a  fleet  nearly  equal  to  themselves  in  force,  protected  by  many 
defences,  both  natural  and  artificial,  by  shoals,  by  batteries,  by  danger- 
ous passes,  and  other  means  which  gave  them  great  additional  secur- 
ity and  advantage;  and  that  a  parcel  of  fire-ships,  unaided  and 
unsupported  by  other  force,  should  achieve  the  destruction  of  such  a 
fleet,  must  have  been  an  exploit  beyond  the  dreams  of  romance  itself, 
even  if  all  these  fire-ships  had  been  ready  prepared,  and  equipped,  and 
manned.  But  the  fact  was  otherwise  ;  for  the  fleet  itself  had  to  cre- 
ate a  large  proportion  of  this  very  force,  by  converting  the  provision 
transports  into  fire-ships,  and  afterwards  manning  them  with  both 
officers  and  men.  Why,  it  is  said,  the  conversion  was  mere  carpenter's 
work !  But  it  was  done  by  those  who  were  only  carpenters  pro  hdc  vicCj 
for  the  very  purpose  in  view  ;  and  it  is  idle  to  say  that  you  might  as 
well  pronounce' for  the  interest  of  the  carpenters  in  the  dockyard,  who 
are  not  fighting  men,  who  are  employed  as  mere  mechanics,  without 
any  view  to  the  immediate  service  on  which  the  ship  is  to  be  sent,  or 
to  themselves  having  any  concern  at  all  in  it,  beyond  the 
mere  construction  of  the  vessel.  And  *  as  to  the  manning,  [  *  313  ] 
with  as  little  truth  can  it  be  urged  that  in  such  a  case  as  this 
it  amounts  to  nothing,  because  in  cases  of  a  totally  diflerent  nature  it 
has  been  held  that  a  ship  cannot  commission  as  many  boats  as  it 
chooses  to  send  out  voluntarily  and  without  necessity.  Suppose  the 
whole  fleet  had  been  embarked  in  these  fire-ships  and  boats  and 
launches,  excepting  such  a  number  as  might  be  left  on  board  for  ship- 
keepers  ;  would  this  court  not  have  held  that  their  services  entitled 
the  fleet  ?  Suppose  a  smaller  proportion,  but  still  selected  from  the 
fleet,  this  court  would  have  considered  it  as  the  act  of  the  fleet.  The 
ships  that  came  from  England  composed,  after  their  junction,  a  part 
of  the  fleet;  the  others  were  the  creatures  of  the  fleet,  supplied  with 
men, with  arms, with  oflicers,  with  everything  that  could  render  them 
eflective  put  on  board  these  vessels,  only  because  they  could  be  there 
employed  with  much  greater  advantage  than  in  their  own  more  usual 
stations. 

That  Lord  Cochrane  may  have  had  psurticular  merit  in  framing  the 
plan  for  the  advance  of  the  fire-ships  on  the  11th,  which  is,  I  think, 
distinctly  admitted  by  Lord  Gambier,  and  likewise  in  the  invention 
of  the  explosion  vessels,  claimed  by  Lord  Cochrane,  and  not  denied  by 

16* 


314  CASES  DETERMINED   IN   THE 

Ville  de  Varsovie.    2  Dod. 


any  other  person  —  these  are  grounds  which  will  not  exclude  the  legal 
interests  of  other  parties,  whose  merit  may  have  been  of  a  less  signal 
nature ;  for  in  all  such  cases  the  proportions  of  personal  merit,  how- 
ever differently  distributed,  produce  no  difference  whatever  in  the  dis- 
tribution of  the  legal  interest  arising  therefrom;   and   it  mnst  be 

remembered  that  whatever  Lord  Cochrane  projected  could 
[  •  314  ]  not  have  *been  carried  into  effect,  unless  it  had  received  tbc 

sanction  of  Lord  Gambler's  approbation ;  whencesoever  sug- 
gested, it  is  by  his  authority  it  takes  place. 

Hitherto  the  service,  united  in  its  origin,  retains  the  same  charac- 
ter. Does  it  depart  from  that  character  in  its  subsequent  stages  ? 
On  the  night  of  the  11th  the  attack  takes  place,  and  with  signal  suc- 
cess ;  for,  without  the  loss  of  one  man  on  our  pgirt,  the  whole  of  the 
enemy's  fleet,  except  two  ships  of  the  line,  are  driven  on  shore  —  and 
this  by  the  act  of  the  fire-ships  alone ;  for  the  boats  and  lannches, 
though  put  in  a  state  of  preparation  by  Lord  Gambier's  orders,  had 
no  occasion  to  act^  and  not  having  such  occasion,  the  boats  w^ere,  oo 
account  of  the  inshore  wind,  suspended  by  tackles,  the  others  moored 
by  hawsers.  At  the  same  time  it  is  not  to  be  contended  that  this 
service,  on  the  part  of  the  fire-ships,  was  a  detached  and  insulated  ser- 
vice. The  boats  and  launches  had  been  prepared,  and,  though  thus 
secured,  were  in  a  state  ready  to  act  in  three  minutes ;  the  frigates 
took  an  advanced  position  to  receive  and  protect  the  boat^  on  their 
return  from  the  fire-ships ;  and  the  fire-ships  (as  I  have  had  occasion 
to  observe)  were  themselves  parts  of  the  fleet,  not  despatched  on 
a  separate  and  distinct  service,  but  aided  and  supported  in  sach 
degree  as  was  necessary  for  this  part  of  the  combined  operation,  which 
more  peculiarly  belonged  to  them.  No  severance  —  the  fire-ships  did 
what  was  proper  for  them  to  do  under  the  orders  of  the  commander 
of  the  fleet,  and  in  preparation  for  such  further  acts  of  hostility  as 
might  more  properly  belong  to  other  component  parts  of  that  fleet  to 

effect.' 
[  *  315  ]    *  The  next  morning  early  discovered  how  well  these  fire-ships 

had  executed  their  task,  having  driven  on  shore  the  whole  of 
the  enemy's  fleet,  except  The  Foudroyant  and  The  Cassandra;  and  then 
preparations  were  made  by  other  ships  of  war,  under  orders  and  signals 
from  Lord  Gambler,  to  proceed  and  take  their  share  in  the  execution 
of  this  combined  enterprise ;  and  more  fire-ships  were  sent  to  assist 
in  attacking  the  French  ships  lying  ashore.  At  a  later  hour  the  main 
fleet  itself  approached,  as  near  as  the  commander-in-chief  judged 
expedient,  for  the  purpose  of  affording  such  aid  and  assistance  to  the 
farther  operations  as  might  be  requisite.  Meanwhile  several  of  the 
French  ships  were  actively  employed  in  warping  themselves  ofl^ 
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which  they  effected  in  the  course  of  the  day.     The  Ocean,  The  Fou- 
droyant,  and  The  Cassandra,  which  had  taken  an  excellent  position 
to  defend  the  anchorage,  slipped  their  cables  at  the  approach  of  the 
fleet ;  so  that  this  important  removal,  which  made  an  opening  for 
British  vessels,  was  entirely  attributable  to  the  body  of  the  fleet  itself. 
The  CsBsar  was  early  in  action ;  The  Imperieuse,  Valiant,  Revenge, 
and  Indefatigable  —  all  these  ships  were  sent  in  by  direction  of  Lord 
Gambler,  not  of  Lord  Cochrane.     A  mixed  and  confused  engagement 
then  took  place,  the  first  part  of  which  was  undoubtedly  between  The 
Imperieuse  and  The  Calcutta,  which  latter  ship  was  certainly  subdued 
by  The  Imperieuse,  but  had  not  formally  surrendered  to  her;  for  she 
was  abandoned  by  her  crew,  and  destroyed  by  Stokes  from  The  Cale- 
donia, after  the  men  sent  from  The  Imperieuse  had  been  dislodged 
by  the  fire  from  other  British  ships  poured  upon  them  through 
•  the  confusion  which  prevailed.     Whether  or  not  one  ship  [  *  316  ] 
began  or  completed  her  conflict  before  another  is  a  matter 
of  no  consequence,  if  this  be  considered  as  a  general  engagement. 
Whether  the  whole  of  the  fleet  was  engaged,  or  only  a  part,  is  equally 
so,  if,  in  the  judgment  of  the  commander-in-chief,  the  work  could  be 
better  effected  by  a  part  than  by  the  whole  —  a  very  possible  case 
under  many  circumstances  that  may  occur,  and  actually  the  case  under 
such  as  did  appear  to  the  commander-in-chief  to  occur  in  the  present 
instance.     Here  was  no  small  confusion  with  the  number  of  ships 
that  did  enter ;  and  it  was  for  the  discretion  of  those  who  governed 
the  transaction  to  determine  whether  more  should  enter,  under  all  the 
difliculties  and  inconveniences  which  might  endanger  their  safety,  and 
render  victory  itself  not  worth  the  purchase.     Lord  Cochrane  seems 
to  have  entertained  a  different  opinion,  and  "  repeatedly  called  for 
more  assistance  from  the  fleet,"  holding  out  as  an  encouragement 
that  "  half  the  fleet  would  destroy  the  enemy ;  "  thereby  manifestly 
admitting  that  the  fleet  was  in  a  situation  to  give  effectual  assistance, 
and  that  he  looked  to  that  £^S5istance  for  support.     Being  not  given 
otherwise  than  in  the  form  in  which  it  had  been  already  given,  I  am 
bound  to  conclude,  that  the  judgment  of  the  commander-in-chief  did 
not  concur  in  the  necessity  or  propriety  of  the  requisition  so  made. 

In  adverting  to  this  circumstance,  I  think  it  not  unnecessary  to 
observe,  that  there  are  in  the  affidavits  several  charges  intimated,  of 
rather  a  criminating  nature,  against  the  commander-in-chief, 
.  •  as  not  having  performed  the  whole  of  the  duty  which  cir-  [  *  317  ] 
cumstances  enabled  him  to  perform  for  the  benefit  of  the 
state  ;  in  short,  as  having  been  in  several  respects  a  defaulter  in  the 
public  service.     To  observations  of  that  kind  I  can  pay  little  attention, 
for  they  are  the  proper  subjects  of  another  jurisdiction.     There  was  a 
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time  when  this  court  possessed  the  sole  and  exclusive  jurisdiction  over 
them.  That  jurisdiction  has,  very  fortunately,  been  transferred  from  it 
by  the  institution  of  naval  courts-martial ;  and  this  court  u^ould  now 
be  extremely  cautious  in  determining  a  question  of  mere  civil  inte- 
rest upon  grounds  that  imputed  failure  of  duty  or  deviation  from  it  to 
officers  placed  in  high  situations  of  naval  command.  In  the  present 
case  it  would  be  peculiarly  improper,  because  the  question  of  condact 
has  been  directly  submitted  to  the  proper  tribunal ;  and,  as  I  under- 
stand, that  tribunal  has  dismissed  the  charge,  and  justified  the  skill  and 
discretion  with  which  the  whole  transaction  was  directed  tfaroaghout. 
I  am,  therefore,  compelled  to  take  it,  that  the  command  was  properly 
exercised  in  all  respects ;  not  omitting  to  observe,  tljat  the  very  charge 
imports  an  admission  that  Lord  Gambler  was  the  actual  com- 
mander of  this  enterprise ;  for  upon  what  other  ground  could  he  be 
made  responsible  at  all  for  any  thing  that  occurred  in  the  conduct  of 
it? 

Many  other  circumstances  tend  to  support  the  conclusion  that  this 
must  be  fairly  considered  as  a  joint  enterprise,  in  which  all  concurred, 
though  in  very  different  degrees  of  hostile  activity-     It  is  not 
[  *  318  ]  always  the  degree  of  hostile  activity  that  determines  the*  con- 
flict.   In  the  case  of  The  Rippon,  it  is  perfectly  clear  that  it 
did  not.     That  ship,  of  much  superior  force,  had  hardly  arrived  ^^.ithin 
gunshot,  and  had  not  fired  a  shot,  when  the  enemy,  which  had  beat  off 
the  former  combatants,  who  had  called  in  The  Rippon,  strack  tus 
colors,  and  yielded  a  submission  which  their  efforts  could  never  have 
compelled.     It  is  therefore  by  no  means  accurate  to  lay  it  down  uni- 
versally, that  intimidation  and  encouragement  are  out  of  the  question. 
They  are  certainly  out  of  the  question,  so  far  as  concerns  the  general 
presumption  raised  by  the  mere  construction  of  the  law,  that  they 
necessarily  operate  on  every  presence ;  but  if  the  matter  does  not  rest 
there  —  if  it  is  proved  in  fact  that  they  did  operate,  and  compelled  a 
surrender  which  would  not  otherwise  have  taken  place  — to  say,  that 
because  they  did  not  actually  fire  they  are  not  entitled,  is  what  can- 
not be  maintained  upon  any  other  principle  than  such  as  ought  to 
exclude  all  title  to  head-money  in  every  case  in  which  the  enemy 
submitted  without  resistance  to  a  superior  force.    Nobody,  I  presume, 
would  contend  that  you  cannot  have  head-money  without  a  battle 
for  it.     The  utmost  length  to  which  the  courts  have  gone  is  this  — 
that  if  there  has  been  a  battle,  they  will  not  raise  the  presumption  of 
intimidation  from  mere  presence,  as  in  cases  of  prize.    A  ship  unasso- 
ciated  must  show  a  concurrence  by  actual  proof  of  engaging  in  the 
combat,  or  of  having  actually  contributed  mainly  to  produce  a  sur- 
render by  her  appearance  at  the  scene  of  action.     In  this  case,  there 
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has  been  a  contribution  of  endeavors  on  the  part  of  the  fleet 
that  goes  much  beyond  mere  sight  and  presence.  *  Every  [  *  319  ] 
ship  engaged  is  a  member  of  the  fleet  at  the  time  of  action, 
•nd  is  so  engaged  by  the  directions  of  the  commander  of  the  ^eet. 
How  is  the  connection  broken  ?  Not  by  elongation  of  distance ;  for 
that  often  takes  place  in  general  engagements  to  a  much  greater  ex- 
tent Not  by  being  detached  on  a  distinct  service,  for  the  whole  fleet 
is  instant  and  imminent,  and,  with  all  its  attentions  and  all  its 
energies,  as  far  as  necessary,  concentrated  in  the  pursuit  of  this  one 
object — not  by  being  placed  under  a  separate  command,  for  the 
control  and  superintendence  remain  entirely  with  Lord  Gambier. 
Different  degrees  of  activity  are  assigned  by  him  to  different  ships ; 
for  it  would  be  inconvenient  to  them  all  to  act  in  the  same  place,  and 
upon  the  same  scale  of  effort ;  but  all  are  contributing  in  those  de- 
grees to  the  general  operation.  The  number  and  quality  of  the  ships 
mixing  immediately  in  the  contest  are  determined  by  him.  They 
are  sent  in  successively  as  the  occasion  appears  to  mature  and  to 
require  codperation.  On  board  the  ships  so  sent  in  (the  inshore 
squadron,  as  it  is  called)  there  are  the  usual  traces  of  a  battle, —  Re- 
turns of  killed  and  wounded.  The  fleet  that  staid  behind  is  looked 
to  by  Lord  Cochrane  for  assistance  and  support  as  that  which  is  co- 
operating. He  is  of  opinion  that  he  did  not  receive  all  that  ought  to 
have  been  afforded,  and  that  had  half  the  fleet  been  sent  in,  it  would 
have  effected  the  whole  purpose.  Those  are  opinions  on  which  the 
other  jurisdiction  has  decided  in  a  way  that  excludes  any  judgment  of 
mine  upon  such  a  question.  I  am  bound  to  take  it,  that  as 
much  was  done  as  was  proper  to  be  done,  *  and  by  all  the  [  *  320  ] 
means  that  were  proper  so  to  be  applied.  The  other  ships 
fled  up  the  Charente  by  throwing  overboard  their  guns  and  heavy 
stores ;  and  this,  I  am  to  presume,  could  not  be  prevented  by  any 
eflorts  which  a  sound  discretion  should  direct.  Then  how  stands  the 
whole  of  this  matter  ?  An  expedition  originally  confided,  in  the  ma- 
terial parts  of  its  plan,  as  well  as  of  its  execution,  to  Lord  Gambier  — 
carried  throughout  under  his  care  and  superintendence  —  every 
movement  directed  by  him  —  every  situation  assigned  by  him  — 
every  part  of  the  business,  principal  or  auxiliary,  executed  by  ships 
which  were  as  much  members  of  his  fleet  as  The  Caledonia  herself 
—  from  the  beginning  to  the  end,  no  interruption  of  command  or 
association 

Servatur  ad  imum 


Quails  ab  incepto 


To  this  view  which  I  take,  it  adds  a  great  corroboration,  that  it 
appears  to  be  the  view  which  every  one  else  takes  of  it  who  has  no 
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interest  in  taking  another.  The  opinion  of  the  British  fleet  may  be 
supposed  to  be  produced  or  influenced  by  concurrent  interests  of  their 
own.  But  what  shall  be  said  to  the  captured  witnesses  of  the 
French  fleet,  attributing  the  disastrous  events  of  the  night  aud  day  im 
the  fleet  under  the  command  of  Lord  Gambier?  They  have  no 
interest  in  this  matter  of  head-money.  What  shall  be  said  to  the 
inshore  squadron,  who  have  all  the  same  interest  as  The  Imperieuse 
to  deny  the  title  of  the  fleet ;  but  to  them  it  never  occurs  to  claim  any 
title  either  to  glory  or  profit  from  this  transaction,  but  in  partnership 
with  the  fleet.  These  are  strong  indications  of  what  was 
[  *  321  ]  dictated  by  common  reason,  and  by  *  common  and  just  feel- 
ing upon  the  subject,  and  certainly  lend  no  small  confirma- 
tion to  the  more  artificial  conclusions  of  law  upon  it.  With  respect 
to  the  cases  that  have  been  cited  and  commented  on,  I  don't  think  it 
necessary  to  enter  into  them  minutely.  I  know  of  no  general  doc- 
trine, nor  of  any  particular  dictdj  that,  being  fairly  weighed,  can  be 
considered  as  adverse  to  the  opinions  I  have  intimated.  Those  that 
relate  to  unassociated  ships  are  all  foreign  to  the  present  question, 
which  I  take  to  arise  entirely  upon  the  footing  of  a  combined  enter- 
prise, connected  in  its  origin,  and  carried  on  throughout,  without  any 
breach  of  continuity  in  its  progress,  to  its  termination.  If  I  am 
wrong  in  this  view  of  it,  I  am  wrong  altogether  in  the  foundation  of 
my  judgment ;  but  I  think  I  am  warranted  and  compelled  by  the 
facts  to  assume  it,  and  to  decide  by  that  assumption  the  disputed 
interests. 

The  court  accordingly  pronounced  against  the  cause  shown  by 
Lord  Cochrane,  and  in  favor  of  the  right  of  the  whole  fleet  to  share 
in  the  head-money. 


[  *  322  ]  *  Generous. 

Noyember  26,  1818. 

Revenue  cases  are  usuollj  transmitted  in  a  very  incommodious  form  from  the  Vice- Admi- 
ralty Courts. 

The  system  of  the  revenue  laws  is  of  a  very  unbending  nature,  and  the  clearest  proof  of 
necessity  is  requisite  to  excuse  a  violation  of  them. 

Judgment. 
Sir  W.  Scott.     This  case  (a  revenue  case)  comes  from  the  Vice- 
Admiralty  Court  of  the  island  of  Barbadoes,  and  is  transmitted  in 
the  incommodious  form  in  which  such  cases  usually  travel  from  the 
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Vice-- Admiralty  Courts.  The  proceedings  are  there  instituted,  refer- 
ring to  all  or  a  great  number  of  the  navigation  laws,  and  alleging, 
that  upon  a  violation  of  all,  or  some  or  one  of  them,  the  property  ought 
to  be  condemned.  The  judgment  of  the  court  pronounces  a  general 
sentence  of  condemnation,  if  the  property  is  deemed  liable  to  con- 
demnation upon  any  ground,  but  without  any  specification  transmit- 
ted here  of  the  particular  ground  on  which  it  has  been  so  held ;  and 
of  course  the  drudgery  is  imposed  upon  those  who  have  to  conduct 
these  appeals  in  this  court,  and  on  the  court  which  has  to  review  the  « 
judgment,  of  hunting  through  the  whole  body  of  statutes  enumerated, 
in  order  to  find  out,  conjecturally,  on  which  ground  the  condemna- 
tion passed.  If  it  be  necessary  or  proper  (as  it  may  be)  to  enumerate 
all  these  statutes  in  the  initiation  of  the  cause,  in  order  that  the 
crown  may  have  the  benefit  of  any  criminal  fact  that  may  be 
disclosed  upon  the  evidence  that  is  to  follow,  it  is,  I  think,  no  unfair 
expectation .  on  the  part  of  this  court,  that  it  should  appear  in  some 
form  or  other  in  the  conclusion  of  the  cause,  what  the  par- 
ticular facts  were  on  which  the  court  below  *  arrived  at  [  *  323  ] 
that  legal  conclusion  ;  otherwise  this  court  and  its  practlsers 
are  driven  to  the  necessity  of  travelling  through  a  body  of  laws  and 
a  collection  of  facts  that  may  be  foreign  to  the  real  foundation  of  the 
judgment,  and  which  had  been  dismissed  out  of  all  consideration  by 
all  parties,  as  totally  irrelevant  to  the  real  subject  of  controversy.  It 
would  be  a  great  relief  and  satisfaction  to  this  court  if  this  intimation 
of  its  wish  should  meet  with  more  attention  in  the  pi?oper  quarters 
than  it  has  hitherto  had  the  good  fortune  to  receive. 

It  is  a  case  upon  the  revenue  laws  —  a  system,  as  it  has  been 
rightly  observed,  of  a  very  unbending  nature,  framed  for  the  pro- 
tection of  great  interests,  and  upon  very  jealous  views  of  preventive 
policy,  and  this  policy  is  to  attend  it  in  its  actual  administration.  It 
is  not  the  private  opinion  of  the  judge  upon  the  policy  that  is  to 
guide  his  public  judgment ;  he  must  follow  where  the  law  leads,  in  a 
general  unbending  course.  But  the  law  itself,  and  the  administration 
of  it,  must  yield  to  that  to  which  every  thing  must  bend  -^—  to  neces- 
sity. The  law,  in  its  most  positive  and  peremptory  injunctions,  is 
understood  to  disclaim,  as  it  does  in  its  general  aphorisms,  all  inten- 
tion of  compelling  them  to  impossibilities  ;  and  the  administration  of 
law  must  adopt  that  general  exception  in  the  consideration  of  all 
particular  cases.  In  the  performance  of  that  duty  it  has  three  points 
to  which  its  attention  must  be  directed :  In  the  first  place,  it  must 
see  that  the  nature  of  the  necessity  pleaded  be  such  as  the  law  itself 
would  respect ;  for  there  may  be  a  necessity  which  it  would  not.     A 
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necessity  created  by  a  man's  own  act,  with  a  fair  previoas 
[  *  324  ]  *  knowledge  of  the  consequences  that  woald  follow,  and 
under  circumstances  which  he  had  then  a  power  of  controll- 
ing, is  of  that  nature.  Secondly,  that  the  party  who  was  so  placed 
used  all  practicable  endeavors  to  surmount  the  difficulties  which 
already  formed  that  necessity,  and  which  on  fair  trial  he  found  insur- 
mountable. I  do  not  mean  all  the  endeavors  which  the  w^it  of  man, 
as  it  exists  in  the  acutest  understanding,  might  suggest,  but  such  as 
may  reasonably  be  expected  from  a  fair  degree  of  discretion  and  an 
ordinary  knowledge  of  business.  Thirdly,  that  all  this  shall  appear 
by  distinct  and  unsuspected  testimony ;  for  the  positive  injunctions 
of  the  law,  if  prpved  to  be  violated,  can  give  way  to  nothing  but  the 
clearest  proof  of  the  necessity  that  compelled  the  violation.  Subject 
\o  these  observations,  we  enter  upon  the  facts  of  the  case. 

The  ship  was  seized  at  Barbadoes  immediately  on  her  arrival  there 
in  July,  1816.     The  history  (as  appearing  in  the  evidence)  is,  that 
she  had  been  the  French  ship  Genereux,  taken  on  the  capture  of  that 
island ;  that  she  was  purchased,  after  condemnation  at  Barbadoes,  by 
John  Lawless,  residing  at  Guadaloupe,  who  chartered  her  to  Forman, 
another  merchant,  late  resident  there,  for  9,000  dollars,  to  carry  a 
cargo  of  island  produce  to  Wilmington  in  the  West  Indies,  from 
thence  to  bring  American  produce  to  Barbadoes,  and  then  return 
home   to   Guadaloupe.     It  is  alleged  that  a  persop  named  Gibson 
was  the  supercargo  of  the  whole  adventure  out  and  home  ;  that  John 
Nixon  was  the  master  appointed  to  command  her  at   Guadaloupe, 
but    that    another    master.   Peregrine,  was    appointed  to 
[•  325  ]*  supersede  him  at  Wilmington,  on  account  of  imputed 
misconduct,  by  the  supercargo,  who  had  powers  for  such  a 
purpose.     The  ship  sailed  to  Wilmington,  and  on  her  return  voyage 
to  Barbadoes,  as  admitted,  was  seized,  having  on  board  a  crew  not 
composed  of  qualified  persons  under  the  navigation  acts,  and  there- 
fore subjecting  herself  and  cargo  to  confiscation,  unless  it  can  be 
shown  that  some  necessity,  which  the  party  could  not  remove,  bad 
produced  this  acknowledged  violation  of  the  law.     The  fact  is  not 
controverted  ;  it  remains  therefore  only  to  see  how  it  is  justified  and 
excused.     Another  objection  is  made,  of  less  moment,  that  the  cap- 
tain's name,  upon  the  change  at  Wilmington,  was  not  duly  regis- 
tered, which  I  shall  reserve  for  a  short  distinct  consideration.     The 
justification  set  up  is  this,  —  that  a  qualified  crew  could  not,  by  any 
possibility,  be  obtained  at  Guadaloupe ;  and  that  the  deficiency  could 
not  be  supplied  afterwards.     This  very  plea  admits  that  she  sailed 
with  an  insufficient  crew  of  qualified  persons  from  Guadaloupe; 
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because  it  would  be  perfectly  absurd  and  ridiculous  to  say,  as  you 
do,  that  it  was  absolutely  impossible  to  procure  a  proper  crew,  and 
to  maintain  at  the  same  time  that  you  had  such  a  crew  on  board. 
The  two  assertions  cannot  stand  together.     The  fapt  of  an  insuffi- 
cient crew  is  necessarily  implied  in  the  vdry  plea  of  justification, 
unless  you  claim  for  yourselves  the  talent  of  conquering  impossibili- 
ties.    In  like  manner  you  say,  in  your  sworn  claim,  that  it  was 
wholly  and  altogether  impossible  to  obtain  a  British  master  at  Gua- 
daloupe ;  and  yet  you  affect  to  hold  out,  that  a  British  person,  by 
name  Nixon,  was  on  board  this  ship  as  its  master,  and  is  so 
described  in  all  its  documents.    *  These  two  assertions  can  [  *326  ] 
only  be  reconciled  by  the  supposition,  that  though  on  board 
as  master,  he  was  not  the  real  master,  —  a  supposition  which,  on ' 
further  inquiry,  will  turn  out  to  be  the  fact.     After  such  a  plea  it  ifi 
idle  to  say  that  what  passed  at  Guadaloupe  is  out  of  the  present 
question,  for  you  have  made  it  the  very  foundation  of  your  defence  ; 
namely,  the  apparent  deficiency  of  your  crew  at  Barbadoes  was 
owing  to  the  impossibility  of  procuring  a  competent  number  at  start- 
ing from  Guadaloupe ;  and  three  out  of  your  four  witnesses  speak 
to  nothing  else.     If  indeed  you  had  shown  that  you  had  started  with 
a  competent  crew  from  your  own  domestic  port  of  Guadaloupe,  and 
that  the  deficiency  was  produced  by  desertions  in  a  foreign  port,  that 
might  have  availed  you  so  as  to  exclude  any  questioji  respecting 
Guadaloupe  ;  but  that  is  not  your  defence.     You  admit  it  even,  and 
it  cannot  be  denied,  that  you  sailed  with  an  incompetent  crew.     If 
so,  of  what  consequence  are  the  desertions  at  Wilmington  ?     If  they 
were  desertions  of  qualified  persons,  that  w^ould  not  create  the  defi- 
ciency ;  it  would   only  increase  it.     If  of  unqualified  persons,   it 
would  only  prove  that  the  original  deficiency  was  still  greater.     You 
have  tied  yourself  down  to  the  necessity  of  showing  that  it  was  im- 
possible (as  you  allege)  to  procure  a  proper  crew  in  the  port  from 
which  you  originally  sailed  — and  you  were  bound  to  do  so  ;  for  a 
British  navigator  can  surely  never  be  admitted  to  justify,  by  showing 
that  he  could  not  procure  British  seamen  in  a  foreign  port,  without 
showing  that  he  sailed  from  his  British  port  with  his  proper  comple- 
ment, or  that  it  was  impossible  to  procure  them. 

*  Is  the  fact  then  true  or  false,  that  you  sailed  from  Guada-  [  *  327  ] 
loupe  with  an  insufficient  crew  ?     You  have  in  truth,  as  ob- 
served, directly  alleged  it,  by  pleading  that  a  sufficient  crew  could  by  no 
possibility  be  had.    But  ho  wis  that  proposition  itself  supported?    Why, 
merely  by  showing  that  British  seamen,  that  is,  British-born  seamen, 
could  not  be  had  at  that  place,  at  that  time  only ;  and  three  out  of 
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the  four  witnesses  are  brought  to  prove  nothing  else  than  a  dearth  of 
such  persons  at  Guadaloupe.  Take  your  fact,  as  alleged  and  proved, 
though  it  hardly-required  a  proof,  under  the  known  circumstances  of 
such  a  place  at  that  period.  But  what  follows  ?  Does  such  a  fact 
create  such  a  necessity  as  the  law  would  respect  ?  Undoubtedly  it 
would,  if  it  were  true,  as  has  been  assumed  throughout,  that  British- 
born  seamen  were  the  only  qualified  persons ;  then,  indeed,  it  would 
follow,  as  argued,  that  the  trade  of  the  place  must  immediately  stand 
still)  or  you  must  submit  to  the  necessity  of  engaging  others.  Bnt 
is  it  the  fact  ?  Assuredly  not ;  for  besides  negro  seamen,  who  are 
privileged,  is  it  not  a  fact  that  every  freeman,  born  or  domiciled  at 
Guadaloupe,  was  perfectly  capacitated  to  serve,  and  would  have  been 
recognized  in  his  British  character  in  any  penal  prosecution  of  this 
kind  ?  Is  the  law  of  England  so  niggardly  in  the  communication  of 
its  privileges  as  to  refuse  to  those,  who  by  compacts  founded  on  the 
success  of  its  arms  had  become  the  subjects  of  its  government,  the 
character  of  British  subjects  ?  For  purposes  of  this  kind  the  whole 
island  had  become  British;  it  had  a  British  custom-house  esta- 
blished, and  British  laws  operating,  as  far  as  they  could  properly  be 
applied.  On  what  other  ground  is  Mr.  Lawless  avowed 
[  *  328  ]  *  the  owner  of  a  British  registered  ship,  or  Monsieur  Tom- 
men,  the  charterer  of  the  ship,  paying  British  duties  ?  The 
defence  in  this  case  ought  to  have  been,  that  they  had  taken  on  board 
Gaudaloupe  mariners,  now  become  British  subjects,  though  not 
British-born,  and  that  these  persons  were  Guadaloupe  men,  either 
by  birth  or  by  residence,  at  the  time  of  capitulation ;  and  a  moderate 
degree  of  evidence  would  have  sufficed  for  the  domicile  of  so  loco- 
motive a  being  as  a  seafaring  man  usually  is.  Instead  of  this,  here 
is  a  large  outfit  of  men  described  as  of  America,  or  of  foreign  ports 
in  Europe,  without  any  thing  to  show  that  they  had  the  slightest  con- 
nection with  Guadaloupe,  or  had  ever  been  there  but  upon  a  single 
voyage,  which  had  recently  brought  them.  A  statute  superadds  the 
condition  that  Guadaloupe  mariners  should  take  the  oath  of  allegi- 
ance. But  if  that  statute  had  then  either  not  passed,  or  had  not 
reached  Guadaloupe,  this  court  would  confidently  have  held,  that  in 
such  a  case  the  mariners  of  that  place  had  been  sufficiently  incorpo- 
rated into  the  British  population,  without  the  performance  of  such  a 
ceremony,  by  the  capitulation  and  cession  of  the  colony.  If  the 
statute  had  reached  the  island,  care  should  have  been  taken  to  admi- 
nister the  oath  of  allegiance. 

With  this  crew,  however,  the  ship  sails  to  Wilmington,  where, 
says  the  supercargo,  many  mariners  deserted.    For  the  reasons  given. 
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it  is  not  worth  while  to  inquire  what  was  the  quality  of  those  desert- 
ers, because,  were  they  British  or  foreign,  it  makes  no  difference, 
either  as  to  original  shipment  at  Guadaloupe,  or  final  result 
*  at  Barbadoes.  He  goes  on  to  say,  (his  expression  is  ob-  [  *  329  ] 
servable,)  he  doubts  not  to  prove  many  shipped  at  Wilming- 
ton as  British  subjects ;  of  which,  however,  not  one  particle  of  proof 
is  adduced,  although  he  had  in  these  terms  expressly  taken  upon 
himself  the  burden  of  proof.  The  only  witness  examined  to  trans- 
actions at  Wilmington  is  Peregrine,  the  asserted  master,  who  had  no 
concern  with  this  ship  till  after  these  men  were  shipped.  The  ship, 
which  till  the  commencement  of  April  had  been  under  the  command 
of  Nixon,  afterwards  appears,  on  his  discharge,  to  be  under  the  com- 
mand of  Guatier  and  Bernard;  and  it  was  not  until  the  18th  of 
April  that  this  Peregrine  ever  saw  the  ship,  and  he  appears  on  the 
muster  roll  as  having  actually  entered  on  board  not  till  the  18th  of 
May,  and  all  the  new  seamen  ha'd  entered  long  before ;  so  that  all 
he  knew  of  desertions  and  enlistments  must  be  resolved  into  mere 
information.  He  says  that  Gibson  and  himself  used  every  endeavor 
to  bring  back  the  seamen.  What  were  their  endeayors  ?  what  are 
the  traces  of  them  in  any  recorded  application  to  the  local  magis- 
trates, or  in  any  protest  noticing  these  transactions  at  the  time  ? 
there  is  not  the  slightest  indication  of  any  thing  of  the  kind.  Is  any 
witness  produced  who  was  cotemporary  with  these  renegadoes? 
no  such  person  —  nobody  but  this  Peregrine.  Both  he  and  Gibson 
urge,  as  a  confirmation  of  their  facts,  that  they  offered  twenty  dollars 
per  month  (they  represent  this  as  an  extravagant  premium)  for  Bri- 
tish seamen.  The  fact  appears,  as  far  as  can  be  collected  from  the 
muster  rolls,  that  twenty  dollars  was  the  ordinary  pay  for  all 
mariners,  whether  British  or  not.  *  They  say  they  were  de-  [  *  330  ] 
tained  till  30th  May  for  want  of  seamen ;  when  the  fact  . 
appears  again  upon  the  muster  roll,  that  they  were  all  on  board  long 
before  —  that  they  registered  at  Wilmington  on  the  15th  April,  1825. 
It  is  impossible,  therefore,  tp  say,  that  if  the  original  sin  of  an  im- 
proper shipment  of  mariners  at  Guadaloupe  could  be  purged  by  the 
ensuing  transactions  at  Wilmington,  that  these  transactions  are  in 
any  degree  established  in  a  satisfactory  manner.  One  witness  only, 
and  he  having  no  personal  knowledge,  is  produced,  proving  no  en- 
deavors in  any  particular  mode  —  in  such  modes  as  men  ought  to 
have  resorted  to  on  such  occasions.  Nothing  appearing  of  record 
upon  the  papers,  where  they  ought  to  have  appeared;  nothing  to 
meet  the  eye  of  a  fair  inquirer,  when  the  ship  arrived  at  Barbadoes, 
to  account  for  the  deficiency  of  the  crew.  All  must  be  taken  upon 
the  word  of  this  witness,  discredited  as  he  appears  to  be,  not  only  by 
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his  necessary  ignorance  of  many  of  the  facts,  but  by  the  misrepre- 
sentation of  those  with  which  he  is  acquainted. 

Upon  this  branch  of  the  case  I  am  clearly  of  opinion,  first,  that 
such  a  necessity  is  not  even  shown  in  allegation  ;  and  that  if  it  were, 
the  evidence  fails  in  supporting  it ;  but  I  am  of  opinion  that  the  other 
branch  of  the  case  more  completely  developes  the  real  nature  of  this 
transaction,  that  which  concerns  the  appointment  of  masters. 

It  appears  by  the  British  register  at  Guadaloupe,  that  this  Samuel 
Gibson,  who  is  the  great  mover  in  the  whole  course  of  the  business, 

was  master  on  the  21st  of  November,  1815,  and  that  James 
[  *  331  ]  Nixon  *  succeeded  him  (ostensibly  at  least)  on  the  15th  of 

December.  Why  this  change  was  made  non  constai^  for 
Gibson  was  to  go  with  the  ship  throughout,  —  nothing  was  to  be 
transacted  without  him ;  for  never  man  had  fuller  powers,  as  well  for 
the  owner  of  the  ship  as  for  the  owner  of  the  cargo ;  and  why  he 
was  not  as  fit  a  master  of  a  ship  in  December,  as  he  had  been  in  No- 
vember, does  not  at  all  appear.  Whatever  was  the  cause,  whether 
because  he  was  a  native  of  America,  is  not  distinctly  shown ;  bat 
Nixon,  who  is  described  to  be  an  Englishman,  is  invested  with  the 
command,  and  (strange  to  tell)  at  a  time  when  Gibson  expressly 
swears  that  it  was  wholly  and  altogether  impossible  (I  use  his  own 
words)  to  obtain  a  British  master  upon  any  terms,  or  any  wages,  at 
Guadaloupe.  This  certainly  leads,  as  already  observed,  to  a  suspi- 
cion that  Nixon  was  not  the  master,  but  was  on  board  in  some  other 
character,  allowing  for  all  the  talent  of  conquering  impossibilities 
which  these  parties  affect  to  possess ;  for  on  no  other  ground  can  you 
reconcile  the  two  positions,  that  Nixon  was  the  real  master  of  this 
ship,  (which  Gibson  swears  him  to  be,)  and  that  it  was  wholly  impossi- 
ble to  procure  a  British  master.  However,  a  paper  found  on  board  ex- 
plains this  mystery ;  for  it  proves,  beyond  all  contradiction,  that 
Nixon  was  not  the  master,  that  he  was  only  the  mate,  thoogfa,  to 
color  the  fraud  still  further,  he  is  charged  as  having  masters  pay, 
ninety  dollars  per  month,  when  the  reaj  master  was  Daniel  S.  Cooke. 

That  this  Cooke  was  an  American,  I  can  have  no  doubt ;  an 
[  *  332  ]  examination  taken  of  a  Daniel  S.  Cooke  *  almost  identifies 

him  by  the  peculiarity  of  the  name,  Daniel  S.  Cooke,  and 
the  similarity  of  the  handwriting  leads  to  the  same  conclusion.  The 
very  circumstances  of  his  being  in  a  disguised  character  on  board, 
and  of  his  being  withdrawn  afterwards  in  a  manner  totally  unac- 
counted for,  ripen  the  suspicion  into  absolute  proof.  It  was  not  con- 
venient for  Mr.  Cooke  to  go  to  Barbadoes,  where  he  had  already 
acknowledged  himself  an  American  upon  a  recent  cause  there  deter- 
mined ;  he  therefore  absconds  at  Wilmington  without  beat  of  dram, 
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and  somebody  is  to  be  found  whose  face  is  less  familiar  at  Barbadoes.^ 
Now  this  gross  fact  establishes  two  conclusions  that  bear  hard  upon 
this  cause  :  first,  that  Gibson  has  extinguished  all  claim  to  any  credit 
for  any  thing  he  advances,  deposing,  as  he  does,  that  this  ship  sailed 
under  the  command  of  Nixon,  and  knowing  at  the  same  time  that 
this  was  perfectly  false,  and  that  Nixon  was  not  the  master,  but  was 
merely  to  wear  that  character,  in  order  to  defraud  the  law.  As  the 
confidential  agent  of  the  owner  of  ship  and  cargo,  and  conductor  of 
the  whole  machinery  in  this  business,  it  is  quite  impossible  that  it 
should  be  a  secret  to  him  ;  he  stands,  therefore,  convicted  of  a  false- 
hood which  vitiates  his  whole  testimony,  detected  and  demonstrated 
by  the  production  of  this  paper.  The  second  is,  that  this  whole 
transaction  is  clearly  proved  to  be  born  in  sin  —  in  an  attempt,  car- 
ried into  execution,  to  elude  and  deceive  the  law,  by  fraud  and  fal- 
lacy. This  is  a  taint  which  sticks  to  it  in  its  birth,  and  travels  along 
with  it  throughout  its  whole  course. .  It  gives  it  an  indelible 

*  character ;  it  colors  every  thing  that  follows.     The  same  [  *  333  ] 
artificer  of  fraud  continues  to  act,  and  you  have  a  right  to 
presume  that  he  continues  to  act  upon  his  own  principles. 

There  can  be  no  doubt  that  this  fraud  in  limine  is  a  high  offence 
against  the  letter  and  spirit  of  the  navigation  laws,  the  good  policy 
of  which  is  to  encourage  its  navigation  by  confining  it  to  British 
subjects,  of  which  fact,  so  far  as  concerns  the  master,  in  all  cases  the 
register  is  the  leading  proof.  A  false  register  in  that  case  is  no  regis- 
ter at  all ;  and  it  is  worse  than  no  register,  if  falsified  for  the  direct 
purpose  of  substituting  a  foreign  master  for  a  British.  How  far  this 
might  affect,  in  all  cases,  the  cargo  as  well  as  the  ship,  is  a  question 
which  it  is  not  worth  while  to  hunt  through  this  whole  body  of  sta- 
tutes in  order  to  solve  —  in  order  to  determine  what  is  the  rule,  the 
statutes  would  apply  in  a  case  where  the  shipper  of  the  cargo  was 
clearly  ignorant  and  innocent  of  this  breach  of  the  statute.  But  that 
is  not  this  case  ;  for  in  this  case  the  agent  for  the  ship  is  likewise  the 
agent  for  the  cargo,  perfectly  apprized  of  every  thing  that  concerns 
both,  and  empowered  to  act  for  both  as  if  they  were  personaUy  pre- 
sent ;  and  the  question  would  be  very  different,  how  far  the  acts  of  a 
person  so  commissioned,  and  so  instructed,  would  not  affect  both  his 
principals  to  the  utmost  extent     But  to  pursue  the  history :  — 

William  Cook  retires  silently,  non  constat  when ;  and  Dixon  is  dis- 
charged from  the  office  of  master  —  a  nominal  office,  if  he  left  the 
ship  before  Cook ;  and  a  real  one,  to  which,  as  master,  he  had  suc- 
ceeded, if  he  left  it  afterwards.     A  new  master  is  then  to  be 

•  looked  out  for  ;  and  it  appears  that  a  Mr.  Guatier  was  ap-  [  *  334  ] 
plied  to,  who  continued  for  some  time  at  Wilmington,  in 
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the  management  of  the  ship,  acting  as  commander  in  the  room  of 
Nixon.     What  countryman  this  Guatier  was  does  not  appear ;  but 
on  the  10th  of  May  he  declares  that  he  cannot  proceed  to  sejL  with 
her,  and  recommends  Mr.  Barnard  for  the  station  and  services  they 
had  so  kindly  offered,  that  is,  master  or  commander.     And  true  it  is 
that  this  Mr.  Barnard  is  found  an  adventurer  on  board  this  ship, 
dropped  down  into  the  character  of  mate,  though  described  by  Gua- 
tier as  a  man  eminently  qualified  for  master,  and  recommended  for 
that  station.     But  a  Mr.  Peregrine,  an  Englishman,  had  fortunately 
dropped  down  from  the  skies  in  the  interim,  and  he  takes  possession 
as  master  on  the  18th  May.     These  transactions  at  Wilmington  must 
receive  their  real  interpretation  from  their  predecessors  at  Gnada- 
loupe.     It  is  the  same  play  performed  by  different  actors.    Peregrine 
is  w^hat  is  technically  called  the  double  of  Nixon,  and  Barnard  of 
Daniel  S.  Cooke.     I  think  the  court  has  a  right,  on  the  fair  and  not 
uncharitable  view  of  all  circumstances,  to  infer  that  this  is  the  real 
state  of  the  facts. 

I  do  not  mean  to  say,  that  if  such  a  case  as  this  had  come  honestly 
and  avowedly  before  the  court,  that  an  English  master  had  been  put 
on  board  at  Guadaloupe  without  any  disguise,  but  had  afterwards 
been  discharged  at  Wilmington,  on  account  of  gross  misconduct;  and 
it  had  been  proved  by  credible  testimony,  and  by  authenticated  doca* 
ments,  that  an  English  master  could  not  possibly  be  had, 
[  *  335  ]  after  all  honest  endeavors  used  for  *  that  purpose,  and  that 
an  American  mate  had  been  hired  to  navigate  the  ship  down 
to  the  English  port,  with  a  clear  intent  of  instantly  disclosing  the 
fact.  I  cannot  say  with  what  degree  of  indulgence  a  court  might 
have  received  such  a  case,  if  free  from  all  suspicion  of  ill  faith. 
Certainly  I  cannot  go  the  length  of  saying  that  an  English  owner 
can  under  no  circumstances  whatever  discharge  a  worthless  fellow 
from  the  care  of  a  valuable  ship  and  cargo  in  a  foreign  port.  The 
statutes  have  not  provided  for  the  case,  but  natural  justice  seems  to 
do  so ;  and  a  case  of  pure  necessity,  proved  as  a  case  o[  necessity, 
provides  for  itself.  But  here  is  a  total  want  of  good  faith ;  here  is 
disguise  attempted,  and  imposition  practised,  throughout.  The  cre- 
dit of  the  parties  is  destroyed ;  you  can  give  no  credence  to  their 
history  in  any  part ;  the  ground  sinks  in  wherever  you  tread  upon 
it;  and  even  an  honest  case  would  be  infected  by  such  a  mode  of 
conducting  it. 

What  the  real  interests  in  this  ship  and  cargo  are,  the  evidence 
does  not  satisfactorily  disclose  ;  for  it  does  not,  as  I  have  observed, 
satisfactorily  prove  any  thing  affirmatively.  There  may  be  Ameri- 
can interests  or   French  interests   concerned  —  all  that  is   out  of 
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sight;  but  it  is  enough  that  the  transaction  is  conducted  otherwise 
than  British  law  requires,  and  with  a  total  want  of  that  good  faith 
which  could  entitle  it  to  the  indulgence  of  the  court,  if  it  had  the 
power  of  extending  it. 

I  must,  therefore,  affirm  the  sentence  of  the  court  below. 


•  John,  Beck.  [  •  336  ] 

December  1, 1818. 

Captors  haying  a  bond  fide  possession,  and  using  due  care,  are  not  responsible  for  losses  occa- 
sioned bj  mere  misfortune.^ 

This  was  the  case  of  an  American  ship  and  cargo,  which,  in  igno- 
rance of  the  peace  which  had  been  concluded  between  Great  Britain 
and  the  United  States  of  America,  was  seized  on  the  6th  of  March, 
1815,  by  his  Majesty's  ship  of  war  Talbot,  Lieutenant  John  Mawdes- 
ley  commander,  in  latitude  31®  18'  N.  and  longitude  76®  W.,  whilst 
proceeding  with  despatches  for  the  island  of  Jamaica.  The  John 
was  laden  with  a  cargo  of  molasses,  and  bound  from  Matanzas  to 
Portsmouth  in  America.  As  soon  as  the  capture  had  been  made, 
Lieut.  Mawdesley  put  a  prize  master  and  part  of  his  crew  on  board 
The  John,  with  directions  to  keep  company  with  The  Talbot,  and 
proceed  to  Jamaica ;  but  in  the  course  of  the  night  between  the  11th 
and  12th  days  of  March,  the  vessel  was  unfortunately  lost  on  the 
rocks  between  Point  Mulas  and  Moha  Keys,  in  the  island  of  Cuba. 

A  claim  was  given  by  Thomas  Wilson  on  behalf  of  Reuben  Shap- 
ley,  of  Portsmouth,  in  the  State  of  New  Hampshire,  as  the  sole 
owner  of  the  ship  at  the  time  she  was  taken,  and  describing  the 
place  of  capture  to  be  in  latitude  31®  40'  N.,  and  longitude  78®  IC 
W.,  and  the  capture  to  have  been  effected  after  the  period  limited 
by  the  treaty  of  peace  for  capture  in  that  latitude  and  longitude  had 
expired. 

A  monition  was  taken  out  against  the  captor  to  proceed  [  *  337  ] 
to  adjudication,  to  which  an  appearance  was  given  under 
protest. 


[The  Betsey,  1  C.  Bob.  96-1 
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Judgment. 

Sir  W.  Scott.     This  case  began  with  a  monition  to  proceed  to 
adjudication.     The  party  monished  appears  under  protest  to  show 
cause  why  he  should  not  be  compelled  to  proceed  to  adjadicatiqiL 
The  grounds  of  the  protest,  and  the  answer,  bring  the  merits  suffi- 
ciently before  the  court  to  enable  it  to  decide  the  question,  whether 
it  should  enforce  the  monition ;  for  if  there  should  appear  in  the  pro- 
test sufficient  grounds  to  release  the  party  from  so  proceeding,  of 
course  the  monition  would  not  be  enforced.     If  no  sufficient  matter 
is  shQwn,  the  course  must  be  different ;  and  the  sufficiency  depends 
upon  this,  whether  the  parties,  upon  their  representations,  have  shown 
such  a  state  of  facts  as  would  entitle  the  mover  to  recover  upon  the 
result  of  further  proceedings ;  for  if  it  would  not,  the  court  would 
certainly  be  disinclined  to  compel  the  parties  to  incur  an  expense 
that  would  lead  to  nothing ;  and  this  more  particularly  by  an  io- 
quiry  into  transactions  of  four  years  ago,  when  all  the  witnesses  on 
one  side  are  dispersed  beyond  all  hope  of  recovery,  when    the  person 
charged  with  wrong  doing  will  find  himself  totally  disabled  to  ob- 
tain the  testimony  that  might  be  absolutely  necessary  for  his  defence, 
although  he  might  have  obtained  quite  sufficient  for  it,  in  the  course 
of  such  an  inquiry,  if  instituted  in  proper  time.     It  is  impossible  to 
state  a  case  in  which  the  obligation  of  an  immediate  pro- 
[  *338  ]  ceeding  on  the  part  of  the  •complainant  could   be  more 
visible.     He  must  know  that  the  witnesses  of  the  defendant 
must  be  the  crew  of  his  ship  of  war ;  that  a  peace  having  taken 
place,  all  that  crew  must  have  been  discharged  near  four  years  sgOy 
and  that  the  defendant  must  search  the  world  over  to  recover  them 
if  possible ;  but  that  the  case  must  in  all  probability  be  maintained 
upon  its  facts,  by  witnesses  all  on  one  side,  and  those  on  the  side  of 
a  penal  prosecution,  without  any  means  of  defence  on  the  other. 
The  defendant  must  blame  himself,  if  a  court  feels  a  great  indisposi- 
tion to  consider  a  case  so  to  be  brought  before  it     The  present  ques- 
tion is,  whether  enough  does  or  does  not  appear  to  exonerate  the 
party  from  being  placed  in  a  situation  of  such  extreme  and  unfair 
disadvantage.     These  considerations  lead  to  a  view  of  the  repre- 
sentations of  fact  as  contained  in  the  protest,  and  the  affidavits  which 
support  them. 

The  complainant  in  this  reply  appears  to  put  his  case  on  two 
grounds  :  First,  the  general  right  to  restitution  in  the  case  of  a  cap- 
ture made  out  of  the  due  time  and  place.  Second,  on  mismanage- 
ment of  the  ship  while  in  the  possession  of  the  captors,  by  which  the 
misfortune  was  occasioned.  I  shall  consider  this  latter  question  first, 
because,  if  proved,  the  responsibility  clearly  attaches.     It  would  do 
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80  upon  a  capture  made  flagrante  bello.  Whether  the  misfortune  is 
to  fall  upon  the  British  captor  or  the  American  owner,  it  is  perfectly 
clear,  that  if  the  British  captor  is  to  be  considered  as  a  bond  fide  pos- 
sessor, using  due  care  in  the  possession,  he  is  not  answerable  for 
mere  misfortune.  That  misfortune  must  fall  where  it  immediately 
lights ;  and  I  have  no  doubt,  on  a  view  of  all  the  circum- 
stances *  represented  to  the  court,  that  due  care  under  the  [  *  339  ] 
possession  was  applied. 

The  only  remaining  question  therefore  is,  whether  the  original  act 
of  possession  was  a  bond  fide  possession.  A  bond  fide  ]5ossession  \ 
understand  to  be,  that  which  is  honestly  taken  under  all  the  know- 
ledge of  rights  which  the  party  had  or  could  have  had  upon  due  and 
practicable  inquiry^  The  very  title  of  bond  fide  refers  more  to  the 
integrity  of  the  party  than  to  the  legality  of  the  act,  appearing  after- 
wards by  circumstances  not  \|;rithin  his  reach  at  the  time  of  the 
transaction :  it  is  an  attribute  of  the  person,  not  of  the  act.  He  may 
err,  but  he  errs  optimd  fide  if  he  acts  honestly,  according  to  all  the 
information  he  either  bad  or  could  have  procured.  Most  certainly  it 
is  not  sufficient  for  a  party  to  plead  ignorance  as  a  legal  excuse  for 
making  compensation  to  another  for  an  act  under  which  he  had  suf- 
fered, if  his  ignorance  was  vincible  by  himself,  and  ought  not  there- 
fore to  have  existed  at  the  time  at  which  the  transaction  complained 
of  took  place.  But  if  the  ignorance  was  invincible  by  any  endeavors 
to  which  he  could  have  resorted,  it  certainly  leaves  him  in  full  pos- 
session of  his  title  of  bond  fide  in  the  original  act  And  I  take  this 
to  be  a  distinction  between  the  common-law  cases  cited  by  the  coun- 
sel and  such  a  one  as  the  present.  The  bailiff  who  executes  a  war- 
rant is  bound  to  look  to  its  legality  at  the  time  of  execution.  It 
may  perhaps  involve  a  question  of  law  of  no  easy  solution  to  such  a 
person;  and  it  may  afterwards  exercise  the  sagacity  of  a  whole 
court  to  ascertain  whether  under  all  circumstances  it  was 
legal  or  not ;  but  if  so  •determined,  its  effect  is  retroactive  [  *340  ] 
on  the  person  who  executed  it.  He  cannot  plead  ignorance 
of  the  law  in  excuse  of  his  act :  every  man  is  bound  to  know  his 
own  domestic  law,  wherever  he  applies  it ;  and  if  he  mistakes,  he  is 
liable  for  the  effects  of  his  own  misapprehension.  But  the  present 
case  is  an  ignorance,  not  of  a  law,  but  of  a  fact  out  of  which  the  law 
is  to  arise  —  the  ignorance  of  a  foreign  fact,  not  governed  by  his  own 
domestic  law,  but  dependent  on  transactions  of  state,  with  which  he 
is  wholly  and  unavoidably  unacquainted  till  they  are  actually  com- 
municated. No  practicable  endeavors  of  his  own  could  have  remov- 
ed that  ignorance  ;  it  is  therefore  an  ignorance  honest  and  invincible 
on  his  part,  and  he  has  the  full  benefit  of  all  the  privilege  which 
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honest  and  invincible  ignorance  can  confer.  He  is  acting  upon  rights 
which  he  could  have  no  reason  to  suppose  were  divested,  and  bo 
acting,  he  is  certainly  acting  with  as  much  bond  fide  as  if  these  rights 
were  in  the  fullest  actual  existence. 

The  law  therefore  compels  me  to  attribute  to  this  person  all  the 
privileges  of  band  fide  conduct  in  the  original  act ;  and  if  nothing 
follows  but  what  naturally  and  usually  follows  such  conduct,  nothing 
is  imputable.  He  puts  it  into  the  hands  of  his  own  agent :  —  assur- 
edly so,  and  with  the  most  perfect  right  so  to  do,  not  merely  on  the 
duty  he  owes  his  own  sovereign,  (for  that  would  be  no  defence 
against  the  complaint  of  the  subject  of  a  foreign  state,)  but  on  the 
general  law  and  practice  of  capture.  He  is  the  officer  of  the  iaw 
taking  a  bond  fide  possession,  and  he  is.  acting  regularly  in 

[  •  341  ]  pursuance  of  that  possession  by  means  of  his  *  agents ;  and 
any  mere  misfortune  which  happens  in  such  a  custody  is  a 
misfortune  to  the  owner,  the  custody  not  being  tortious.  I  am  there- 
fore clearly  of  opinion,  that  this  individual  is  not  answerable  in  the 
way  of  compensation  for  the  damage  this  misfortune  has  produced, 
though  if  no  such  misfortune  had  happened  he  must  have  relinquish- 
ed the  possession,  and  returned  the  property  to  the  owner. 

In  determining  thus,  I  certainly  go  no  further  than  the  expressions 
warrant,  that  this  individual  captor  is  not  liable  to  this  individual  suf- 
ferer. That  does  not  exclude  a  liability  elsewhere,  if  it  exists.  Whe- 
ther there  be  such  a  liability  in  the  government  is  a  question  which  I 
am  not  called  upon  to  examine.  I  have  neither  the  proper  parties 
nor  the  proper  evidence  before  me.  It  is  sufficient  to  observe  upon 
that  matter,  that  there  may  possibly  be  such  a  liability.  There  doubt- 
less would,  if  the  government  had  not  used  due  diligence  in  advertis- 
ing the  cessation  of  hostilities  in  the  quarters,  and  at  the  periods  sti- 
pulated, if  that  were  practicable.  If  it  appeared  that  no  want  of  due 
activity  could  be  imputed,  but  that  the  conveyance  of  inteiJigenoe 
was  not  physically  practicable  within  those  quarters,  then  this  ques- 
tion might  result,  whether  the  two  governments  had  mutually  bound 
themselves  to  answer  to  each  other  for  mere  casualties  occurring  under 
a  possession  justly  taken.  The  terms  of  the  contract  do  not  go  so  far 
as  to  outrage  that  case.  They  continue  the  right  of  capture  absolutely 
to  the  full  effect  of  vesting  the  interest  in  the  captors  by  prorogations 
founded  on  a  reference  to  the  possibilities  of  conveying  in- 

[  •  342  ]  formation  •to  various  distances  upon  the  globe  where  such 
captures  might  take  place  beyond.     Within  such  times  cap- 
tures are  valid,  to  the  effect  of  justifying  the  seizure,  if  made  ;  with 
the  information,  that  they  impose  the  duty  of  restitution.     Whether, 
if  the  property  is  lost  by  mere  chance,  without  any  fault  on  the  part 


HIGH  COURT  OF  ADMIRALTY.  343 

/ 

La  Bellone.    2  Dod. 

of  the  governor  or  the  captain,  an  obligation  is  incurred  to  restore  in 
value  what  has  been  taken  away  by  mere  misfortune,  the  terms  of 
the  contract  have  not  specifically  provided  for;  and  just  principle 
seems  to  point  another  way.  That,  however,  is  not  the  question  now 
before  me  for  my  decision.  All  I  have  to  decide  upon  is,  the  liability 
of  the  captor  in  this  particular  case;  and  I  am  clearly  of  opinion 
that  he  ought  to  be  exonerated. 


*  La  Bellone,  Duperre.  '       [  *  343  ] 

December  4, 1818. 

Head-money  not  due  on  ships  captured  hj  conjunct  forces  of  army  and  naYj  in  harbors, 

rivers,  &c. 

This  was  the  case  of  one  of  the  French  ships  of  war  which  was 
lying  in  the  harbor  of  Port  Louis  in  the  Isle  of  France,  when  that 
island  was  blockaded  by  his  Majesty's  land  and  sea  forces,  under  the 
command  of  Vice- Admiral  Bertie  and  Lieutenant- General  the  Hono- 
rable Ralph  Abercrombie,  and  was  surrendered  and  delivered  up,  on 
the  3d  of  December,  1810,  together  with  the  town  and  fortress  of 
Port  Louis,  and  the  other  public  property  belonging  to  the  French 
government,  by  virtue  of  a  capitulation,  under  which  the  French 
officers  and  crew  were  permitted  to  proceed  to  France. 

On  the  12th  of  December,  1811,  the  ship  and  cargo  were  con- 
demned to  his  Majesty,  as  taken  by  his  Majesty's  sea  and  land  forces. 

On  the  6th  of  May,  1817,  an  attestation  and  certlBcate  having  been 
brought  in,  the  judge  pronounced  that  there  were  alive  and  on  board 
this  ship  at  the  commencement  of  the  action  327  men,  but  reserved 
the  question  whether  head-money  was  due  to  the  captors. 

On  the  21st  of  January,  1818,  the  king's  proctor  alleged  that  he 
had  received  directions  from  the  lords  commissioners  of  the  trea- 
sury to  consent  to  the  claim  of  the  captors  for  head-money 
being  *  brought  for  decision  before  the  right  honorable  the  [  *  344  ] 
judge  of  this  court 

An  appearance  was  also  given  for  Vice-Admiral  Sir  Albemarle 
Bertie,  Baronet,  the  surviving  trustee  appointed  by  his  Majesty  for  the 
distribution,  to  the  captors,  of  the  public  property  captured  at  the 
Isle  of  France,  and  the  commander-in-chief  of  the  naval  forces 
employed  in  the  capture  of  that  island. 
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For  the  captors  it  was  contended,  that  head-money  was  due  nnder 
45  Geo.  III.  c.  72,  s.  5 ;  that  the  statute  gave  a  direct  title  to  head- 
money  to  the  naval  captors,  and  that  it  could  not  be  diverted  by 
the  cooperation  of  the  land  forces ;  that  the  navy  did  not  claim  any 
exclusive  right  in  the  present  instance,  but  were  willing  to  share  with 
the  army;  that  the  principle  on  which  head-money  is  given  is  to 
encourage  attacks  upon  the  enemy's  ships  of  war;  that  the  danger  to 
be  incurred  in  such  attacks  is  frequently  as  great  in  conjoint  expedi- 
tions as  in  those  of  a  purely  naval  character;  that  it  had  been  the 
practice  of  the  commissioners  of  the  navy  to  pay  head-money  in  cases 
of  ships  of  war  taken  in  conjoint  expeditions;  and  that  they  had 
actually  paid  it  on  certain  of  the  enemy's  ships  taken  at  the  Ide  o{ 
France. 

On  the  other  side  it  was  contended,  that  the  statute  did  not  apply 

to  ships  taken  by  conjoint  expeditions  of  the  army  and  navy  ;  that  in 

the  cases  referred  to,  the  payment  of  head-money  had  been  made 

inadvertently,  and  without  consideration  of  the  distinction  between 

conjoint  expeditions  and  others ;  that  the  general  practice 

[  •  345  ]  had  *  been  otherwise ;  and  that  the  point  had  been  decided 

upon  by  the  Lords  Commissioners  of  Appeal  in  the  ease  of 

The  Hoogskarpel  (1785.) 

Judgment. 

Sir  W.  Scott.  This  is  a  question  of  the  right  of  head-money 
claimed  by  the  captors  of  the  vessel  in  question  ;  and  I  consider  it  as 
not  put  by  the  one  side  or  the  other  on  any  particular  circumstances 
distinguishing  the  present  from  similar  cases,  but  upon  the  general 
title  of  the  army  and  navy  to  head-money  on  ships  captured,  not  at 
sea  and  by  ships  alone,  but  in  harbors  and  rivers,  and  other  such  places* 
as  are  the  objects  6f  joint  attack,  in  conjunct  expeditions  conducted 
by  both  species  of  force,  acting  on  the  common  service  in  the  way 
that  their  instructions,  or  the  discretion  of  their  commanders,  may- 
concur  in  deeming  most  effective  for  the  common  purpose. 

All  specialties,  therefore,  are  entirely  out  of  the  case.  It  is  a  suf- 
ficient statement  of  the  facts  necessary  to  found  the  question,  that 
these  ships,  for  the  capture  of  which  head-money  is  claimed,  w^ere 
taken  at  the  surrender  of  the  Isle  of  France  to  a  conjunct  force,  acting 
under  the  command  of  Vice- Admiral  Bertie  and  Lieutenant-General 
Abercrombie ;  and  that  the  claim  is  given  on  behalf  of  these  officers,  and 
of  the  persons  under  their  command.  The  number  of  men  to  which 
head-money  is  proportioned  on  board  the  captured  ships  has  been 
ascertained  by  the  court,  not  certainly  by  way  of  helping  out 
[•346]  the  claim  in  any  manner,  but  merely  •for  the  purpose  of 
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removing  the  difficulties  that  might  otherwise  be  in  the  way  of  apply- 
ing the  decision  to  the  facts,  if  the  decision  should  prove  favorable 
to  the  claim. 

The  question  is  referred  to  this  court  for  decision  by  the  board  of 
treasury,  and  expressly  for  a  legal  decision ;  thereby  meaning  cer- 
tainly to  intimate  that  nothing  that  could  be  so  deemed  had,  to  their 
knowledge,  taken  place,  and  therefore  clearly  that  no  opinions  or  acts 
of  their  own  were  so  to  be  considered. 

The  statute  enacts,  that  in  cases  in  which  doubts  shall  arise  whe- 
ther the  parties  claiming  head-money  are  entitled  thereto,  the  same 
shall  be  summarily  determined  in  the  course  now  taken ;  the  legisla- 
ture probably  thinking  that  the  history  of  this  particular  subject  being 
more  familiar  to  this  court,  a  question  of  this  kind  might  probably 
receive  a  readier  illustration  from  its  knowledge  of  the  history  of  the 
law,  than  might  possibly  be  within  the  immediate  view  of  those  judi- 
catures which  are  the  more  regular  and  constitutional  interpreters  of 
statutes. 

The  decision  which  is  required  is  a  legal  decision ;  and  if  a  deci- 
sion so  to  be  qualified  had  been  given  before,  it  would  be  the  duty  of 
this  court,  in  the  consideration  of  the  present  question,  to  weigh  that 
decision,  and  to  allow  it  all  the  authority  which  is  justly  due  to  all 
former  legal  considerations  of  the  same  matter.  But  no  such  decision 
has  been  offered  to  the  view  of  the  court.  All  that  is  alleged  is  a 
practice  that  has  obtained  in  some  instances,  by  the  will  of 
persons  who,  *  whatever  be  the  respect  due  to  their  stations  [  *  347  ] 
and  characters,  are  in  law  incapable  of  giving  a  legal  deci- 
sion. It  appears  that  on  applications  for  head-money,  in  some 
cases  of  conjunct  expeditions,  to  the  commissioners  of  the  navy, 
they  have  not  submitted  immediately  to  the  claim,  as  they  would 
have  done,  in  pursuance  of  the  act  of  parliament,  upon  a  clear  judg- 
ment of  its  validity;  but  have  invoked  the  judgment,  or  at  least 
the  authority  6f  the  treasury,  to  sanction  any  payment;  and  the 
treasury  has,  in  some  instances,  exercised  either  its  judgment  or  its 
authority  in  sanctioning"  such  payments.  The  number  of  instances 
in  which  this  has  been  done  is  not  exactly  ascertained.  The  com- 
missioners, in  their  return  made  to  the  treasury,  mention  but  two ;  the 
industry  of  the  claimants  has  furnished  several  more ;  and  two  or  three 
of  them  are  in  the  cases  of  some  other  ships  taken  upon  the  very  same 
occasion  with  those  for  which  the  present  claim  is  instituted.  I  should 
have  thought,  that  the  whole  number  for  which  the  head-money  had 
been  so  given, bore  avery  small  proportion  indeed  to  the  number  of  those 
-which  had  occurred  in  the  numerous  expeditions  of  this  kind  that  took 
place  in  the  course  of  the  Is^te  protracted  wars,  and  for  which  no  such 
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claim  had  been  made,  or  if  made  had  not  been  assented  to.  The  con- 
trary, however,  is  asserted ;  and  I  have  not  the  means  of  either  con- 
tradicting or  confirming  that  assertion.  Take  it  any  way,  it  is  impos- 
sible to  ascribe  to  such  a  limited  practice  as  this,  the  reverence  due 

to  a  course  of  legal  decisions. 
[  *  348  ]      *  The  first  toard  to  which  application   is  made,   plainly 
hesitated  in  opinion.     It  referred  the  matter  to  another  au- 
thority ;  and  that  authority,  acting  on  its  financial  powers,  rather  than 
on  any  thing  that  can  be  deemed  judicial,  and  in  a  just  confidence 
that  parliament  would  ratify  and  confirm  such  exercises  of  discretion 
in  such  cases,  directed  the  payments  to  be  made  in  those  instances. 
To  such  exercises  of  discretion,  if  they  w^ere  much  more  numerous 
even  than  they  are,  no  judicial  character  can  be  applied.    The  utmost 
effect  that  could  be  attributed  to  them,  in  a  legal  discussion,  would 
be  to  incline  the  judgment,  in  a  case  of  extreme  doubt,  in  favor  of  the 
existing  practice,  countenanced  as  it  was  by  opinions,  though  not 
judicial,  yet  respectable  in  themselves,  and  resting  upon  considera- 
tions of  apparent  equity.     But  to  admit  them  to  that  operation,  it 
must  appear  that  the  question  is  one  of  extreme  doubt,  and  that  the 
court  is  not  shut  ilp  from  entertaining  any  such  remote  grounds  of 
interpretation  by  the  intelligible  language  of  positive  law.     For  the 
whole  of  this  subject  is  the  creature  of  mere  positive  law.     Head- 
money  is  not  property  acquired  in  any  manner  by  the  captors,  or  to 
be  demanded  on  the  ground  of  any  antecedent  title.     It  is  a  mere 
voluntary  grant  of  public  money;  and  the  grantees  must  be  content 
to  take  what  is  actually  given  and  no  more.     The  court  cannot  am- 
plify the  grant  by  constructive  analogy,  and  by  so  doing  take  upon 
itself  the  double  impropriety  of  imputing  blame  to  the  legislature  for 
a  supposed  omission,  and  arrogating  to  itself  the  further 
[  •  349  ]  disposal  of  public  money.     By  every  rule  of  •interpretation 
that  can  apply  to  such  a  matter,  the  court  is  bound  to  con- 
fine its  exposition  within  the  very  letter  of  the  statute,  if  that  letter 
speaks  an  intelligible  language. 

Now  it  has  been  admitted  that  in  the  present  instance  the  case 
does  not  come  within  the  specific  terms  of  the  grant  The  grant  is 
to  naval  persons  acting  in  a  capacity  merely  naval  in  the  capture  of 
ships,  and  effected  by  persons  acting  on  board  the  ships  that  make 
the  capture.  Soldiers  are  not  recognized  as  grantees  in  any  other 
manner  than  when  they  are  clothed  with  a  naval  character  by  serving 
on  board  ships.  The  grant  in  the  whole  of  its  extent  relates  to  naval 
capture  only.  Where  it  is  not  purely  naval,  the  statute  has  thought 
fit  to  be  silent;  and  it  is  not  for  this  court  to  introduce  a  different 
description  of  service  into  a  grant  where  it  is  not. 

The  whole  history  of  this  matter  confirms  the  limitation.     Till  late 
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times  the  distribution  of  prize  property  was  wholly  within  the  au- 
thority of  the  Crown ;  and  till  very  lately,  in  regard  to  conjunct 
expeditions,  the  course  was  for  the  Crown  to  give  instructions  for  the 
distribution  of  all  property  taken  on  conjunct  expeditions.  All  prize 
acts,  until  the  last,  have  been  purely  naval.  The  parties  entitled 
under  them  have  been  entitled  by  naval  description  only.  They 
recite  the  royal  grant,  on  which  the  whole  right  is  originally  founded, 
as  confined  to  naval  captors.  The  subject-matter  is  within  the  mari- 
time jurisdiction  alone.  The  army  is  not  recognized  in  any 
one  of  these  acts  until  the  very  last,  (that  of  the  55th  *  of  [  *  350  ] 
the  king,)  as  having  any  title  to  prize,  much  less  to  head- 
money.  Head-money  is  a  bounty  which  was  first  introduced  into 
what  is  called  the  Cruiser's  Act,  (passed  in  the  6th  of  Queen  Anne,) 
and  then  rested  on  grounds  of  naval  policy  only.  It  had  reference  to 
naval  capture,  and  goes  no  further  in  its  terms  than  to  reward  services 
of  that  description. 

It  long  remained  a  subject  of  some  uneasiness  between  the  two 
services,  what  was  the  claim  of  a  military  force  acting  with  the  navy 
on  conjunct  expeditions.  Certainly  no  such  claim  even  to  prize  could 
be  maintained  on  the  statutes,  (for,  as  I  have  said,  they  pointed  only 
to  naval  captors,)  and  much  less  to  head-money,  which,  if  granted  at 
all,  could  be  applied  only  to  the  naval  service,  in  the  very  terms  in 
which  it  was  expressed.  At  length  came  the  case  of  The  Hoogs- 
karpel,  which  was  one  of  several  Dutch  ships  taken  in  Saldanha 
Bay,  near  the  Cape  of  Good  Hope,  in  1781,  by  a  conjoint  force  under 
Commodore  Johnstone  and  General  Meadows,  acting  according  to 
instructions  under  the  king's  sign  manual,  which  directed  that  all  the 
booty  taken  should  be  divided  between  the  land  and  sea  forces.  The 
question  of  interest  in  these  captures,  made  at  sea,  was  first  agitated 
in  this  court,  where  the  judge,  according  to  the  expressions  used  in 
his  sentence,  pronounced  for  the  interest  of  the  army,  "  agreeably  to 
the  spirit  of  his  Majesty's  instructions."  On  appeal  to  the  lords,  the 
case  was  argued  with  great  ability  for  several  successive  days,  and 
an  elaborate  judgment  was  pronounced  on  the  30th  of  June, 
1786,  •  by  Earl  Camden,  then  president  of  the  council,  as-  [^351  ] 
sisted,  as  I  best  recollect,  by  Lords  Kenyon  and  Grantley. 
They  laid  it  down,  that  conjunct  expeditions  were  entirely  out  of  the 
statute  with  respect  to  both  the  services ;  and  that  the  whole  property 
captured  was  at  the  disposition  of  the  Crown,  whose  equity  and 
liberalityin  justly  estimating  the  merits  of  both  could  not  be  doubted. 
The  same  arguments  were  urged  then  as  have,  with  great  propriety, 
and  with  great  ability,  been  urged  now — such  as  that  the  coopera- 
tion of  the  army  could  not  divest  the  title  of  the  navy ;  that  their  in- 
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terests  were  still  preserved ;  for  that  they  were  takers  in  a  sufiicient 
degree  to  answer  the  descriptive  terms  employed  in  the  statute.  But 
these  arguments  were  urged  in  vain  ;  the  property  was  coademned  to 
the  Crown,  and  no  head-money  allowed. 

This  being  the  settlement  of  the  law,  at  that  time,  by  the  highest 
authority,  it  is  clear  that  no  interest  can  now  be  coramuDicated  to 
either  service  on  conjunct  expeditions,  except  such  as  arises  from  new 
matter  in  later  statutes.  So  far  as  that  new  matter  goes,  so  far  an 
interest  is  communicated,  and  no  further.  Now  a  limited  interest 
under  strict  regulations  therein  prescribed,  has  been  conveyed  by  the 
last  statute  (the  55th  of  the  king)  to  both  services ;  but  it  is  an 
interest  in  prize  only ;  the  subject  of  bounty  or  head-money  remains 
exactly  as  it  did  upon  the  more  ancient  statutes,  without  any  ampli- 
fication or  enlatgement  whatever.     If  the  law  did  not  then  convey 

an  interest  in  head-money  to  either  service,  it  cannot  do  so 
[  *  352  ]  •  now ;  it  cannot  now  apply  to  a  conjunct  expedition,  if  it 

did  not  at  that  time. 
On  these  grounds  I  feel  myself  bound  to  a  strict  interpretation  of 
the  statute  ;  the  statute  does  not  apply  to  conjunct  expeditions,  and, 
therefore,  I  am  clearly  of  opinion,  that  the  parties  in  the  present  case 
are  not  entitled  to  head-money. 


[  *  353  ]  ,       *  Hercules,  Chitty. 

January  21, 1819. 

Jurisdiction  of  Vice- Admiralty  Ck>nrts  in  revenue  cases  is  of  mere  statutory  institotion ,-  and 
by  Stat.  49  6.  III.  questions  of  this  sort  must  be  tried  cither  'where  the  offence  was  com- 
mitted or  the  seizure  made. 

The  Court  of  Admiralty  has  authority  to  entertain  a  civil  suit  for  the  restitution  of  goods 
piratically  taken  on  the  high  seas. 

This  was  the  case  of  a  vessel  sailing  under  the  colors  of  the  inde- 
pendent government  of  Buenos  Ayres,  with  Portuguese  and  Spanish 
colors  also  on  board,  but  owned,  according  to  the  bill  of  sale  found 
on  board,  by  British  subjects.  It  appeared  that  she  had  formed  part 
of  an  armament,  equipped  and  commissioned  by  the  governnient  of 
the  revolted  provinces  of  South  America,  for  the  purpose  of  intercept- 
ing the  trade  of  the  subjects  and  adherents  of  the  King  of  Spain  ;  thai 
she  had  made  various  captures  in  the  Pacific  Ocean,  and  had  plun- 
dered, ransomed,  and  sold  ad  libitum^  and  without  adjudicatioDi  the 
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cargoes  of  numerous  vessels  seized  by  her ;  and  had  retired  from  her 
cruise  with  a  full  cargo  of  merchandise.  She  afterwards  proceeded 
to  Barbadoes,  with  her  cargo  on  board ;  and,  in  the  month  of  Sep- 
tember, 1816,  came  to  anchor  within  the  port  of  Bridge  Town  in  that 
island,  under  an  allegation  of  distress.  An  application  was  made  to 
the  governor  to  allow  the  vessel  to  refit  at  Bridge  Town,  which  was 
refused,  but  the  ship's  papers  were  returned,  after  an  examination  of 
them  by  the  Attorney- General  for  the  island ;  and  the  ship  imme- 
diately got  under  weigh,  for  the  purpose  of  taking  her  departure, 
w^hen  Captain  Stirling,  of  his  Majesty's  sloop  Brazen,  which  was  then 
lying  in  the  harbor  with  the  mails  on  board,  and  under  sailing  order^ 
for  Antigua,  seized  her  for  a  breach  of  the  navigation  laws ;  but  upon 
a  reference  to  the  instructions  he  had  received  from  his 
admiral,  respecting  vessels  *  of  this  description,  he  became  [  *  354  ] 
afraid  to  prosecute,  and  accordingly  returned  the  ship's 
papers.  Thinking,  however,  that  he  had  acted  precipitately,  in  releas- 
ing a  vessel  of  so  mysterious  a  character,  and  fearing  that  he  might 
be  censured  by  his  admiral  for  so  doing,  he  told  William  Brown,  who 
was  on  board,  and  asserted  himself  to  be  the  owner,  that  "  it  might 
not  be  amiss  "  for  him  to  accompany  him  to  Antigua,  where  Admiral 
Harvey  then  was ;  alleging,  by  way  of  inducement,  the  probability  of 
obtaining  from  him  the  indulgence  which  had  been  denied  at  Barba- 
does. The  two  ships  then  weighed  anchor,  and  proceeded  on  their 
voyage  ;  The  Hercules  having  greatly  the  superiority  in  sailing,  and 
being  several  times  obliged  to  shorten  sail  to  allow  The  Brazen  to 
keep  up  with  her.  On  the  28th  of  September  they  approached  the 
island  of  Martinique,  when  Captain  Stirling,  suspecting  the  intention 
of  those  on  board  The  Hercules  to  part  company,  sent  an  armed  force 
on  board,  and  took  her  to  the  admiral,  who  was  then  in  English  har- 
bor. Admiral  Harvey  approved  of  the  detention  of  the  vessel ;  and 
Captain  Stirling  having  consulted  the  law  officers  at  Antigua,  was 
by  them  advised  to  institute  proceedings  against  her  in  the  Instance 
Court  of  Vice- Admiralty,  for  a  breach  of  the  revenue  laws  by  an  ille- 
gal importation  into  Barbadoes. 

An  information  was  filed  on  the  part  of  the  seizor,  and  a  protest 
against  the  jurisdiction  of  the  court  on  the  part  of  Mr.  Brown.  This 
protest  was  overruled  by  the  judge,  and  he  was  assigned  to  appear 
absolutely. 

A  claim  was  then  given  by  Mr.  Brown  for  the  ship  and  one  hun- 
dred and  nineteen  doubloons,  as  his  own  property ;  for  the 
*  guns,  arms,  and  ammunition,  on  behalf  of  the  independent  [  *  355  ] 
government  of  Buenos  Ayres;  for  the  cargo,  gold  dust,  and 
specie,  on  behalf  of  himself,  his  officers,  and  crew,  and  the  independ- 
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ent   government;   and  for   twenty-eight  doubloons   and   twenty-six 
pieces  of  gold,  on  behalf  of  Walter  Dawes  Chitty,  the  master. 

On  the  13th  of  November,  1816,  the  cause  was  heard,  when  the 
judge  of  the  Vice- Admiralty  Court  at  Antigua  pronounced  for  the 
jurisdiction  of  that  court,  rejected  the  claim  for  the  ship,  guns,  specie, 
&c.,  and  pronounced  the  same  to  be  forfeited  for  a  breach  of  some  or 
one  of  the  laws  relating  to  trade  and  navigation. 

From  this  sentence  an  appeal  was  prosecuted  to  the  High  Court 
of  Admiralty,  in  which  court  the  following  claims  were  given  : 

A  claim  of  John  Garcia  orf  London,  merchant,  stating  himself  to 
be  duly  authorized  by  his  most  catholic  majesty  the  King  of  Spain 
for  the  cargo  and  specie,  on  behalf  of  the  king  of  Spain  and  certaiq 
of  his  subjects. 

A  claim  of  P.  C.  Timmerman,  on  behalf  of  Jose  Aatonio  Llo- 
rento  and  Joaquim  de  Llostra  and  others,  of  Cadiz,  merchants,  and 
subjects  of  the  king  of  Spain,  for  such  parts  of  the  cargo  as  had 
formed  part  of  the  cargo  and  stores  of  the  Spanish  ship  Conse- 
quencia. 

A  claim  of  William  Dawes  Chitty,  the  master,  for  the  ship,  cargo, 
and  specie,  as  having  been  unduly  seized  and  taken  from  bis  pos- 
session, no  offence  having  been  committed  against  the  laws  relating 
to  trade  and  navigation. 

Inhibitions  were  decreed  upon  these  several  claims  being 
[  •  356  ]  made,  and  also  upon  the  appeal  of  *  WiUiam  Brown  as 
claimant  of  the  ship,  cargo,  and  specie,  as  before  stated. 

The  usual  proceedings  were  had,  and  the  cause  came  on  for  hear- 
ing, when  it  was  agreed  that  the  jurisdiction  of  the  court  below  with 
reference  to  the  interpretation  of  the  statute  49  G.  III.  a  107.,  should 
be  disposed  of  in  the  first  instance. 

Judgment. 
Sir  W.  Scott.     The  question  in  this  case  is,  whether  the  jurisdic- 
tion was  legally  founded  in  the  court  below,  for  the  species  of  cause 
which  alone  was  instituted  there  —  a  cause  of  breach  of  revenue. 
For  on  no  other  ground  has  this  ship  been  proceeded  against.     On 
that  ground  alone  condemnation  passed,  and  on  that  ground  only  is 
this  cause  devolved  by  appeal  into  this  court,  which  is  not  admitted 
to  have  any  original  jurisdiction  upon  it.     If  that  court  had  no  juris- 
diction, the  whole  that  passed  there  was  coram  nonjudic€y  and  there- 
fore without  any  legal  validity;  all  the  evidence  would   be  taken 
without  authority,  every  act  done  in  pursuance  be  a  nullity,  and  the 
appeal  would  convey  to  this  court  no  other  authority  than  that  of 
declaring  that  nullity,  and  of  abjuring  all  further  jurisdiction  of  its 
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own  upon  the  subject.  If  no  original  jurisdiction  there,  upon  the 
merits  of  such  a  question,  there  can  be  no  appellate  jurisdiction  here, 
except  for  the  mere  purpose  of  pronouncing  every  thing  done  in  the 
prosecution  of  that  unfounded  suit  to  be  totally  null  and  void. 

The  jurisdiction  of  the  Vice- Admiralty  courts  in  revenue  causes  is 
of  mere  statutory  institution  ;  —  given  to  them  by  positive 
statutes;  being  no  part'*  of  their  original  and  inherent  [* 357  ] 
authority,  it  exists  only  so  far  as  it  is  so  given.  Nothing 
can  be  clearer  than  the  understanding  of  the  law  arising  upon  the 
statutes,  that  till  a  late  act  passed,  49th  Geo.  III.  c.  107,  a  prosecu- 
tion for  breach  of  revenue  laws  could  only  be  maintained  in  that 
plantation  within  whose  jurisdiction  the  offence  was  committed.  It 
was  so  determined  by  a  solemn  judgment  in  the  Court  of  Delegates, 
to  which  this  court  is  bound  to  adhere.  It  appeared  to  be  a  power 
very  capable  of  abuse  and  oppression,  to  give  the  prosecutor  a  power 
of  carrying  a  vessel  to  a  distant  port,  where  neither  the  fact  took 
place,  nor  could  the  evidence  be  ordinarily  found.  The  necessity  of 
protecting  the  revenue  has  been  thought,  in  later  times,  to  justify  an 
enlarged  enactment  in  the  statute  referred  to,  that  he  might  institute 
proceedings  either  in  the  settlement  where  the  breach  was  alleged  to 
be  committed,  or  where  the  seizure  was  actually  made  ;  and  to  this 
alternative  the  power  of  prosecution  stands,  at  present,  enlarged  and 
limited.  The  question  may  be  tried  in  the  one  or  in  the  other,  at  the 
option  of  the  prosecutor ;  but  it  cannot  be  tried  where  neither  the 
breach  is  alleged  to  be  committed,  nor  the  seizure  actually  made.  In 
this  case,  the  breach,  if  any,  was  committed  at  Barbadoes,  but  the 
matter  was  tried  at  Antigua,  where  it  could  be  tried  only  on  the 
ground  that  it  was  there  seized.  If  not,  cadit  qucesiio  ;  and  therefore 
the  whole  of  the  inquiry  on  the  legal  question  of  jurisdiction  resolves 
itself  into  this  simple  question  of  fact :  Was  the  seizure  actually 
made  at  Antigua,  or  within  its  jurisdiction  of  neighboring  waters  ? 

To  determine   upon  this   matter  of  fact,  I  must  enter 
•briefly  into  the  evidence;  but  I  shall  enter  into  it  so  far  [*358  ] 
only  as  may  be  requisite  to  illustrate  that  fact :  for  any  other 
purpose  it  is  at  present  inapplicable.     Great  part  of  this  rudis  indu 
gestaque  moles  has  been  read,  but  only  provisionally,  to  furnish  me 
with  such  a  view  of  the  whole  case,  as  might  enable  me  to  direct  the 
course  of  proceedings  in  a  matter  where  there  were  many  parties, 
and  the  proceedings  numerous  and  complex.     But  the  jurisdiction 
being  itself  questionable,  I  shall  use  the  evidence  no  further  than 
may  be  necessary  to  settle  that  great  and  fundamental  preliminary. 

This  ship,  under  the  command  of  a  Captain  Brown,  who  declares 
himself  the  English  owner,  came  into  the  harbor  of  Barbadoes,  when 
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Brown  entreated  permission  to  repair  his  ship  and  to  famish  himself 
with  necessaries,  after  a  long  voyage  from  Buenos   Ayres  to  the 
Pacific    Ocean   and   back,   with   a   cargo,  composed,  as    it   should 
appear,  of  goods  taken  as  prize  of  war  under  a  commission  of  war 
on  board,  granted  by  what  styles  itself  the  independent  government 
of  Buenos  Ayres.     The  governor  of  Barbadoes  thought  it  his  duty 
to  refuse  the  permission  requested,  but  returned  the  ship's  papers, 
after  an  examination  of  them  by  the  law  officers  of  the  crown ;  no 
charge  of  illegal  trading  in  that  island  being  alleged,  or  even  thought 
of,  so  as  to  justify  a  seizure  and  prosecution  on  such  ground.     The 
ship  w^as  preparing  to  depart,  when  she  was  again  seized  by  Captain 
Stirling,  of  his   Majesty's  ship  Brazen,  lying  there,  and  her  papers 
were  again  examined.     It  is  perfectly  true,  that  to  those  who  exa- 
mined them,  (Captain   Stirling  and  others,)  this  vessel  must  have 
appeared   in  a  very  mysterious   and   undefined  character, 
[  •  359  ]  with  a  commission  of  war  *  from  an  authority  not  acknow- 
ledged ;  exercising  acts  of  war  under  it ;  seizing  the  property 
of  Spain,  a  country  in  strict  alliance  and  friendship  with  Great  Bri- 
tain ;  and  there  are,  perhaps,  some  traces,  not  wholly  obscure,  of  the 
seizure  of  British  property  —  all  the  property  so  acquired,  composing  a 
considerable  cargo,  asserted  to  belong  in  part  to  the  unacknowledged 
authority  which  had  granted  the  commission.    That  such  appearances, 
which  might  have  puzzled  the  acutest  lawyer  in  the  place,  should  very 
much  embarrass  Captain  Stirling,  is  not  extraordinary ;  especially  as 
he  was  acting  under  strict  orders  for  the  protection  of  British  property 
against  depredations  of  this  nature.     In  a  case  which  the  circum- 
stances of  the  times  rendered  so  perplexing  and  critical,  he  took  the 
resolution,  w^hich  was  the  very  reverse  of  anything  like  rashness,  to 
go  along  with  this  ship  down  to  Antigua,  a  neighboring  island,  where 
his  Admiral  (Harvey)  was  stationed,  in  order  to  inquire  from  him 
what  was  fit  to  be  done.    As  to  the  matter  of  any  illegal  importation 
committed  at  Barbadoes,  it  appears  not  much  to  have  presented  itself 
to  his  imagination.     He  knew  that  she  had  been  examined  by  the 
law  officers  of  the  crown,  and  that  her  conduct,  during  the  time  she 
staid  there,  had  been  the  subject  of  vigilant  observation.    But  these 
other  mysterious  circumstances  alone   threw  a  cloud  around  her, 
about  which  it  was  proper  to  be  advised  by  that  authority. 

Now,  upon  this  state  of  things,  no  man,  I  think,  can  say  that  Cap- 
tain Stirling  acted  at  all  improperly  or  unadvisedly.     Here  was  a 
case  in  all  its  circumstances  extremely  embarrassing,  so  em- 
[  *  360  ]  barrassing  that  I  am  not  aware  of  any  instructions,  *  relative 
to  these  things,  which  show  that  government  itself  has  quite 
escaped  from  the  embarrasment  into  which  the  wars  and  confusions 
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of  that  quarter  have  thrown  it.  Orders  have  been  issued  to  observe 
what  is  termed  a  neutrality,  between  the  crown  of  Spain  and  com- 
munities, which,  till  they  are  acknowledged  by  other  governments, 
are,  upon  all  ordinary  principles  of  law,  in  peril  of  being  considered 
as  mere  insurgents  by  the  tribunals  of  those  governments  which  have 
not  acknowledged  them.  No  man  can  take  upon  himself  to  say  that 
it  belongs  to  those  tribunals  to  determine  the  question  of  inde- 
pendence, upon  which  their  own  governments  find  it  necessary  to  be 
silent.  There  may  be,  and  is  a  time,  at  which  insurrection  itself  is 
legitimated  ;  but  it  is  not  for  foreign  courts  of  justice,  but  for  foreign 
governments  to  determine  when  that  time  is  arrived  ;  at  least  so  far 
as  their  own  tribunals  are  to  act  upon  transactions  respecting  them. 
The  tribunals  themselves  have  neither  competency  of  knowledge,  nor 
authority  for  such  a  purpose.  Here  are  instructions  forbidding  the 
officers  to  suffer  any  depredations  on  British  property  to  be  com- 
mitted. In  the  present  case  depredations  may  have  been  committed, 
in  places  where  no  British  interference  could  have  prevented  it  at  the 
moment.  I  do  not  observe  that  any  instructions  whatever  are  issued 
for  such  a  case  ;  but  if  officers  have  acted  for  the  best  in  unprovided 
cases  of  this  kind,  they  ought  not  to  be  sufferers. 

Under  the  perplexity  which  this  state  of  things  involved.  Captain 
Stirling  had  to  determine  the  mode  in  which  he  should  take  the 
ship  with  him  to  Antigua,  there  to  consult  his  Admiral 
•respecting  her;  and  the  way  which  he  took  was  by  what  [  *  361  ] 
his  counsel  call  a  ruse  de  guerre  —  to  return  the  papers,  and 
invite  her  to  go  along  with  him  by  the  prospect  of  obtaining  at 
Antigua  the  supplies  that  had  been  refused  at  Barbadoes.  Captain 
Brown  apparently  accepts  the  invitation,  as  it  lay  in  his  way  to  St. 
Bartholomew's,  whither  he  was  intending  to  go.  They  thererefore 
set  off  in  company  together,  Captain  Stirling  keeping  The  Hercules 
constantly  in  view,  and  expecting  her  to  shorten  sail ;  on  the  very 
next  day  he  again  took  bodily  possession,  took  out  her  men  and 
papers,  and  carried  her  into  Antigua,  and  waited  upon  the  admiral 
to  receive  his  directions.  The  advice  of  law  is  called  in,  and  the 
result  is,  a  prosecution  on  a  charge  of  illegal  importation  into  Barba- 
does, that  had  not  been  thought  of  by  the  crown  officers  at  Barbadoes 
itself,  where  all  the  facts  passed,  and  had  been  subjected  to  a  double 
examination.  This  could  never  be  the  question  about  which  Cap- 
tain Sterling  wanted  to  consult  his  admiral ;  because  I  venture  con- 
fidently to  say,  that  on  such  a  question  as  that,  the  crown  lawyer  at 
Barbadoes  was  a  much  better  adviser.  If,  indeed,  the  intention  was 
to  resort  to  the  admiral  for  advice,  under  the  mysterious  circum- 
stances which  raised  delicate  political  questions,  it  was  highly  pro- 
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bable  that  the  admiral,  acting  upon  his  instructions  from  his  own 
government,  could  have  furnished  the  safest  advice ;  but  upon  a  mere 
dry  question  of  revenue  seizure,  the  opinion  of  the  crown  lawyer  at 
Barbadoes  would  have  been  preferable  to  the  judgment  of  a  whole 
fleet. 

At  Antigiia,  it  is  determined  to  dismiss  entirely  all  these 
[*362  ]  mysterious  circumstances,  and  to  prosecute  •in  that  island 

for  illegal  importation  into  Barbadoes.     Whether  there  was 
any  foundation  at  all  for  such  a  charge  to  be  made  anywhere,  it  is 
not  proper  for  me  at  all  to  inquire,  until  the  question  of  jarisdictioo 
is  settled.     The  jurisdiction  resorted  to  is  that  of  Antigua,  within 
which  it  is  contended  that  a  second  seizure  was  made ;  and  if  tbatt 
be  true  in  fact,  the  jurisdiction  is  clear ;  but  if  the  real  fact  be  that 
there  was  only  one  seizure,  and  that  at  Barbadoes,  and  continaed 
without  interruption  to  Antigua,  then  the  advice  to  commence  pro- 
ceedings there  was  unfortunatelygiven  ;  it  could  lead  to  nothing  but 
expense  and  disappointment     The  whole  matter  comes  to  this  short 
question — Was  there  any  real  release  after  the  seizure  at  Barbadoes? 
For  if  there  was  not,  then  there  was  only  one  seizure,  and  that  a 
seizure  which  could,  by  no  possibility,  found  a  jurisdiction  at  An- 
tigua. 

To  determine  this  question,  it  Is  proper  to  observe  that  if,  after  the 
return  of  the  papers,  the  ship  still  continued  in  the  forcible  possession 
of  Captain  Stirling,  and  was  so  determined  by  him  to  continue  till 
her  arrival  at  Antigua,  the  release  was  merely  formal  and  apparent, 
and  nothing  more.  It  was  a  mere  ruse  de  guerre.  To  continue  the 
forcible  possession  of  the  ship,  it  is  not  at  all  necessary  to  eontioae 
the  possession  of  the  papers.  Nor  was  it  at  all  necessary  that  Cap- 
tain Stirling  should  have  men  actually  on  board ;  because  if,  without 
that,  she  remained  still  under  his  coercion,  and  was  not  at  liberty  to 
leave  him,  she  was  still  in  hid  possession.  Was  she  at  liberty,  under 
this  apparent  release,  to  go  where  Captain  Brown  thought  fit.     K 

not,  liber  non  est^  qui  non  potest  ire  quo  vuU.     What  is  the 
[  •  363  ]  release,  in  such  a  state  of  things,  but  a  mere  *  pretence  and 

fiction,  and  nothing  more?  If  the  ship  remained  under  the 
coercion  of  his  guns,  she  was  as  much  in  his  possession  as  if  the  men 
who  were  otherwise  to  work  those  guns  had  been  put  aboard  that 
ship.  Many  captures  have  been  held  effectual,  where  no  man  has 
ever  been  put  on  board,  but  the  ship  only  compelled  to  steer  in  the 
direction  prescribed  by  her  captor.  Nothing  can  be  clearer,  from  the 
whole  nature  and  every  circumstance  of  the  transaction,  than  that 
she  was  never  set  at  liberty.  Captain  Stirling  was  then  determined 
to  take  the  advice  of  his  admiral,  and  that  she  should  not  quit  him 
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till  that  advice  was  obtained.  The  matter  was  clearly  so  understood 
by  him.  How  was  it  understood  by  Brown  ?  He  shortened  sail,  in 
obedience  to  the  directions  he  received,  thereby  evincing  his  under- 
standing of  the  condition  in  which  he  was  placed.  If  he  had  ever 
thought  otherwise,  he  was  soon  undeceived  ;  for  the  next  day,  on  the 
very  first  suspicion  of  her  intending  to  part  company,  she  is  brought 
to,  and  stripped  of  her  men.  What  sort  of  a  release  has  been  this  ? 
What  can  demonstrate  more  fully  that  the  compulsion  of  the  seizure 
remained  throughout  ?  —  exercised  in  a  different  form,  but  still  sub- 
sisting in  fact,  without  any  intermission  ;  not  a  prisoner  on  parole, 
but  a  prisoner  in  actual  custody  —  the  door  of  escape  shut  upon  her. 
What  is  to  be  inferred  from  Captain  Stirling's  own  account  of  this 
matter  ?  It  is  observable,  that,  in  the  affidavit  which  leads  the  pro- 
ceedings, he  nowhere  describes  when  the  seizure  was  made,  but  only 
states  that  he  made  a  seizure.  The  second  affidavit  (that  of  the  3d 
October)  is  more  particular,  and  states  a  seizure  in  Car- 
lisle *  Bay,  in  the  island  of  Barbadoes.  The  account  con-  [  *  364  ] 
tained  in  this  and  his  subsequent  affidavit  fully  decides  the 
nature  of  the  seizure ;  it  proves  that  his  hand  was  never  taken  off, 
and  that  the  formality  of  returning  the  papers  was  no  real  release. 
He  says  he  felt  it  his  duty  to  bring  the  ship  to  Antigua.  It  was  not, 
therefore,  a  mere  inclination  on  his  part,  but  he  was  acting  under  a 
sense  of  duty.  He  says  that  he  did  not  feel  himself  at  liberty  to 
institute  proceedings  without  consulting  his  admiral;  and  that  he 
therefore  persuaded  Captain  Brown  to  accompany  him.  What  sort 
of  persuasion  this  >vas  may  be  easily  imagined.  It  was  like  the  per- 
suasion of  a  pea6e  officer,  conducting  a  person  to  a  police  magistrate 
without  the  actual  enforcement  of  personal  violence.  However,  even 
this  forbearance  did'not  last  long,  for  on  the  day  after  leaving  Barba- 
does he  admits  that  he  took  forcible  possession  of  the  ship,  and  con- 
ducted her  to  Antigua. 

Two  things,  then,  are  to  be  considered  ;  where  the  seizure  ought  to 
have  been,  and  where  it  actually  was.  That  it  ought  to  have  been 
at  Antigua,  in  order  to  found  the  jurisdiction  there,  is  admitted  ;  but 
was  it  at  Antigua  ?  Now,  to  establish  this  point,  the  seizor's  coun- 
sel argue  that  the  seizure  by  Captain  Stirling,  at  Barbadoes,  was 
made  alio  intuitu ,  and  had  no  reference  at  all  to  a  breach  of  the  reve- 
nue laws ;  that,  consequently,  it  could  not  bar  another  person  from 
making  a  revenue  seizure  at  Antigua  ;  and  that  if  the  property  might 
be  seized  by  any  other  person,  it  might  by  Captain  Stirling  himself, 
who  states  that  he  did  make  a  formal  seizure  at  Antigua. 
But  was  the  seizure  at  Barbadoes  *  alio  intuitu  ?  It  is  ditti-  [  *  365  ] 
cult  to  reconcile  such  a  supposition  with  Captain  Stirling's 
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own  statements  in  his  different  affidavits.     In  fact,  the  seizure  seems 
to  have  been  one  which  would  have  served  for  every  purpose,  for  reve- 
nue purposes  as  well  as  others.     It  was  a  seizure  for  any  question 
which  he  might  think  fit  to  raise.     As  to  a  subsequent  seizure  by 
another  person,  no  other  person  could  have  seized,  to  any  legal  effect, 
while  the  property  was  under  seizure  by  Captain  Stirling.     To  be 
sure,  if  Captain  Stirling  had   released,  another  might  have  seized; 
but  then  the  second  would  have  been  an  original  and  indepjendent 
seizure.     But  what  sort  sort  of  a  seizure  is  this,  which  is  not  original 
and  independent,  but  ingrafted  on  a  subsisting  seizure?     Captain 
Stirling  could  not  take  a  fresh  possession  of  that  which  was  already 
in  his  custody  for  every  purpose  to  which  he  chose  to  apply  it     Xo- 
body  can  pretend  that  the  seizure  would  not  have  served  him  for 
revenue  purposes  as  well  as  others.     Then  what  sort  of  an  interpre- 
tation of  the  statute  is  this?     Seize  a  ship  at  Barbadoes,  and  you 
may  carry  her  where  you  please,  and  make  a  second  seizure  in  any 
port,  however  distant.     This  reduces  .the  act  of  parliament^  founding 
the  jurisdiction  on  the  place  of  seizure,  to  a  dead  letter,  an  absolute 
nullity.     A  man  has  only  to  say,  I  seized  at  first  alio  intuitu^  but  I  do 
not  proceed  upon  that  act ;  I  here  seize  for  a  breach  of  revenue  laws 
committed  there,  and  I  will  proceed  here.     Surely  this  would  be  to 
trip  up  the  heels  of  the  act  of  parliament! 

The  seizure  at  Barbadoes,  then,  was  not  alio  intuitu;  and 
[  •366  ]  after  all  that  I  have  said,  how  can  I  •possibly  consider  that 
that  seizure  was  released  by  the  mere  return  of  the  papers  ? 
I  see  nothing  wrong  in   Captain  Stirling's  motives  or  his  conduct 
His  motives  were  very  proper,  and  his  conduct  not  objectionable. 
But  upon  the  res  gesta  I  appeal  to  every  man's  feeling,  whether  the 
original  seizure  was  not  continued  throughout.    "Whether  there  was 
any  ground  for  prosecution  upon  an  unlawful  importation  into  Bar- 
badoes, I  do  not  presume  to  inquire ;  for,  as  the  case  stands,  lam  not 
at  liberty  to  pursue  that  examination ;  but  if  there  was  such  ground, 
the  advice  which  ought  to  have  been  given  *to  Captain  SfirJing  at 
Antigua  should  have  been  to  take  The  Hercules  back  to  Barbadoes, 
where  both  the  offence  was  committed  and  the  seizure  really  made, 
and  where  alone  that  fact  could  be  tried.     If  I  am  right,  to  try  it 
at  Antigua  was  only  to  lay  in  for  unpardonable  expense  and  final  dis- 
appointment.    If,  indeed,  any  question,  arising  out  of  the  mysterious 
circumstances  before  noticed,  had  been  to  be  tried,  Antigua  was  as 
good  a  jurisdiction  as  Barbadoes  ;  but  when  all  these  questions  were 
thrown  overboard,  and  nothing  was  to  be  discussed  but  the  revenue 
question,  it  could  (according  to  the  act  of  parliament)  be  tried  only 
where  the  offence  was  committed,  or  the  seizure  made.     Being  clearly 
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of  opinion  that  neither  of  these  events  took  place  at  Antigua,  I  am 
bound  to  pronounce  that  the  proceedings  there  had  no  legal  founda- 
tion whatever,  and  consequently  are  null  and  void. 

I  observe  that  when  this  objection  to  the  jurisdiction  is  offered, 
certainly  (as  has  been  remarked)  somewhat  incorrectly,  be- 
cause it  appears  to  assert  *that  no  jurisdiction  can  exist  [*367  ] 
anywhere  but  in  the  plantation  where  the  offence  is  com- 
mitted, whereas,  by  the  late  statute,  it  might  also  be  where  the  seiz- 
ure is  made.  This  objection  is  met  by  an  answer  which  seems 
totally  unintelligible  and  inapplicable.  The  answer  is,  that  the  per- 
son who  makes  the  objection  asserts  himself  to  be  the  owner,  when 
in  truth  it  appears,  by  a  bill  of  sale  found  on  board,  that  he  had  trans- 
ferred the  property.  Supposing  this  to  be  the  fact,  and  without  any 
explanation,  how  could  that  enable  any  court  to  pronounce  for  its 
own  jurisdiction  upon  a  question  that  depended  on  grounds  which 
have  no  connection  whatever  with  the  personal  considerations  of  the 
parties  ?  Suppose  a  testamentary  cause  were  brought  in  this  court, 
and  the  party  contesting  the  will  was  an  improper  party,  would  that 
give  this  court  a  jurisdiction  to  pronounce  for  the  validity  of  the  will  ? 
The  court  is  bound  to  reject  what  does  not  belong  to  its  jurisdiction. 
The  matter  of  ownership,  however,  in  the  present  case,  is  fully  and 
satisfactorily  explained.  The  party  had  resolved  to  sell  his  ship, 
intending  himself,  at  that  time,  to  come  to  Europe.  He  changed  his 
intention  of  coming,  and  though  it  would  have  been  more  regular  to 
have  cancelled  the  bill  of  sale,  the  transaction  never  took  ejffect.  The 
document  remained  in  Captain  Brown's  undisputed  possession,  as 
did. the  ship  herself;  and  the  party  principal,  to  whom  the  apparent 
bill  of  sale  conveyed  her,  pever  contested  the  interest  of  the  claimant, 
though  present  at  all  these  proceedings.  It  betrays  an  ap- 
petite for  •jurisdiction  to  determine  such  a  point  on  such  [*368  ] 
circumstances. 

Upon  the  whole  I  am  clearly  of  opinion  that  the  jurisdiction  at 
Antigua  is  unfounded.  If  so,  the  jurisdiction  of  this  court  is  also  at 
an  end  in  this  appellate  cause.  What  other  grounds  of  proceeding 
may  exist  against  this  ship  I  legally  know  nothing,  for  all  this  evi- 
dence is  taken  without  any  authority,  and  is  therefore  entitled  to  no 
legal  attention.  I  therefore  dismiss  the  cause,  and  decree  restitution 
of  the  property  to  the  claimant. 


April  Qth,  1819.  —  Immediately  after  this  sentence  had  been  pro- 
nounced, an  application  was  made,  on  behalf  of  William  Brown,  to 
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receive  the  proceeds  out  of  the  registry  of  the  court,  to  which  they 
had  been  transmitted  during  the  dependence  of  the  suit ;  when  it 
appeared  that  a  caveat  had  been  entered  against  their  being  paid  oat 
without  notice.     On  the  16th  of  February  the  judge  was   moved  to 
decree  the  proceeds  of  the  ship  and  cargo  to  be  paid  out  of  the  regis- 
try to  William  Brown,  or  his  lawful  attorney.     An  appearance  was 
then  given  for  Jose  de  Nicholas  and  Edward  Dolman,  the  lawful 
attornies  of  Garcia,  who  had  been  authorized  to  claim  for  the  King 
of  Spain.     Attestations  made  by  them  were  brought  in,  and  a  mo- 
tion, on  their  behalf  made  for  a  warrant  ^of  arrest  of  the  pvroceeds  of 
the  cargo,  in  a  cause  of  piracy,  civil  and  maritime.     A  similar  mo- 
tion was  afterwards  made  on  behalf  of  P.  C.  Timmerman,  for  a  war- 
rant to  arrest  the  sum  of  30,0002.,  part  of  the  sum  in  the 
[  *  369  ]  registry,  alleged  to  be  the  proceeds  arising  •from  the  sale  of 
part  of  the  cargo  of  the  Spanish  ship  Conseqaencia,  unlaw- 
fully and  piratically  seized  on  the  high  seas  by  Walter  Dawes  Chitty 
and  William  Brown,  respectively,  British  subjects,  and  others,  and 
by  them  conveyed  on  board  The  Hercules,  in  a  cause  of  spoliation, 
civil  and  maritime. 

Judgment. 
Sir  W.  Scott.  The  proceeding  commences  with  an  application 
on  the  part  of  the  Spanish  ambassador  claiming,  on  behalf  of  Spa- 
nish subjects,  icertain  moneys  remaining  in  the  possession  of  this 
court,  alleged  to  be  the  proceeds  of  goods  piratically  taken  from  them 
on  the  high  seas,  and  of  which  he  prays  restitution.  Since  that 
claim  was  made,  another  has  been  given  by  the  subjects  themselves, 
praying  likewise  to  the  same  effect,  upon  the  same  grounds.  This 
intervention  makes  it  less  necessary  to  consider  the  objections  taken 
to  the  original  application  ;  for  it  is  sufficient  to  substantiate  the  pro- 
ceeding, (if  otherwise  good,)  even  supposing  no  different  authority 
had  been  shown  to  have  proceeded  from  the  crown  or  its  ambassa- 
dor, or  that  there  existed  other  formal  objections  to  its  validity.  It 
is  certainly  no  objection,  in  the  present  stage,  that  these  moneys 
are  not  shown  to  be  the  proceeds  of  Spanish  goods  so  taken. 
That  is  what  the  parties  pray  leave  to  show,  and  undertake  to 
show,  provided  the  court  has  jurisdiction  to  entertain  the  inquiry. 
The  present  question  is  only  whether  the  court  has  such  a  ju- 
risdiction,  upon    such    an    application   so  urged  on    the    part  of 

these  parties,  the  sovereign  and  subjects  of  a  friendly  state 
[  *  370  ]  invoking  the  justice  of  this  country  relative  to  *  property, 

alleged  to  be  theirs,  remaining  in  the  power  of  this  court, 
which,  if  it  possesses  such  jurisdiction,  possesses  in  it  the  means  of 
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rendering  them  justice  upon  the  proof  of  their  allegations.  Its  pre- 
sent possession  of  this  money  cannot  be  deemed  otherwise  than 
legal ;  it  came  here  in  the  regular  course  of  legal  transmission,  di- 
rected by  the  court  itself,  in  an  appeal  depending  in  a  revenue  cause 
from  the  Vice- Admiralty  Court  of  Antigua,  in  the  merits  of  which 
appeal  the  present  could  not  be  considered  as  interested  parties. 
This  court  reversed  the  condemnation  and  judgment  of  that  court, 
and  decreed  restitution  to  the  parties  0!;it  of  whose  possession  the 
money  was  taken.  Before  the  execution  of  that  decree  the  present 
parties  intervene,  alleging  that  the  persons  out  of  whose  possession 
it  was  so  taken  had  acquired  that  possession  unlawfully  and  pirati- 
cally, and  therefore  were  not  entitled  to  restitution ;  that  the  property 
belonged  to  tliem,  these  interveners,  and  ought  to  be  restored  to 
them.  The  proceedings  now  assume  a  new  shape  and  character, 
that  which  the  records  of  this  court  designate  by  the  title  of  a  cama 
spolii  ciyilis  et  maritima;  and  the  question  is,  whether  the  court  has 
authority  to  entertain  such  a  cause.  The  question  must  be  under- 
stood to  refer  to  piracy  in  its  simple  and  ordinary  sense  ;  for  the  spe- 
cific facts  which  constitute  the  ground  of  the  prosecution  remain  yet 
to  be  shown  and  proved.  The  present  inquiry  relates  to  piracy  as 
understood  in  the  general  law  of  nations,  and  as  consisting,  so  far  as 
the  present  application  is  concerned,  in  an  unwarrantable  violation 
of  property  committed  upon  the  high  seas. 

*  Now  that  this  court  had  originally  cognizance  of  all  [  *  371  ] 
such  wrongs,  in  short,  of  all  transactions  civil  and  criminal 
upon  the  high  seas,  in  which  its  own  subjects  were,  concerned,  (and 
the  present  parties  complained  of  are  so  described,)  is  no  subject  of 
controversy ;  for  all  history  of  English  law  supports  it.  In  the  reign 
of  King  Henry  Vlll.^  its  criminal  jurisdiction  was  in  great  part  re- 
moved by  statute  to  a  mixed  commission,  where  it  still  continues  to 
reside.  But  that  was  the  only  part  so  removed.  All  the  civil  au- 
thcwrity  remained  as  before,  for  neither  that  statute  nor  any  other 
affected  it  All  practice  of  its  civil  authority  since  that  enactment 
proves  the  existence  of  the  same  practice  before  ;  for  nothing  occur- 
red to  give  it  new  powers.  All  theory  regarding  the  constitution  of 
the  court  establishes  the  conclusion  that  it  must  have  been  so.  And 
if,  from  the  loss  or  imperfection  of  records  in  times  anterior  to  so  re- 
mote a  period,  more  ancient  proofs  cannot  now  be  conveniently  pro- 
duced, all  instances  drawn  from  the  times  which  have  followed  afford 


1  28  H.  8,  c.  15. 


372  CASES  DETERMINED  IN  THE 

The  Hercules.    2  Dod. 

the  strongest  confirmation  of  the  same  conclasion,  that  so  it  was, 
and  so  it  must  have  been,  before  the  enactment  of  that  statate.    The 
cases  produced  by  the  industry  of  counsel  are  certainly  posterior  to 
the  statute;  but  doubtless  the  stronger  on  that  accouat  —  proving 
not  only  that  such  a  jurisdiction  must  have  existed  before  it,  but 
likewise  that  it  was  unaffected  either  by  that  statute  itself,  or  by  any 
succeeding  statute  then  existing ;  and  what  seals  their  authority  the 
more  strongly  is,  that  upon  references  to  the  coarts  of  comr 
[  •  372  ]  mon  law  for  prohibition,  the  jurisdiction  has  *  been  uni- 
formly supported ;  and  the  only  question  on  which  doubts 
have  been  entertained,  (and  which  in  one  case  only  was  otherwise 
determined,)  was,  whether  goods  so  illegally  taken  could  be  recover- 
ed in  a  causa  spolii  civilis  et  marHima,  as  well  against  the  person 
who  purchased  them  from  the  spoliator  as  against  the  spoliator  him- 
self.    The  warrants  of  arrest,  of  which  I  hold  seven  in  my  hand, 
appear  to  have  gone  out  in  terms  of  great  latitude  indeed — "to  ar- 
rest the  goods  in  whatever  hands  they  may  be  found,  per  mare  vel 
terraniy  or  to  seize  them,  aut  provenientia  a  venditione  eorum^  in  the 
hands  of,  A.  B.  of  London,  or  wherever  else  they  may  be  found." 
This  appears  to  have  been  the   question  in  the  anonymous  case 
reported  by  Croke,^  and  in  most  succeeding  cases :  and  upon  the 
ground  that  piracy  does  not  convert  property,  it  appears  to  have  been 
generally  held,  in  the  courts  of  common  law,  that  the  extent  of  these 
warrants  was  perfectly  legal.     It  was  otherwise  held  in  the  case  of 
the  Spanish  Ambassador  v.  Joliffe  and  Tucker  and   Sir  R.  Bingiey, 
where  Joliffe  and  Tucker,  the  spoliators,  were  held  bound  to  answer, 
but  Sir  R.  Bingiey,  the  purchaser,  was  discharged  by  Lord  Hobart;* 
but  in  the  later  case  of  Egglefield,  reported  both  in  Keble'  and  Ven- 
tris,*  Sir  M.  Hale  held  clearly,  that  if  goods  are  taken  pircUice,  and 
sold  afterwards  at  land,  the  admiralty  hath  cognizance  thereof,  for 
that  which  is  incident  to  the  original  matter  shall  not  take  away  the 
jurisdiction,  though  there  were  another  resolution  in  Bingley's  case  ; 
and  said,  that  one  hundred  such  suits  had  been  determined  in  the 
admiralty,  &c.^ 
[  *  373  ]      As  to  the  original  spoliator  himself,  no  doubt  *  appears 
ever  to  have  been  stirred  on  the  point  of  his  liability  to  an- 
swer.    The  very  doubt  respecting  the  liability  of  the  purchaser  im- 
plies and  admits  it. 


1  Croke,  EHz.  685.  a  Hob.  Rep.  78.  '  2  Keble,  828. 

*  1  Ventris,  173.  5  Godbdt  Bep.  193. 
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The  objections  stated  in  argument  are  principally  three ;  first,  that 
there  should  be  a  preceding  conviction  of  piracy.  That  this  has  not 
been  generally  required  is  sufficiently  clear.  It  is  true  that  where 
the  Lord  Admiral  proceeds  pro  interesse  stio,  upon  his  royal  grant  of 
bona  piratarunty  i,  c.  their  own  proper  goods,  not  goods  of  others 
unlawfully  taken  on  the  seas,  he  must  show  that  the  party  has  been 
attainted  of  piracy,  Prinston  and  others  v.  The  Admiralty  ;  ^  but  where 
a  person  so  despoiled  of  his  own  goods,  proceeds  merely  for  restitu- 
tion, no  such  preliminary  is  required.  Some  of  the  proceedings  here 
are  by  articles,  which  of  themselves  are  of  a  criminal  nature,  and 
therefore  could  not  have  been  preceded  by  a  conviction.  Others,  as 
in  the  case  of  Egglefield  and  others,  merely  civil,  by  libel,  or  without 
reference  to  any  antecedent  conviction,  nor  has  any  such  antecedent 
conviction  been  traced.  In  the  case  reported  in  Bulstrode,^  (Pelaye's 
case,)  likewise  in  the  4th  Institute,^  where  the  Spanish  Ambassador 
proceeded  for  the  restitution  of  Spanish  goods  taken  on  the  high  seas 
from  Spanish  subjects,  (and  the  ambassador  of  that  country  appears 
to  have  been  a  frequent  party  in  suits  of  this  nature,)  and  where  the 
adverse  party,  Pelaye,  was  a  Jew,  setting  up  a  commission  from 
Morocco,  the  court  said  that  he  could  not  be  proceeded  against  cri- 
minally, for  it  was  not  a  robbery,  (I  presume  on  account  of  this  com- 
mission,) but  that  they  might  deal  civilly  with  him  for  them 
in  the  *  admiralty,  and  that  he  ought  to  answer  for  them  [*374] 
there  civilly.  And  per  curiam  —  he  may  answer  the  suit  as 
to  the  point  of  restitution.^  And  it  appears,  as  far  as  I  can  collect 
it,  the  settled  law,  that  without  a  conviction  the  party  might  proceed 
for  what  is  termed  the  point  of  restitution. 

A  second  objection  is,  that  no  dases,  later  than  the  time  of  Charles 
II.,  are  to  be  found.  In  truth,  it  is  hardly  to  be  expected  that  they 
should  have  occurred  in  the  common-law  reports,  after  the  law  had 
been  so  defined  and  settled  in  the  several  cases  of  prohibition  attempted 
and  decreed ;  for  it  could  only  be  in  cases  of  prohibition  that  they 
could  have  appeared  in  these  books.  In  our  own  jurisdiction  printed 
reports  are  only  of  yesterday,  and  littie  of  any  standing  is  to  be  found, 
but  in  the  records  at  the  Tower  —  many  of  them  very  obscure  or  im- 
perfect, or  in  occasional  references  to  tradition  or  personal  memory, 
or  written  notes  collected  by  former  industry.  It  is  to  be  observed, 
likewise,  that  piracy  has  long  ceased  to  be  practised  in  any  consider- 
able extent.     There  is  said  to  be  a  fashion  in  crimes ;  and  piracy,  at 


>  3  Bulstrode,  147.         s  Bulstrode,  327.        8  4th  Inst  152. 
^  3  Bulstrode,  p.  27 ;  Bex.  v.  Marsh ;  vide  likewise,  4  Inst  152. 
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least  in  its  simple  and  original  form,  is  no  longer  in  vogue.  Time 
was  when  the  spirit  of  buccaneering  approached  in  some  degree  to 
the  spirit  of  chivalry  in  point  of  adventure ;  and  the  practice  of  it,  par- 
ticularly with  respect  to  the  commerce  and  navigation  and  coasts  of 
the  Spanish  American  colonies,  was  thought  to  reflect  no  dishonor 
upon  distinguished  Englishmen  who  engaged  in  it     The  grave  judge  ^ 

observes,  in  a  strain  rather  of  doubtful  compliment,  nulli 
[  *  375  ]  melius  piraiicam  exercent  quam  *  AnglL    But  whether  the 

numerous  fleets,  which  in  later  times  have  been  maintained 
by  the  European  states,  or  the'prevalenceof  juster  notions,  and  gentler 
manners,  and  commercial  habits,  have  cleared  the  ocean  of  this  nui- 
sance, the  fact  is  certain,  that  the  records  of  our  own  criminal  courts 
show  that  piracy  is  become  a  crime  of  rare  occurrence,  hardly  visible 
for  above  a  century  past,  but  in  the  solitary  instances  of  a  few  obscure 
individuals.     Pirates,  in  the  ancient  meaning  of  the  term,  are  literally 
rari  nantes  on  the  high  seas.     Under  these  circumstances,  both  of  the 
settlement  of  the  law  and  the  rarity  of  the  fact,  it  is  no  marvel  that 
cases  of  piracy,  turning  at  all  upon  this  question  of  jurisdiction,  should 
hardly  present  themselves  at  all  in  the  later  books.     If  the  cases  had 
occurred  in  fact,  one  sees  no  reason  for  supposing  that  they  should 
not  have  received  the  same  consideration  to  which  their  predecessors 
had  been  subjected. 

A  third  objection  is,  that  the  act  of  piracy,  being  a  crime,  could  not 
be  considered  by  the  common  law  as  the  proper  subject  of  a  civil 
suit  for  restitution.  And  it  is  certainly  a  known  principle  of  the  com- 
mon law,  that  a  civil  suit  cannot  be  founded  on  a  felony,  for  that 
would  approach  to  what  is  termed  a  compounding  of  a  felony.  The 
civil  demand  merges  in  the  felony.  •  The  common  law  rather,  perhaps, 
considers  that  demand  as  in  the  nature  of  a  debt  arising  upon  some- 
thing like  a  contract,  and  ex  maleficio  non  oritur  corUrctctus.  Whether 
this  principle  was  imported  (though  with  a  more  technical  meaning) 

in  the  civil  law,  (where  I  am  not  certain  it  is  to  be  found  in 
[  •  376  ]  terms,)  or  *  whether  this  mode  of  considering  the  demand  as 

merged,  is  not  a  principle  coeval  and  congenial  with  the  fun- 
damental principles  of  the  common  law  itself,  is  more  than  I  can  pre- 
sume to  say.  But  I  take  the  rule  to  be  confined  to  such  maleficia  as 
the  law  technically  considered  as  felonies,  or  as  felonies  and  something 
more  than  felonies,  as  high  treason.  To  misdemeanors,  or  other 
offences  differently  qualified,  the  policy  of  the  law  has  not  applied  it 
Now  piracy  is  certainly  not  considered  as  a  felony  at  the  common  law. 


Scaliger. 
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It  is  expressly  so  laid  down  by  Lord  Hale  ^  —  pardon  of  all  felonies 
reacheth  not  piracy.    The  principle,  therefore,  does  not  reach  it,  at  least 
in  its  ordinary  extent ;  and  looking  to  what  has  taken  place  in  the  cases 
of  prohibition  alluded  to,  I  am  led  rather  to  infer  that  it  could  not  be 
extended  to  a  crime  belonging  to,  and  defined  by,  another  system  of 
jurisprudence,  and  where  reasons  of  legal  policy  and  convenience 
rather  appear  to  oppose  its  introduction ;  for  though  the  law  may  very 
justly  and  comraodiously  apply  its  own  peculiar  principles  to  its  sub- 
jects in  their  ordinary  transactions,  governed  immediately  by  its  own 
rulers,  and  may,  therefore,  compel  such  individuals  to  give  up,  pro 
publicd  vindictdy  and  for  the  protection  of  the  community,  their  own 
private  claim  of  indemnification  for  any  wrong  they  may  have  suffered, 
it  by  no  means  follows,  that  were  the  wrong  done  is  contra  jus  gentium, 
and  the  foreign  sufferer,  standing  upon  that  law,  requires  a  reparation, 
the  common  law  of  this  country  would  impose  upon  him  the  burden 
of  sacrificing  his  private  rights,  so  founded,  to  the  duty  of 
protecting  the  interests  of  the  country  *  of  the  offender,  by  [  *  377  ] 
confining  the  whole  of  his  remedy  to  the  useless  privilege  of 
a  criminal  prosecution.     As  far  as  I  am  enabled  to  infer  from  the 
cases  of  attempted  prohibitions,  the  common  law  has  made  no  such 
demand,  but  has  admitted  the^  prosecution  of  a  civil  suit  for  the  point 
of  restitution,  either  exclusively  of  a  criminal  prosecution  or  in  con- 
junction with  it.     Upon  the  whole  view  of  the  subject,  both  in  its 
theory  and  practice,  I  cannot  think  myself  justified,  however  weighty 
reasons,  both  public  and  private,  might  in  this  particular  case  induce 
me  to  wish  it  otherwise,  in  renouncing  the  jurisdiction  contended  for. 
I  would  only  observe,  that  as  no  small  portion  of  the  authority  on 
which  it  stands  is  borrowed  from  the  books  of  the  common  law,  it 
might  not,  perhaps,  be  unfit  to  resort  to  the  opinion  of  those  courts 
which  administer  that  law.     The  learned  persons  who  preside  in 
them  are  better  able  to  explain  correctly,  and  apply  satisfactorily, 
their  own  principles  and  judgments,  than  I  can  be  supposed  to  do. 
But  judging  for  myself,  upon  the  evidence  adduced,  I  think  I  am  bound 
not  to  abdicate  a  jurisdiction,  which^  whatever  be  the  circumstances 
of  the  present  case,  may  be  very  usefully  and  beneficially  employed 
in  these  cases,  and  which  appears  to  me  to  stand  upon  fair  founda- 
tions of  reason  and  usage,  and  I  therefore  decree  both  the  warrants  to 
issue. 


1  Passim.    Pleas  of  the  Crown,  Part  L  888 ;  Part  11, 18  and  370. 
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Some  further  proceedings  were  had  in  this  case,  but  owing  to  a 
compromise  which  took  place  between  the  several  parties,  it  did  not 
again  come  on  for  discussion. 


[•378]  •Mary,  Crofts. 

July  2, 1819. 
Whoever  receives  prize  proceeds  is  responsible  for  them  to  the  captors. 

This  was  a  proceeding  by  monition,  calling  on  Messrs.  Biicfa,  Rhode, 
and  Cheveley,  merchants  in  London,  to  pay  over  to  the  captois  of  the 
above  vessel  the  sum  of  2,659/.,  the  amount  of  the  proceeds,  alleged  to 
have  been  received  by  them  from  Mr.  Molloy,  the  registrar  of  the 
Vice- Admiralty  Court  of  Antigua,  residing  in  London,  which  was 
opposed,  on  the  ground  that  they  had  not  actually  received  the  whole, 
but  only  a  part,  to  the  amount  of  562L  Mr.  Molloy  having,  on  payment 
of  the  proceeds,  detained  the  sum  of  2,097Z.,  being  the  amount  of  two 
bills  of  exchange  drawn  by  Messrs.  Bl»ck  and  Hay  of  Antigua,  who 
were  the  agents  to  the  captors,  and  of  whom  Messrs.  Birch  &  Co.  were 
the  correspondents  in  London.     The  question  for  the  consideration 
of  the  court  was,  whether  Messrs.  Birch  &  Co.  were  authorized  in 
suffering  such  detention ;  and  having  done  so,  whether  they  were  not 
liable  to  the  captors  for  the  payment  of  it. 

Judgment. 
Sir.  W.  Scott.     Prize  property  is  of  a  very  sacred  nature,  and 
whoever  takes  it  into  their  possession  is  responsible  to  the  captors  for  it 
The  vessel  in  question  was  captured  in  the  month  of  March,  1808,  by 
his  Majesty's  ship  Hazard ;  taken  to  one  of  the  West  In<lia 
[  *  379  ]  islands,  and  proceedings  *  instituted  against  her  in  the  Vice- 
Admiralty  Court  of  Antigua,  where  she  was  condemned  on 
the  25th  of  the  same  month.     An  appeal  was  entered  agunst  such 
condemnation,  which  was   afterwards   abandoned.     The  proceeds 
were  paid  into  the  Vice- Admiralty  Court,  and  on  the  abandonment 
of  the  appeal,  remitted  to  Mr.  Molloy,  the  principal  registrar  of  that 
court,  then  resident  in  London.     Pending  the  appeal  two  bills,  one 
for  IfiOOL  and  the  other  for  1,097/.,  drawn  by  Messrs.  Black  &  Hay, 
were  presented  for  acceptance  to  Messrs.  Birch  &  Co. ;  acceptance 
was  refused,  and   Messrs.  Black  &  Hay  apprised  of  it     These  bills 
had  no  connection  whatever  with  the  prize  transaction.     In  the  spring 
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of  1809,  Messrs.  Birch  &  Co.  received  a  letter  4om  their  correspond- 
ents at  Antigua,  inclosing  a  power  of  attorney,  authorizing  them  to 
receive  the  proceeds  of  the  ship  Mary  from  Mr.  Mplloy ;  on  appli- 
cation to  Mr.  MoUoy,  it  turned  out  that  he  was  in  possession  of  these 
bills,  which  had  been  protested,  and  he  declined  paying  over  the  pro- 
ceeds, unless  he  was  permitted  to  deduct  the  amount  of  the  two  bills ; 
this  was  ultimately  agreed  to,  and  Messrs.  Birch  &  Co.  received  from 
him  the  sum  of  562L  Thus  stands  the  case,  and  there  is  no  doubt 
but  Messrs.  Birch  &  Co.  have  fixed  themselves  with  the  responsibility. 
On  their  application  to  Mr.  MoUoy,  they  have  acted  with  a  very  undue 
want  of  caution.  Mr.  Molloy  had  no  authority  to  make  a  demand 
on  this  property,  for  debts  arising  out  of  quite  a  different  transaction ; 
it  was  not  the  property  of  Messrs.  Black  &  Hay,  but  of  the 
captors.  Would  this  court  have  suffered  its  registrar  *  to  [  *  380  ] 
have  done  so?  Most  certainly  not;  and  the  plan  which 
Messrs.  Birch  &  Co.  should  have  adopted,  would  have  been  to  apply 
to  a  court  of  appeal  to  decree  him  to  pay  it,  which  would  have  been 
immediately  done  ;  it  would  never  have  suffered  a  registrar  to  mix  up 
a  private  transaction  with  a  prize  case.  This  not  being  done,  who 
were  to  be  the  sufferers?  It  was  through  the  improvident  act  of 
these  gentlemen  that  the  loss  had  occurred,  and  they  must  therefore 
bear  that  loss ;  they  had  granted  an  indulgence  which  they  had  no 
right  to  do,  and  which  they  had  no  authority  to  do,  and  therefore  they 
must  be  the  sufferers.  It  would  be  acting  with  too  much  severity  to 
compel  them  to  pay  the  interest  usual  on  such  occasions ;  I  shall, 
therefore,  only  pronounce  for  the  sum  of  2,659/.,  the  principal. 


*  Felicity,  Smith.  [  •  381  ] 

November  26, 1819. 

If  a  c^tor  destroys  a  ship  for  which  a  British  license  has  been  granted,  he  or  his  goyem- 
ment  is  responsible  for  the  loss  occasioned  by  sach  destruction ;  but  if  the  existence  of  the 
license  was  not  disclosed  to  him  by  those  whose  duty  it  was  to  inform  him,  and  he  had  no 
snfficient  means  to  inform  himself,  he  is  exempt  from  responsibility.^ 

This  was  the  case  of  an  American  ship,  which  originally  sailed 
from  Charleston  with  a  cargo  of  rice  for  Cadiz,  where  she  arrived 
about  the  end  of  May,  1813,  and  delivered  her  cargo.  At  Cadiz  she 
took  on  board  a  return  cargo,  consisting  of  wine  and  fruit     She 

1  [The  Acteon,  2  Dod.  62.] 
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sailed  therewith  on  4be  31st  October,  1813,  bound  for  Boston;  bat 
having  met  with  bad  weather,  and  sprung  a  leak,  and  being  in  great 
distress,  nine  hundred  boxes  of  rasins  were,  between  the  14th  and 
16th  of  December,  thrown  overboard.     The  leak  still  continuing,  and 
the  vessel  being  within  one  hundred  miles  of  the  Bermudas,  the 
master  and  crew  resolved  to  steer  for  those  islands,  and  approached 
within  seven  leagues  of  them ;  but  the  wind  proving  adverse,  it  was 
determined  to  shape  the  course  of  the  vessel  for  Charleston.     On  the 
1st  of  January,  1H14,  they  fell  in  with  his  Majesty's  ship  Endymion, 
Henry  Hope,  Esquire,  commander,  it  blowing  at  that  time  a  strong 
gale.     The  Endymion  immediately  hoisted  English  colors,  and  fired 
a  gun,  for  the  purpose  of  bringing  to  The  Felicity,  which  hoisted 
American  colors.     About  eleven  o'clock,  A.  M.,'  Lieutenant  Ormond 
and  a  boat's  crew  of  The  Endymion  boarded  the  said  ship,  and 
found  her  in  a  leaky  state,  with  her  saild  split,  and  her  rigging  in  an 
unserviceable  state,  and  otherwise  much  disabled.    Smith,  the  master, 

then  went  on  board  The  Endymion  with  his  papers,  when 
[  •  382  ]  the  same  were  inspected  and  *  examined  by  Captain  Hope; 

and  there  being  no  license,  Captain  Hope  asked  the  master 
if  he  had  any  such  document,  when  he  declared,  and  several  times 
repeated  such  declaration,  that  he  had  no  license,  and  that  he  was 
otherwise  unprovided  with  any  protection.     The  state  and  conditioD 
of  The  Felicity,  at  the  time  she  was  so  fallen  in  .with  was  such  as  to 
raise  considerable  doubt  whether  she  could,  without  assistance  from 
The  Endymion,  reach  a  !3ritish  port  in  safety ;  and  Captain  Hope 
was  unwilling  to  lessen  the  number  of  his  of&cers  and  crew,  in  con- 
sequence of  the  service  upon  which  The  Endymion  was  then  specially 
engaged,  —  she  having  been  detached,  by  Admiral  Warren,  to  watch 
the  movements  of  the  American  ship  President,  then  lying  ready  for 
sea  at  Rhode  Island ;  The  Endymion  being  the  only  British  frigate 
upon  that  station  of  corresponding  force  with  the  President.     Under 
these  circumstances,  Captain  Hope  informed  the  master  of  his  deter- 
mination to  destroy  the  ship  and  cargo;  and  Lieutenant  Fanshawe, 
who  was  despatched  by  Captain  Hope  for  that  purpose,  inquired  of 
the  supercargo  and  mate  of  The  Felicity  if  there  was  any  license, 
who  assured  him  that  no  such  document  existed,  so  far  as  they  knew 
of;  and  the  trunks  and  baggage  being  removed,  Lieutenant  Fan- 
shawe, in  pursuance  of  a  preconcerted  signal  from  The  Endymion,  set 
fire  to  The  Felicity.     When  the  master  perceived  the  vessel  to  be  on 
fire,  he  called  for  his  chest,  and  from  a  concealed  place  produced  a 
paper,  purporting  to  be  a  license,  and  requested  Captain  Hope  to  put 

him  again  on  board  his  ship.    This,  however,  was  wholly  im- 
[  •  383  ]  practicable,  from  her  then  burning  state,  and  the  •  extreme 
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difficulty  of  commuDication,  there  being  a  heavy  sea,  and  the  gale 
having  increased  so  much  that  the  cutter  of  The  Endymion  was 
stove,  and  the  boats  could  only  lay  alongside. 

A  claim  was  given  by  C.  Coolidge  of  Boston,  in  Massachusetts,  an 
American  citizen,  for  the  ship  and  cargo,  as  the  property  of  citizens 
of  the  United  States  of  America,  protected  from  capture  by  a  license, 
granted  by. his  excellency  Sir  Henry  Wellesley,  his  Majesty's  envoy 
extraordinary  and  minister  plenipotentiary  at  the  court  of  Spain,  in 
pursuance  of  an  order  in  council  bearing  date  the  13th  April,  1812, 
on  board  the  said  ship  at  the  time  she  was  seized  by  The  Endymion. 

Judgment. 
Sir  W.  Scott.  The  present  question  arises  upon  the  destruction 
of  an  American  ship,  which  took  place  on  the  1st  January,  1814 ;  no 
proceeding  whatever  is  commenced  till  13th  October,  1818,  nearly 
five  years  afterwards.  So  long  and  inconvenient  a  delay  requires  to 
be  accounted  for ;  and  I  cannot  say  that  the  account  given  is  satis- 
factory. Nothing  is  stated  that  should  have  forbidden  the  institution 
of  this  suit  immediately  on  the  cessation  of  hostilities  between  Great 
Britain  and  America,  or  indeed  long  before,  if  the  owners  of  this  ship 
thought  she  was  protected  by  a  license,  as  is  now  alleged.  The  ab- 
sence of  some  of  her  owners  from  America  is  no  justifying  reason,  for 
surely  the  resident  owners,  who  as  such  must  have  had  the  general 
management  of  the  ship,  were  sufficiently  authorized  to  apply  for  the 
redress  of  any  injury  to  their  common  property.  The  de- 
pendence of  another  suit,  *  somewhat  similar,  is  as  slender  a  [  *  384  ] 
justification ;  for  that  case  depended,  as  this  does,  upon  its 
own  peculiar  circumstances,  and  could  not  at  all  affect  the  general 
rule  of  justice;  which  clearly  prescribes,  that  if  a  neutral  ship,  or  pro- 
tected ship,  is  destroyed  by  a  captor,  either  wantonly  or  under  an 
alleged  necessity,  in  which  she  herself  was  not  directly  involved,  the 
captor  or  his  government  is  answerable  for  the  spoliation.  There 
was  no  occasion  to  wait  for  a  determination  to  establish  that  rule, 
and  still  less  to  wait  for  the  actual  payment  of  the  money  which  was 
decreed  to  the  sufferer  in  that  case.  What  is  still  more  to  be 
lamented  in  the  present  case,  is,  that  no  evidence  whatever  is 
collected  till  the  year  1818,  when  the  first  affidavit  is  made.  It 
is  said  that  the  captors  have  not  suffered  by  it,  as  they  produce 
plenty  of  witnesses.  It  is  fortunate  for  them  that  these  witnesses 
are  not  dead  or  dispersed.  It  might  have  been  otherwise.  But  the 
complainants  may  have  injured  themselves ;  their  two  mates,  they 
allege,  are  dead,  and  their  mariners  must  be  dispersed,  for  none  are 
produced.     The  only  witness  who  speaks  to  the  necessary  fact  is 
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their  supercargo ;  and  they  have  certainly  humiliated  their  own 
by  confining  it  to  his  single  testimony. 

This  ship  and  cargo,-  American  property,  were  destroyed  by  Cap* 
tain  Hope  of  his  Majesty's  ship  Endymiou  on  the  1st  of  January, 
1814,  being  then  in  the  prosecution  of  a  voyage  from  Cadiz  (where 
she  had  carried  provisions)  to   Boston,  where  her  owners  resided. 
She  had  encountered  a  continuance  of  most  tempestuous  weatber, 
and  had  suffered  most  severely  under  it,  so  as  to  make  it 
[  *  385  ]  *  more   than  doubtful  whether   she   could  possibly  reach 
America.     Under  a  strong  sense  of  their  danger,  they  bad 
determined,  upon  a  general  council  of  the  master  and  mariners,  to 
make  for  the  island  of  Bermuda,  but  were  bafHed  by  the  opposition 
of  a  head-wind,  and  compelled  to  resume  their  course  to  America  in 
their  shattered  condition;  and  under  the  unsettled  and  boisterous 
weather  which  belongs  to  that  season  of  the  year  in  such  latitudes, 
she  is  met  with  by  his  Majesty's  ship  Endymion,  Captain  Hope,  by 
whose  orders  she  was  destroyed,  after  her  captain  and  crew,  with  their 
baggage,  were  removed  on  board  The  Endymion,  and  after  other 
transactions  to  which  I  shall  have  occasion  to  advert. 

Taking  this  vessel  and  cargo  to  be  meitely  American,  the  owners 
could  have   no  right  to  complain  of  this  act  of  hostility,  for  their 
property  was  liable  to  it,  in  the  character  it  bore,  at  that  period,  of 
enemy's  property.     There  was  no  doubt  that  The  Endymion  had  a 
full  right  to  inflict  it,  if  any  grave  call  of  public  service  required  it 
Regularly  a  captor  is  bound  by  the  law  of  his  own  country,  conforming 
to  the  general  law  of  nations,  to  bring  in  for  adjudication,  in  order 
that  it  may  be  ascertained  whether  it  be  enemy's  property  ;  and  that 
mistakes  may  not  be  committed  by  captors,  in  the  eager  pursuit  of 
gain,  by  which  injustice  may  be  done  to  neutral  subjects,  and  na- 
tional quarrels  produced  with  the  foreign  states  to  which  they  belong. 
Here  is  a  clear  American  vessel  and  cargo,  alleged  by  the  claimants 
themselves  to  be  such,  and  consequently  the  property  of 
[  *  386  ]  enemies  at  that  time.     They  share  no  inconvenience  *  by 
not  being  brought  in  for  the  condemnation,  which  must 
have  followed  if  it  were  mere  American  property ;  and  the  captors 
fully  justify  themselves  to  the  law  of  their  own  country,  which  pre- 
scribes the  bringing  in,  by  showing  that  the  immediate  service  in 
which  they  were  engaged,  that  of  watching  the  enemy's  ship  of  war 
The  President,  with  intent  to  encounter  her,  though  of  inferior  force, 
would  not  permit  them  to  part  with  any  of  their  own  crew  to  carry 
her  into  a  British  port.     Under  this  collision  of  duties  nothing  was 
left  but  to  destroy  her,  for  they  could  not,  consistently  with  their 
general  duty  to  their  own  country,  or  indeed  its  express  injunctions, 
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permit  enemy's  property  to  sail  away  unmolested.  If  impossible  to 
bring  in,  their  next  duty  is  to  destroy  enemy's  property.  Where 
doubtful  whether  enemy's  property,  and  impossible  to  bring  in,  no 
such  obligation  arises,  and  the  safe  and  proper  course  is  to  dismiss. 
Where  it  is  neutral,  the  act  of  destruction  cannot  be  justified  to  the 
neutral  owner,  by  the  gravest  importance  of  such  an  act  to  the  public 
service  of  the  captor's  own  state ;  to  the  neutral  it  can  only  be  justi- 
fied, under  any  such  circumstances,  by  a  full  restitution  in  value. 
These  are  rules  so  clear  in  principle  and  established  in  practice,  that 
they  require  neither  reasoning  nor  precedent  to  illustrate  or  support 
them.  In  the  present  case  it  is  contended,  that  the  hostile  character 
was  disarmed  by  a  license;  and  I  see  no  reason  to  dispute  either  the 
existeace  of  the  license,  or  its  authority.  It  had  been  granted  under 
circumstances  that  have  been  justly  described  as  highly  fa- 
vorable. The  vessel  had  carried  *  a  most  seasonable  supply  [  *  387  ] 
from  America  to  Cadiz,  a  city  much  connected  with  and 
protected  by  this  country  during  the  severe  pressure  of  our  war  with 
France  for  the  liberation  of  Spain,  of  which  this  city  had  become  the 
only  remaining  stronghold.  She  had  undertaken  this  duty,  under  the 
dangers  of  a  heavy  responsibility  to  her  own  country,  then  at  war 
with  Great  Britain ;  and  having 'successfully  performed- it,  was  re- 
turning home,  under  the  protection  of  a  renewed  license  from  the 
British  minister  at  Cadiz.  It  is  not  to  be  denied,  that  these  facts 
create  claims  of  a  very  strong  and  commanding  nature  —  claims 
whfch  are  quite  irresistible,  if  urged  in  a  proper  manner.  And  the 
only  question  is,  whether  these  claims  are  so  brought  forward  as  to 
affect  the  captor  with  responsibility.  I  take  it  to  be  clear,  that  if  the 
captor  knew  of  this  license,  either  from  its  production  or  from  other 
circumstances  which  ought  to  have  satisfied  him  of  its  existence,  he 
is  liable  to  the  whole  extent  of  the  mischief  done,  which  is  estimated 
at  the  sum  of  12,000Z.  It  is  as  clear  a  proposition,  that  if  the  exist- 
ence of  the  license  was  not  disclosed  to  him,  by  those  whose  duty  it 
was  to  inform  him,  and  he  had  no  sufficient  means  to  inform  himself, 
he  is  not  a  wrong-doer.  The  act,  if  tortious,  is  the  act  of  the  persons 
who  withheld  the  information  they  were  bound  to  have  given  him 
before  the  act  of  destruction  took  place.  If  they  held  out  the  ship 
and  cargo  to  be  enemy's  property,  he  had  still  more  right  to  treat  it 
as  such.  There  is  no  case  in  which  the  rule,  de  non  existentibus  ei 
non  apparentibiis^  can  more  justly  apply,  than  where  a  man 
is  called  upon  to  *  answer  for  a  loss  occasioned  by  the  act  [  *  388  ] 
of  concealment  of  the  complainant  himself.  If  a  ship,  armed 
with  a  protecting  license,  which  is  not  alleged  or  produced  at  the 
time  of  capture,  is  brought  in  under  circumstances  that  did  not  at  all 
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compel  and  authorize  an  immediate  destruction,  the  court  would  sub- 
sequently restore  that  vessel,  but  it  would  indemnify  the  captor  to 
the  utmost  extent  of  all  the  expense  he  had  been  put  to  by  that  act 
of  concealment  or  denial.  The  ship  in  this  case  being  destroyed, 
cannot  be  restored ;  but  if  she  was  justifiably  destroyed,  under  an 
ignorance  produced  by  such  an  act,  the  court  owes  the  captor  the 
same  protection  to  the  fullest  extent.  These  are  the  principles  which 
I  must  apply  to  this  issue  of  fact  —  was  the  knowledge  of  this  Hcense 
communicated  to  the  captor,  or  was  it  necessarily  to  be  inferred  by 
him  before  the  act  of  destruction  took  place  ? 

I  shall,  for  the  sake  of  convenience,  first  examine  the  depositions 
of  the  captors,  there  being  in  fact  only  one  witness  oa  the  other 
side. 

Captain  Hope  deposes,  that  "  at  half-past  eight  o'clock,  in  the 
morning  of  the  1st  of  January,  1814,  it  blowing  at  that  time  a  strong 
gale  from  the  northward  and  westward,  a  strange  vessel  was  ob- 
served from  The  Endymion,  to  which  chase  was  immediately  given ; 
that  The  Endymion  hoisted  English  colors  and  fired  a  gun  at  the 
said  chase,  upon  which  she  hoisted  American  colors  and  hove  to, 
and  about  eleven  o'clock.  Lieutenant  Ormond,  with  a  boat's  crew, 
was  directed  by  the  deponent  to  board  and  examine  the  said  strange 

sail,  when  she  was  found  to  be  the  ship  Felicity,  George 
[  •  389  ]  Smith  master,  of  the  burden  of  318  tons,  with  a  *  crew  of 

thirteen  men,  and  laden  with  a  cargo  of  wine  and  fruit, 
bound  from  Cadiz  to  Boston ;  that  Lieutenant  Ormond,  on  his  re- 
turn, reported  to  the  deponent,  that  on  boarding  the  said  ship  he 
found  her  leaky,  with  her  sails  split,  and  her  rigging  in  an  unser- 
viceable state,  and  otherwise  much  disabled ;  and  the  deponent  fur- 
ther made  oath,  that  the  said  George  Smith,  the  master,  having  been 
brought  on  board  The  Endymion,  with  the  papers  of  the  said  ship, 
the  same  were  particularly  inspected  and  examined  by  the  deponent, 
when  finding  no  license  or  other  document  amongst  the  said  papers, 
to  exempt  the  said  ship  from  British  capture,  the  deponent  inquired 
of  the  said  George  Smith  if  he  had  any  such  document  on  board, 
when  the  said  George  Smith  declared  to  the  deponent  he  had  no 
license,  and  was  otherwise  unprovided  with  any  protection  for  the 
said  ship  ;  and  the  deponent  further  made  oath,  that  the  state  of  the 
said  ship,  when  she  was  so  fallen  in  with  by^'The  Endymion,  was 
such  as  to  make  it  a  matter  of  considerable  doubt  whether  she  could 
reach  a  British  port  in  safety,  independent  of  the  difficulty  which  the 
deponent  felt  in  lessening  the  number  of  his  officers  and  crew,  with 
reference  to  the  service  upon  which  The  Endymion  was  then  partica- 
larly  engaged,  namely,  the  watching  the  American  firigate  President  — 
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The  Endymion  being  at  that  time  the  only  British  frigate  that  tvas 
considered  of  force  sufficient  to  cope  with  the  said  American  frigate ; 
the  deponent,  in  consequence  thereof,  informed  the  said  George 
Smith  of  his  determination  to  destroy  the  said  ship  and  cargo,  for 
which  purpose  Lieutenant  Fanshawe  was  directed  by  the 
•  deponent,  in  the  presence  and  hearing  of  the  said  George  [  *  390  ] 
Smith,  to  proceed  on  board  The  Felicity,  and  send  the 
trunks  and  baggage  of  the  master  and  officers,  and  also  the  crew,  to 
The  Endymion,  and,  upon  a  signal  being  made  by  the  deponent,  to 
set  fire  to  her ;  that  after  the  said  trunks  and  baggage  had  been  so 
removed  on  board  The  Endymion,  and  no  license  having  been  pro- 
duced or  found,  the  preconcerted  signal  was  made  to  the  said  Lieu- 
tenant Fanshawe,  who  accordingly  set  fire  to  the  said  ship,  and  pre- 
pared to  abandon  her,  which  was  immediately  afterwards  done ;  and 
the  deponent  further  made  oath,  that  during  the  time  taken  in  re- 
moving the  crew  and  baggage  to  The  Endymion  there  was  a  heavy 
sea,  and  the  gale  increasing,  and  it  was  with  much  difficulty  that 
boats  lay  alongside,  and  the  communication  between  the  said  vessel 
had  become  so  dangerous  that  the  cutter  of  The  Endymion  had  been 
stove  in  communicating  with  The  Felicity ;  and  the  deponent  fur- 
ther made  oath,  that  on  the  said  George  Smith  perceiving  his  said 
ship  to  be  on  fire,  he  called  for  his  chest,  and  from  a  concealed  place 
therein  produced  a  paper  purporting  to  be  a  license  or  protection  for 
the  said  ship  from  British  capture,  and  at  the  same  time  required  the 
deponent  to  put  him  cm  board  his  said  ship,  but  which,  from  her 
burning  state,  added  to  the  extreme  difficulty  of  communication,  was 
then  utterly  impracticable." 

Lieutenant  Ormond,  the  officer  who  went  on  board  The  Felicity, 
fully  confirms  the  account  given  by  Captain  Hope ;  he  says,  "  that 
the  said  George  Smith,  the  master,  together  with  the  pa- 
pers of  the  said  ship,  were  particularly  inspected  and  *  exa-  [  *  391  ] 
mined  by  him ;  and  finding  no  license  or  other  document 
amongst  the  said  papers  to  exempt  the  said  ship  from  British  cap- 
ture, this  deponent  inquired  of  the  said  George  Smith  whether  he 
had  such  a  document  on  board,  when  the  said  George  Smith  de^ 
clared  to  the  deponent  he  had  no  such  license,  and  was  unprovided 
with  any  protection  for  the  said  ship  ;  that  the  deponent,  on  receiving 
this  information,  took  the  said  master  and  papers  on  board  The  Endy- 
mion, when  nearly  the  same  interrogation  took  place  between  Cap- 
tain Hope  and  the  said  George  Smith,  and  the  same  answers  given ; 
and  the  deponent  further  maketh  oath,  that  the  state  of  the  said  ship, 
when  she  was  so  fallen  in  with  by  The  Endymion,  was  such  as  to 
make  it  a  matter  of  considerable  doubt  whether  she  could  reach  a 
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British  port  in  safety,  independent  of  the  danger  attending  the  weak- 
ening of  the  officers  and  crew  of  The  Endymion,  while  employed  on 
the  service  of  blockading  an  enemy's  ship,  so  superior  in  force  to  the 
said  Endymion ;  in  consequence  thereof.  Captain  Hope  informed  the 
said  George  Smith  of  his  intention  to  destroy  the   said  ship  and 
cargo  ;  for  which  purpose  Lieutenant  Fanshawe  was  directed  by  Cap- 
tain Hope,  in  the  presence  and  hearing  of  the  deponent,  and  like- 
wise of  the  said  George  Smith,  to  proceed  on  board  The  Felicity, 
and  send  the  officers  and  crew,  together  with  their  clothes  or  other 
property,  to  The  Endymion,  and,  upon  a  signal  being  made  bj  Cap- 
tain Hope,  Lieutenant  Fanshawe  was  to  set  fire  to  her ;  that  after 
the  said  officers  and  crew,  together  with  their  clothes  and  other  pro- 
perty, had  been  removed  on  board  The  Endymion,  and  no 
[  *  392  ]  license  *  having  been  produced  or  found,  the  preconcerted 
signal  was  made  to  the  said  Lieutenant  Fanshawe,  who 
accordingly  set  fire  to  the  said  ship,  and  abandoned  her ;  and  the 
deponent  further  maketh  oath,  that  during  the  time  taken  in  remov- 
ing the  crew  and  baggage  to  The  Endymion,  there  was  a  very  heavy 
sea  running,  (and  every  appearance  of  the  gale  increasing,)  so  much 
so  that  it  was  found  necessary  to  run  in  the  main-deck  gnns  to  pre- 
vent the  boats  being  destroyed  alongside  ;  and  in  short,  the  commu- 
nication had  become  so  dangerous,  that  the  cutter  of  The  Endymion 
had  been  absolutely  stove,  and  the  lives  of  the  crew  endangered,  in 
communicating  with  The  Felicity;  and  the  said  deponent  further 
maketh  oath,  that  on  the  said  George   Smith's  perceiving  his  said 
ship  to  be  on  fire,  he  called  for  his  chest,  and  from  a  concealed  place 
therein  produced  a  paper,  purporting  to  be  a  license  or  protection  for 
the  said  ship  from  British  capture,  and  at  the  same  time  requested 
Captain  Hope  to  put  him  on  board  his  said  ship,  but  which,  from 
the  burning  state,  added  to  the  extreme  difficulty  of  communication 
beforesaid,  was  deemed  then  utterly  impracticable." 

Lieutenant  Powney  says,  that  "  he  was  on  board  The  Eadymion 
when  George  Smith,  the  master,  came  from  The  Felicity,  and  was 
with  others  of  the  officers  on  the  quarter-deck  of  the  said  ship,  and 
present  when  inquiry  was  made  by  Captain  Hope  and  others  of  the 
said  George  Smith,  whether  he  was  provided  with  a  license  or  pro- 
tection for  his  said  vessel;  that  the  said  George  Smith  did  upon 
many  such  occasions,  in  answer  to  such  inquiry,  positively 
[  *  393  ]  deny,  in  the  presence  and  hearing  of  *  the  appearer,  that  he 
was  possessed  of  any  license  or  protection  for  his  said  ves- 
sel ;  that  the  said  Captain  Hope  urged  the  said  Greorge  Smith  to 
produce  a  license,  if  he  was  possessed  of  any,  stating,  as  a  reason, 
that  he  should  feel  it  his  duty  to  burn  the  said  vessel^  in  case  she 
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was  not  so  protected."     The  rest  of  his  deposition  is  to  the  same 
effect  as  those  of  Captain  Hope  and  Lieutenant  Ormond. 

Lieutenant  Fanshawe  likewise  deposes  to  the  same  facts ;  he  says, 
"  that  the  said  George  Smith  was,  soon  after  his  so  coming  on  board, 
interrogated  by  the  appearer  himself,  whether  he  had  a  license  from 
the  British  government  for  his  then  voyage ;  that  the  said  Captain 
Smith  repeatedly  denied  to  the  appearer  having  any  such  license ; 
that  he  described  and  stated  his  vessel  to  be  in  great  distress,  namely, 
in  want  of  provisions,  very  leaky,  her  sails  split,  and  otherwise 
damaged ;  that  he,  this  deponent,  was  sent  on  board  The  Felicity, 
in  the  afternoon  of  the  same  day,  with  orders  to  inquire  and  discover 
if  any  license  was  on  board,  and  if  none  was  found  or  delivered  up, 
to  send  the  crew  on  board  The  Endymion,  and  on  a  signal  being 
made  from  the  said  frigate,  this  deponent  was  directed  to  set  fire  to 
the  ship,  she  being  not  considered  seaworthy  to  send  to  a  British 
port ;  that  this  deponent  finding  no  license  on  board,  and  getting  no 
intelligence  of  any,  accordingly  sent  a  part  of  the  crew,  with  the 
master's  trunks  and  other  things,  on  board  The  Endymion,  and  on  or 
soon  after  the  boat  had  returned  from  The  Endymion  for  the  re- 
mainder of  the  crew  of  The  Felicity,  the  signal  was  made  from  The 
Endymion  to  this  deponent  to  fire  the  ship,  which  he 
*  immediately  put  into  execution ;  that  the  orders  this  depo-  [  *  394  ] 
nent  received  from  Captain  Hope,  to  send  the  crew  on  board 
The  Endymion,  and  to  set  fire  to  The  Felicity,  in  case  no  license 
was  found  on  board  or  produced,  were  given  and  delivered  to  this 
deponent  in  the  presence  and  hearing  of  the  said  Captain  Smith,  who 
must  have  distinctly  heard  and  understood  the  same  ;  that  the  said 
Captain  Smith,  notwithstanding,  suffered  and  permitted  this  depo- 
nent to  leave  The  Endymion,  and  procieed  in  the  execution  of  his 
orders,  without  producing  such  license,  or  giving  any  information 
whatever  as  to  the  existence  of  a  license,  although  this  deponent  had 
required  it  of  him  as  before  stated,  and  had  been  positively  informed 
that  no  license  was  in  existence ;  that  on  this  deponent  getting  on 
board  The  Felicity,  he  inquired  of  the  supercargo  and  mate  of  the 
said  vessel,  if  there  was  any  license  for  the  voyage,  and  was  told 
repeatedly  that  they  knew  not  of  any  such." 

What  possible  end  was  to  be  answered  by  this  wanton  act  of 
destruction,  which  could  only  occasion  loss  to  themselves,  by  making 
them  liable  for  the  full  value  of  the  ship  and  cargo  ?  The  present 
inconvenience  itself  was  quite  sufficient  to  deter  them.  They  were 
going  to  fight  an  American  ship  of  war,  of  much  superior  force ;  to 
take  on  board  their  ship  fifteen  American  seamen,  at  such  a  time,  must 
have  been  highly  undesirable.     No  visitors  could  be  more  unseasona- 

20* 
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ble.     Here  was  no  particle  of  profit  to  be  acquired ;  but  this  addi- 
tional crew  to  be  lodged  and  fed  till  they  could  transship  them.     No 
resentments  to  be  gratified.     They  must  have  been  disposed 

[  •  395  ]  to  treat  favorably  persons  who  had  been  *  so  favorably  em- 
ployed ;  and  they  did  treat  them  tenderly  —  took  them  on 
board,  bag  and  baggage,  and  afterwards  put  them  on  board  a  ship 
going  to  their  own  country. 

Such  is  the  representation  given  by  these  officers,  and  such  the 
circumstances  under  which  they  appear  to  have  acted.  What  is  the 
representation  on  the  other  side  ?  It  is,  in  all  reason,  to  be  primarily 
and  principally  expected  from  the  master.  He  is  the  person  to  whom 
the  license  is  sworn,  by  the  supercargo,  to  have  been  delivered  by  the 
supercargo  himself,  to  be  produced  and  shown  whenever  occasion 
might  require.  He  has  it  concealed  in  his  possession.  He  lugs  it 
out  at  last  from  its  hiding  place.  He  is  the  principal  actor,  and 
therefore  ought  to  be  the  principal  relator  in  the  business.  What 
does  he  say  ?  In  his  protest,  not  a  word  ;  it  is  said  that  this  was  for 
fear  of  American  penalties  upon  the  disclosure.  May  be  so ;  but  the 
fact  is,  he  says  nothing  there.  There  is  another  affidavit,  dated  Sep- 
tember, 1818.  One  would  have  expected,  of  course,  a  most  circum- 
stantial detail  of  his  own  transactions.  This  affidavit  was  to  be  his 
own  vindication ;  it  was  to  be  a  most  grave  charge  upon  British  offi- 
cers, to  found  proceedings  against  them  in  a  British  court  of  jostioe; 
it  was  to  be  \3ltimately  the  exoneration  of  his  own  employers  from  a 
most  heavy  loss,  occasioned  by  a  most  unjust  act  A  man  most 
have  an  understanding  singularly  obtuse,  not  to  perceive  and  feel  the 
necessity  of  laying  himself  out,  in  a  most  ample  and  accurate  rela- 
tion of  the  material  fact.  Observe  what  he  says,  —  the  license  was 
produced  and  shown  by  me  to  Captain  Hope,  as  soon  as  I 

[  *  396  ]  was  convinced  *  that  the  frigate  was  British  and  not  Ameri- 
can. But  when  this  conviction  flashed  upon  his  mind|  after 
hours  of  incredulity  and  doubt,  the  very  point  to  be  shown,  when 
and  how  these  doubts  were  silenced,  he  leaves  totally  unrecorded. 
What  he  says  is  no  contradiction  to  the  officers.  They  say  he  pro- 
duced the  license ;  so  says  he.  They  say  not  till  after  the  ship  was 
set  on  fire.  He  does  not  contradict  this ;  for  he  does  not  venture  to 
say  that  this  conviction  reached  his  understanding  before.  It  is  in 
perfect  unision  with  their  account. 

It  is  said  truly,  that  an  American  master  must  be  under  great  diffi- 
culties in  such  a  situation.  Those  who  take  these  licenses  take  them 
subject  to  these  difficulties,  and  in  confidence  that  those  >vho  use 
them  on  their  behalf  will  use  them  with  reasonable  discretion  ?  Is 
the  conduct  of  this  man  reconcilable  with  the  humblest  description 
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of  such  a  discretion.  He,  by  his  own  admission,  is  for  hours  under 
the  belief  this  was  an  American  frigate ;  for  he  admits,  that  he  was 
never  convinced  till  after  his  own  friend  came  on  board ;  neither  the 
ship  itself  which  he  was  on  board  of  for  hours,  nor  the  officers  with 
whom  he  was  conversing,  moved  his  understanding  at  all.  He  resists 
all  proof.  If  persons  will  employ  those  whoSe  intellects  travel  so 
very  slow,  they  must  take  the  consequences.  When  he  is  called 
upon,  by  the  necessity  of  the  case,  to  state  when  they  did  arrive  at 
the  proper  conclusion,  or  what  effected  it,  he  is  totally  silent.  The 
man  is  too  wise  and  too  cunning  for  his  situation.  He  has  that 
superabundans  cautela  which  is  more  allied  to  folly  than  discre- 
tion. 

If  the  master,  who  is  the  depository  and  *  producer  of  this  [  *397  ] 
license,  will  not  declare  at  what  time  it  was  produced,  I 
hardly  think  any  other  evidence  to  that  question  of  time  could  be 
admissible  with  effect.  But  there  is  another  witness,  the  supercargo, 
who  has  made  three  affidavits,  in  which  the  case  on  that  side  is 
wholly  comprised ;  for  when  the  claimant  steps  out  of  them,  he  steps 
into  empty  space.  In  both  the  first  and  second  affidavit  he  describes 
exactly  as  the  master  does ;  "  the  license  was  produced  by  Captain 
Smith,  as  soon  as  he  ascertained  that  The  Endymion  was  a  British 
and  not  an  American  frigate."  In  the  third  affidavit,  he  does  not 
advert  to  any  act  of  the  captain  at  all.  This  is  the  sum  of  his  evi- 
dence respecting  the  acts  of  the  master,  to  whom  he  himself  had 
delivered  the  license,  to  be  produced  and  shown  whenever  occasion 
might  require.  The  total  want  of  any  such  proof  on  the  part  of  the 
master,  is  to  be  supplied  by  the  proof  of  his  own  acts.  If  such 
proof  was  even  credible  in  itself,  it  would  hardly  answer  such  a  pur- 
pose. Because  if  this  person  declared  ever  so  strongly  that  the 
master  had  a  license  in  his  possession,  and  the  master  solemnly 
denied  the  fact,  and  neither  produced  the  license,  nor  accounted  for 
the  non-production,  which  of  the  two  was  to  be  believed  ?  The 
master,  undoubtedly.  He  must  know  whether  he  was  or  was  not 
the  depository  of  the  license ;  and  if  he  positively  disclaimed  it,  the 
other  man's  assertions  could  never  force  the  fact  of  such  a  possession 
upon  him.  But  the  whole  account  given  by  this  Thayer  does  not 
wear  the  least  color  of  truth.  In  the  first  and  second  affidavits,  he 
only  says  in  general,  that  he  did  repeatedly,  befor(^the  signal 
for  burning  was  •  given,,  assure  Captain  Hope  that  he  had  [  •SQS  ] 
a  license.  In  the  third,  he  is  more  particular  as  to  his  own 
conduct.  He  says,  that  when  Ormond  came  the  second  time,  he 
took  him  aside  and  informed  him  that  Captain  Smith  and  himself 
had  nothing  to  fear  from  a  British,  but  only  from  an  American 
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frigate,  for  that  they  had  a  British  license ;  he  said  so  from  a  coDvic- 
tion  in  his  own  mind,  that  it  was  a  British  frigate,  although  the  Cap- 
tain had  expressed  some  doubts  of  it.     How  his  Intellects  travel  so 
much  quicker  than  the  master's,  non  constat.     He  had  not  been  on 
board ;  and  he  had  conversed  with  only  this  one  officer,  and  yet  is 
convinced,  though  Captain  Smith  was  unconvinced,  and  remained 
so,  after  being  on  board  for  two  or  three  hours,  and  conversing  with 
Captain  Hope  and  his  crew.     Nothing,  however,  can  be  more  incre- 
dible than  that  any  such  conversation  passed  ;  it  is  very  unlikely  that 
the  master  and  supercargo  should   not  be  in  the  same  story.     If  it 
had,  these  consequences  must  have  followed.     First,  that  the  Jien- 
tenant  must  have  challenged  the  master  with  it,  and  confroDted  him 
with  Thayer.     It  could  not  naturally  be  otherwise.     He  must  like- 
wise have  reported  it  to  Captain  Hope,  who  must  have  interrogated 
and  confronted  them  in  like  manner.     Nothing  of  this  sort  passed. 
Thayer  gives  this  important  information  to  Lieutenant  Ormond,  and 
he  keeps  it  as  a  secret  most  guardedly.     This  is  not  natural  conduct. 
In  two  hours  after,  the  fourth  lieutenant  comes  and  tells  him  the  ship 
is  to  be  burnt ;  upon  which  he  tells  this  same  secret  to  this  gentleman, 
who  is  as  good  at  keeping  a  secret  as  his  predecessor.     On  getting 

on  board  he  and  both  mates  told  Captain  Hope  the  same 
[  *399  ]  thing,  that  *  Captain  Smith  had  a  license  in  his  possessioo. 

Is  it  possible  that  this  should  have  passed,  and  that  no 
further  examination  should  have  been   pursued  ?     All   passes  sub 
silentioy  without  calling  these  two  persons  to  account  for  this  direct 
contradiction  ?     It  is  perfectly  clear  that  at  this  time  Captain  Smith, 
who  had  been  long  on  board,  had  made  no  such  disclosure.     He  was 
persisting  in  his  denial,  because  Thayer  would  never  have  made  such 
a  communication,  if  it  was  already  notorious,  as  it  must  have  been, 
in  consequence  of  the  master's  disclosure.     It  is  evidently  to  apprise 
them  of  something  which  they  did  not  know  before.     The  nid^teT 
must  have,  down  to  this  period,  kept  the  same  obstinate  silence.     It 
is,  therefore,  in  itself  most  highly  improbable,  and  hardJj  requires 
any  confutation  beyond  that  which  it  receives  from  itself.    If  this  be 
so,  there  is  no  occasion  for  resort  to  any  opposing  evidence.     The 
case  of  the  officers  might  be  trusted  to  the  affidavit  of  their  oppo- 
nents.    But  in  addition  to  the  mass  of  contradictory  evidence  already 
stated,  here  is  a  second  affidavit  of  Captain  Hope,  which  gives  a 
most  distinct  and  direct  contradiction  to  the  assertions  of  this  person 
Thayer. 

Of  all  the  evidence,  therefore,  respecting  the  indication  or  produc- 
tion of  a  license  in  proper  time,  the  fair  result  is,  that  no  such  fact 
took  place  in  either  form  till  it  was  too  late  to  prevent  the  burning ; 
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but  it  is  said  that  Captain  Hope  might  have  presumed,  from  circum- 
stances independent  of  any  such  fact  —  a  very  unfair  duty  imposed 
upon  Captain  Hope,  of  presuming  and  acting  upon  his 
own  presumptions,  in  direct  opposition  to  the  *  assevera-  [  *  400  ] 
tions  of  the  other  party.  But  what  are  these  circumstances  ? 
It  is  said  that  he  must  have  seen  from  the  papers  that  the  ship  had 
brought  the  cargo  to  Cadiz,  which  she  could  not  have  gone  to  with- 
out a  license.  In  the  first  place,  if  that  was  to  be  a  disguised  trans- 
action, it  would  have  been  disguised  in  the  papers  themselves ;  they 
would  have  been  manufactured  up  to  the  case,  and  have  concealed 
all  intercourse  with  Cadiz.  In  the  next  place,  I  am  yet  to  learn  that 
an  American  ship,  laden  with  supplies  of  provisions  for  Cadiz,  might 
not  have  found  her  w^ay  there  without  any  British  license.  Cadiz,  a 
besieged  city,  was  in  Spanish  possession,  and  under  Spanish  admi- 
nistration, though  assisted  in  the  defence  by  English  auxiliaries. 
America  had  no  quarrel  with  Spain,  and  would  find  there,  in  that 
state  of  privation,  an  excellent  market  for  her  own  products  of  that 
species ;  and  I  cannot  suppose  that  those  English  auxiliaries  would 
be  at  all  forward  to  molest  the  vessels  which  brought  them  there  for 
Spanish  and  British  consumption.  I  am  the  more  inclined  to  think 
so,  because  I  see  the  protest,  made  immediately  upon  the  return  to 
America,  avows  without  reserve  the  sailing  from  Cadiz.  If  the  neces- 
sity of  a  British  license,  to  enable  an  American  ship  to  go  to  Cadiz, 
was  so  evident  in  itself,  how  comes  it  to  be  avowed  upon  this  protest,- 
without  any  fear  of  drawing  the  notice  of  the  American  authorities, 
and  all  the  penal  vengeance  of  their  law,  which  is  said  to  have  been 
provided  for  such  disloyal  transactions  ? 

Upon  the  argument  of  probabilities  applying  to  conduct, 
I  had  already  occasion  to  observe  upon  *  the  gross  improba-  [  *  401  ] 
bility  of  the  captors  having  any  disposition,  upon  any 
ground  whatever,  to  destroy  a  licensed  vessel,  known  by  them  to  be 
such.  For  the  conduct  of  the  other  parties,  folly  and  obstinacy  fur- 
nish a  sufficient  solution ;  but  if  it  were  necessary  to  go  at  all  fur- 
ther, one  solution  occurs  which,  if  not  real,  is  at  least  not  unnatural. 
Here  was  a  ship  in  a  state  of  most  menacing  distress;  her  people 
had  unanimously  felt  the  absolute  necessity  of  making  for  the  nearest 
port  Baffled  in  that  attempt  by  a  head-wind,  they  are  obliged,  in  a 
most  crippled  state,  to  resume  their  course  for  the  distant  port  of 
Charleston.  They  fortunately  meet  The  Endymion,  and  though  the 
carpenter  of  The  Endymion  patches  up  a  leak  as  well  as  he  could  in 
a  short  space  of  time,  in  boisterous  weather,  and  in  a  loaded  ship,  yet 
that  they  should  feel  anything  rather  than  an  inclination  to  commit 
their  lives  in  this  crazy  vessel  to  the  perils  of  such  a  voyage,  after  all 
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they  had  already  suffered  and  apprehended,  the  weather  growing  more 
boisterous  and  threatening,  is  not  at  all  improbable.     It  mast  appear 
a  most  fortunate  escape  from  a  situation,  dolorous  and  dangerous  in 
the  extreme,  to  a  state  of  safety  and  comfort  on  board  such  a  ship  as 
The  Endymion.     They  could  have  no  apprehension  of   being  de- 
tained as  prisoners  of  war,  because  they  could  not  but  know  that  the 
moment  they  produced  their  license  they  would  receive  all  the  kind 
treatment  they  afterwards   actually  experienced.     The  return   they 
make  for  this  kind  treatment  is  this :  after  being  sent  safely  home, 
being  taken  to  task  by  their  owners  for  the  desertion  of  their 
[  ^402  ]  ship  and  cargo,  they  trump  up  *this  history  of  spoliation. 
The  master  is  either  too  honest  or  too  modest  to  support  it 
The  supercargo,  a  man  of  firmer  nerves,  marches  up  to  it,  but  unfor- 
tunately gives  his  account  in  a  way  that  totally  destroys  its  credi- 
bility. 

Proposing  this  solution  conjecturally,  I  say  no  more  of  it  than  that 
it  furnishes  an  explanation  of  many  circumstances  that  appear  other- 
wise unintelligible.  But  I  am  not  compelled  to  resort  to  any  solu- 
tion of  the  facts,  provided  I  am  satisfied  of  their  reality.  The  im- 
portant question  of  fact  is,  did  these  persons  hold  out  this  ship  as  an 
unprotected  ship,  and  thereby  authorize  Captain  Hope  to  deal  with 
her  as  an  enemy,  till  after  the  act  of  destruction  was  beyond  preven- 
tion or  remedy  ?  I  am  of  opinion  that  it  is  clearly  proved  that  they 
did  so,  and  I  therefore  assoil  the  captor  of  all  responsibility,  and  con- 
demn the  claimaBt  in  the  costs  of  this  proceeding. 


[  •  403  ]  •  Elizabeth,  Gull. 

December  10, 1819. 

By  the  general  rule,  a  master  is  not  at  liberty  to  discharge  his  crew  in  a  foreign  port  withoat 
their  own  consent,  but  circumstances  may  vest  in  him  an  authority  to  do  so,  upon  proper 
conditions.^ 

This  was  a  suit  brought  by  Henry  Brokershaw,  a  seaman,  for 
wages  earned  on  board  this  brig,  which  sailed  from  the  port  of  I^on- 
don  to  St  Petersburg,  and  took  in  a  cargo  of  deals  and  hemp  there, 


^  [The  Dawn,  Ware,  485  ;  s.  c.  Daveis's  R.  121.  As  to  what  will  justify  a  discharge 
for  misconduct,  see  The  Blake,  1  W.  Rob.  7S ;  Robinett  c.  The  Exeter,  2  C.  Bob. 
261.] 
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and  was  proceeding  on  her  voyage  home,  when,  on  the  26th  of  Sep- 
tember, 1818,  she  went  on  shore,  on  a  reef  of  rocks,  near  the  island 
of  Gothland.  Assistance  was  immediately  rendered  to  the  brig  by 
"  the  Swedish  Diving  Company,"  belonging  to  that  island,  who  em- 
ployed other  persons  as  well  as  the  crew  in  unloading  the  cargo  and 
getting  the  brig  off  the  rocks,  which  they  effected,  and  earned  her  to 
Ostergam,  where  she  was  laid  on  shore  for  the  purpose  of  being  exa- 
mined. In  coQsequence  of  the  damage  she  bad  sustained,  the  brig 
again  filled  with  water  and  suffered  further  material  injury,  so  as  to 
make  her  incapable  of  returning  home  until  she  had  undergone 
repairs,  which  could  not  be  completed  whilst  the  season  for  navigat- 
ing the  Baltic  lasted.  Under  these  circumstances,  the  master  called 
the  crew  together,  and  proposed  to  them  that  they  should  be  dis- 
charged and  return  to  England.  On  the  part  of  the  owner,  it  was 
alleged  that  the  crew,  among  whom  was  Brokershaw,  the  party  now 
suing,  having  deliberated  upon  the  proposal  of  the  master,  voluntarily 
accepted  their '  discharge.  On  the  other  side,  Brokershaw 
alleged  that  he  did  not  voluntarily  *  accept  his  discharge,  [  *  404  ] 
but  that  he  and  the  rest  of  the  crew  remonstrated  with  the 
master,  and  stated  distinctly  to  him  that,  having  signed  articles  for 
the  whole  voyage,  they  were  entitled  to  remain  by  the  vessel,  and  to 
return  in  her  to  England  ;  upon  which  he  repeated  his  determination 
of  sending  them  home,  stating  that  from  that  day  they  were  no  longer 
to  consider  themselves  as  belonging  to  the  ship,  or  under  his  charge  ; 
and  on  a  further  remonstrance  from  them,  he  declared  that  if  they 
were  not  satisfied  they  might  have  recourse  to  the  laws  of  their  own 
country  for  redress ;  that  he  had  provided  carriages  to  convey  them 
and  their  luggage  to  Wisby  ;  that  they  were  consequently  compelled 
to  proceed  to  Wisby ;  that  on  their  arrival  there,  the  agents  of  the 
vessel  supplied  them  with  a  pass,  which  had  been  previously  pro- 
cured by  order  of  the  master,  and  was  waiting  their  arrival  at  that 
place ;  and  that  they  accordingly  received  the  pass,  and  proceeded  to 
England. 

Judgment. 
Sir  W.  Scott.  Henry  Brokershaw  (who  sues  for  his  wages)  en- 
tered on  board  this  ship  in  a  British  port,  for  a  voyage  to  St.  Peters- 
burg and  back  to  Portsmouth,  in  June,  1818.  She  arrived  safe  at  St. 
Petersburg,  and  took  a  cargo  of  hemp  and  deals  for  Portsmouth,  and, 
on  the  25th  of  September,  sailed.  On  the  27th,  without  the  default 
of  any  person,  and  owing  to  the  extreme  darkness  of  the  weather,  she 
ran  on  shore  on  the  Isle  of  Gothland.  The  crew,  aided  by  a 
company  of  Swedes,  got  her  off,  in  a  damaged  state,  and  carried 
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[•405  ]  *her  into  port  for  repairs.     On  the  21st  of  October,  the 
crew  were  discharged  by  the  master,  who  told  them  he  dis- 
charged them  because  the  ship  could  not  be  repaired  in  time  before 
she  would  be  blocked  up  by  the  ice,  and  therefore  it  was  neeessaiy, 
in  order  to  save  the  expense  of  maintaining  them  the  whole  winter 
there.     The  master's  plea  states  that  the  discharge  took  place  upon 
the  proposal  made  to  the  crew,  who  accepted  it,  after  deliberation ; 
that  they  were  conveyed  to  the  ports  of  Wisby  and  Elsinore ;  from 
thence,  it  appears,  they  embarked  for  London,  where  they  arrived  in 
January.     They  applied  to  the  owners  for  the  wages,  which   they 
insisted  were  due,  up  to  the  time  of  The  Elizabeth's  return  to  Eng- 
land, which  was  not  till  the  April  following,  under  the  care  of  a 
Swedish  crew,  picked  up  at  Gothland.     The  owners  contend  that 
they  are  bound  to  pay  only  up  to  the  time  of  the  actual  discharge,  so 
accepted  by  the  crew  in   October,  at  Gothland ;  and  the  tender  of 
wages  is  made  upon  that  view  of  the  matter.     The  seamen  deny  that 
the  discharge  was  accepted  in  any  manner  that  can  be  deemed  to  bind 
them  with  the  force  of  a  voluntary  contract.     This  is  the  first  matter 
to  be  considered  ;  because,  if  it  is  established,  it  disposes  of  the  whole 
case.     The  maritime  law  of  any  country  is  averse  to  the  discharge  of 
native  seamen  in  foreign  ports ;  but  if  it  be  entirely  with  their  own 
consent,  it  cannot,  upon  common  principle,  be  deemed  an  injury  of 
which  they  can  have  a  right  to  complain. 

Now,  looking  into  the  evidence  on  both  sides,  I  think  this  cannot 
be  deemed  by  any  means  a  voluntary  acceptatioa  of  a  dis- 
[  *406  ]  charge.  For  how  is  *it  proposed  ?  In  a  form  that  admits 
of  no  liberty  of  refusal ;  for  it  is  only  in  the  alternative,  that 
if  they  do  not  accept  the  discharge,  they  must  starve  in  the  foreign 
country  ;  the  acceptance  of  a  discharge  so  proposed  is  submission  to 
a  threat,  and  no  better ;  it  is  a  mere  abuse  of  language  to  call  that  a 
voluntary  act.  It  is  a  preference  of  evils,  of  which  a  man  is  com- 
pelled to  take  one.  If,  therefore,  the  matter  rested  there,  there  woald 
be  an  end  of  all  question ;  and  I  am  told  that  it  must  end  there,  be- 
cause the  defendant  has  nested  his  defence  on  that  ground  only ;  and 
so  he  hdiS  formaliter.  But  I  think  the  consequence  by  no  means  fol- 
lows that  he  is  excluded  from  all  other  equitable  defence,  if  any  such 
is  to  be  found  in  the  admitted  facts  of  the  case.  In  a  court  of  com- 
mon law,  where  issue  may  have  been  joined  on  a  special  matter,  such 
a  proceeding  might  not  consist  with  the  strictness  of  the  forms  of 
that  law ;  but  in  a  court  like  this  there  may  be  an  obligation  upon 
it,  in  its  pursuit  of  real  justice,  to  look  to  matters  which  the  party 
himself  may  improperly  have  overlooked;  and  if  they  are  sufficiently 
substantiated   and    sufl5.ciently   strong,   not  to    drive  the    party  to 
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the  inconvenience  of  another  proceeding.  If,  for  instance,  the  master 
had  a  right  to  dismiss  the  mariners  upon  proper  conditions,  and  with 
a  due  responsibility  for  the  performance  of  such  conditions,  the  want 
of  consent  on  the  part  of  mariners  would  not  invalidate  his  act  of 
authority  if  he  possessed  it.  The  only  real  question  in  this  case  is, 
did  he  possess  such  an  authority  ? 

Now,  I  confess  it  appears  to  me,  that  the  circumstances 
in  which  this  vessel  was  placed  did  *  vest  in  him  an  author-  [  *  407  ] 
ity  to  discharge  his  crew,  upon  proper  conditions.  Here 
was  a  ship  that  had  encountered  what  the  law  might  call  a  semi-nau- 
froffium  —  full  of  water,  as  they  themselves  state,  so  that  they  could 
not  live  on  board.  She  is  put  into  the  hands  of  foreign  carpenters 
for  the  course  (a  protracted  course)  of  necessary  repairs.  It  was 
doubtful  whether  she  could  at  all  receive  such  repairs  as  would  re- 
store her  to  a  navigable  state.  It  was  by  no  means  doubtful  that 
she  could  not  receive  such  repairs  as  would  enable  her  to  proceed  till 
after  the  approach  of  spring  in  that  climate  had  restored  the  seas  to 
a  navigable  state,  so  as  to  allow  her  a  passage.  Is  it  clear  law  that 
the  master,  acting  for  his  owners,  could  not,  in  such  circumstances, 
dismiss  the  mariners  on  any  terms  whatever  ?  If  so,  then  he  was 
bound  to  keep  this  crew  in  an  unemployed  state,  living  on  shore,  and 
keeping  holiday  all  winter,  at  the  expense  of  his  owners,  who  were 
to  continue  all  that  time  to  pay,  pro  opere  et  labore^  by  virtue  of  the 
contract,  though  no  work  or  labor  could  be  performed  ;  and  thus  the 
price  of  industry  was  to  be  regularly  paid  to  unoccupied  idleness ! 
I  know  and  feel  the  partiality  which  the  maritime  law  entertains  for 
this  class  of  men,  but  it  must  not  overrule  all  consideration  of  justice 
to  other  classes,  particularly  to  merchants,  their  employers  ;  for  what 
is  oppressive  to  the  merchant  cannot  but  be  injurious  to  the  mariner. 
The  seaman  cannot  be  ultimately  benefited  by  that  which,  as  far  as 
it  operates,  must  operate  to  the  discouragement  of  navigation. 

It  has  been  said  that  the  master  can  have  no  *  right  to  [  *408  ] 
dissolve  the  contract,  because  the  seaman  cannot;  and 
one  party  cannot  be  bound  and  the  other  loose  —  this  mutuality  is 
not  a  quality  adhering  to  this  species  of  contract  throughout  —  not 
even  in  its  commencement.  A  mariner  signs  a  contract  for  a  parti- 
cular voyage  ;  he  canoot  decline  to  go ;  he  is  exposed  to  heavy 
penalties  if  he  does.  But  how  is  the  master  bound  for  th,e  owners  ? 
He  may  change  his  mind  at  any  time  before  he  quits  port ;  he  may 
vary  the  voyage,  the  seamen  cannot  compel  him  to  proceed  upon  it ; 
all  he  can  require  is  to  be  paid  for  the  time  he  has  served  the  ship 
in  port,  if  he  does  not  choose  to  accompany  her  on  her  new  destina- 
tion.    Here  the  contract  is  nearly  unilateral,  binding  one  party  to 

VOL.  n. DOD.  21 
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the  voyage  and  not  binding  the  other.     The  law  aUows,  and  jnstlj 
allows,  a  greater  discretion  to  the  one  party  than  to  the  other,  for  the       ! 
one  stipulates  for  his  own  labor ;  the  other  not  only  for  the  labor,  bm 
for  the  beneficial  employment  of  valuable  property  confided  to  him 
by  his  owners,  and  subject  to  their  direction.     That  the  master  can 
so  vary  is  notorious.^     The  ship  here  had  proceeded  on  the  original 
voyage,  under  the  expectation,  entertained  on  both  sides,  that  she 
would  return  in  the  ordinary  course  of  such  a  voyage.     A  total  loss 
by  wreck  happens.     This  operates  a  total  loss  of  wages.     There  may 
be  cases  of  misfortune  much  short  of  this  semi-nau/ragiumj  whicJi 
were  not  occasioned  by  default  of  either  party ;  but  where  it  has 
arisen  from  the  vis  major^  the  act  of  God,  which  neither  party  bad  in 
contemplation  at  the  time  of  the  contract,  it  seems  hardly 

[  *409  ]  just  that  the  whole  of  the  inconvenience  *  should  fall  upon 
one  party,  whilst  a  new  and  unexpected  benefit  is  to  arise 
from  this  common  calamity  —  the  benefit  of  living  in  ease  and  safety 
on  shore  at  the  expense  of  the  other.     This  can  hardly  be  the  true 
rule  applicable  to  such  a  case,  under  all  possible  circumstances,  that 
the  seaman  can  insist  upon  staying  with  the  ship,  be  the  prospect  of 
its  return  ever  so  distant,  and  the  most  just  terms  offered  for  a  return 
to  his  country. 

I  have  looked  with  some  anxiety  to  find,  if  possible,  a  decided 
casQ,  or  a  rule  of  authority  that  could  be  applied  to  the  discretionajy 
powers  of  a  master  in  such  circumstances ;  but  I  have  found  none, 
either  in  the  books  of  foreign  jurists,^  or  in  reports  of  decided  cases 
at  common  law,  or  in  MSS.  cases.  The  cases  where  the  rule  has 
been  provided  for,  are  those  where  the  seaman  has  been  wrongfully 
discharged,  or  as  the  French  express  it,  sans  cause  valablCy  upon  idle 
or  false  pretences.  There  he  has  in  most  countries  a  right  to  charge 
up  to  the  time  of  the  return  of  the  vessel  to  her  original  port.  Such 
is  the  rule  of  the  civil  law,  though  this  has  been  varied  and  modified 
in  the  rules  of  many  countries.  I  observe  its  propriety  to  be  doubted 
in  the  American  Reports,  where  a  very  able  judge  has  stated  objec- 
tions of  weight  in  strong  terms.  These,  however,  are  cases  where 
there  was  clearly  no  cause  valable ;  where  there  was  tyranny,  passion, 
and  injustice  on  the  part  of  the  master,  that  warranted  a  penal  retri- 
bution against  him  or  his  owners.  But  here  is  a  case  arising  from 
mere  misfortune,  and  approaching  to  almost  a  necessity. 

[  *410]  The  rale  to  be  applied  must  •not  be  founded  upon  any 


1  Abbot  on  Shipping,  p.  4,  c.  2 ;  Wells  v.  Osmond,  2  Baymond. 
9  Stracca,  Roccus,  Loccenius,  Emerlgon,  &c. 
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idea  of  penal  retribution,  but  upon  just  ideas  of  a  fair  protec- 
tion to  be  given  to  the  seaman,  under  the  casual  and  common 
misfortune  that  has  occurred.  See  what  his  real  damage  and  loss 
has  been ;  compensate  that,  and  then  real  justice  and  all  honest 
policy  is  satisfied. 

Take  the  ship  when  it  came,  in  this  shattered  condition,  into  the 
isle  of  Gothland.  Suppose  there  happened  to  be  at  that  time  a  ship 
bound  to  the  port  of  London,  ready  to  depart,  but  wanting  a  crew, 
that  this  ship  accepted  this  crew  and  upon  the  same  terms,  and  that 
the  ship  so  navigated  comes  to  England  in  the  ordinary  course  of 
such  a  voyage,  what  damage  can  be  assigned  by  the  mariners  in 
such  a  case  ?  They  return  to  their  own  country  at  the  same  wages 
and  in  the  same  time  which  they  contemplated  in  their  contract.  It 
is  a  mere  change  of  vehicle,  not  of  interest.  Surely  no  court  would 
uphold  them  in  their  claim  to  stay  by  their  own  unfortunate  ship, 
and  to  make  a  profit  out  of^the  misfortunes  of  their  owners,  if  their 
owners  were  willing  to  discharge  them.  In  this  case  there  was  cer- 
tainly no  such  ship  offered ;  but  supposing  them  to  be  carried  at  the 
expense  of  their  owners  to  a  port  where  a  ship  oflered  to  convey 
them  to  their  country,  not  as  crew,  but  as  passengers,  what  is  their 
just  claim  ?  Certainly  in  the  first  place  to  have  their  passage  paid  — 
that  is  out  of  all  question —  and  if  their  wages  are  likewise  paid  by 
their  owners  up  to  the  time  at  which  they  are  landed  in  their  own 
country,  how  are  they  damnified  ?  They  have  all  that  they  could 
have  under  their  first  contract ;  they  are  set  down  where 
they  were  taken  up  in  their  own  •country,  and  with  the  [  ^411  ] 
same  money  in  their  pockets,  and  open  for  fresh  employ- 
ment, I  am  therefore  clearly  of  opinion  that  they  have  no  right  to 
charge,  as  they  have  done  in  this  case,  for  wages  up  to  the  return  of 
The  Elizabeth.  If  they  had  staid  by  The  Elizabeth  obstinately,  I 
think  they  would  have  done  wrong,  with  respect  both  to  their  owners 
and  themselves ;  I  think  the  master  had  a  right  to  discharge  them 
under  such  circumstances  of  extreme  pressure.  They  did  right  by 
acting  upon  this  discharge,  and  if  they  are  paid  their  passage  and 
their  wages  up  to  the  time  of  their  return,  they  have  all  they  can  de- 
mand against  their  innocent  owners.  In  this  I  go  quite  as  far  as  the 
partiality  of  the  law  for  this  class  of  men  will  carry  me ;  to  go  fur- 
ther would  be  to  gratify  an  unwarrantable  pretension.  This  is  the 
rule  which  I  am  disposed  to  extract,  from  considerations  of  private 
equity  and  public  policy,  in  a  case  not  provided  for  by  any  existing 
regulation,  either  in  the  ordinances  or  decisions  of  this  country,  or  in 
the  books  of  authority  given  to  the  world  by  ancient  jurists.  No- 
thing can  be  more  generally  or  more  peremptorily  laid  down  than 
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that  a  master  discharging  a  seaman  wrongfully  is  answerable  for  the 
whole  wages  of  the  voyage  of  that  ship ;  but  can  such  a  rule  apply 
either  in  its  terms  or  meaning  to  a  case  where,  in  consequence  of  an 
uncontrollable  misfortune,  for  which  no  person  was  at  all  to  blames 
but  which  affects  all  parties,  and  on  a  grave  and  imperious  necessity 
arising  thereon,  a  crew  is  discharged  in  order  to  exonerate  the  own- 
ers from  a  most  oppressive  burden;  care  being  at  the  same  time 
taken  that  the  seamen  shall  be  protected  from  all  injurious 
[  *  412  ]  loss  ?     Is  it  to  be  laid  down,  that  in  no  such  case  the  mas- 
ter possesses  no  such  responsible  discretion,  and  that  be  is 
bound  to  let  that  crew  derive  a  most  unjust  profit  from  the  misfor- 
tune of  their  employers  ?     I  conceive  not.     He  is  not,  certainly,  in 
their  discharge,  to  act  hastily  or  with  precipitate  fear.    He  is  not  to 
discharge  but  where  the  circumstances  will  make  it  a  cause  valable^ 
a  real  and  sufficient  ground  for  such  a  procedure,  still  less  is  he  to 
turn  them  adrift,  pennyless  and  without^resource,  in  a  foreign  coun- 
try.    He  is  to  provide  them  with  a  return  home,  and  if  he  is  answer- 
able for  wages  up  to  the  time  of  their  own  arrival  at  home,  they  can 
have  no  right  to  complain ;  nor  can  his  owners  have  a  right  to  com- 
plain of  an  improvident  bargain  on  his  part,  because  they  are  exone- 
rated from  a  much  heavier  expense,  from  the  demurrage  of  all  these 
men,  who  may  still  be  considered  as  acting  in  the  service  of  the  ship, 
by  thus  contributing  to  lighten  its  burdens.     On  the  other  hand,  the 
owners  have  tendered  what  falls  short  of  the  measure  which  the 
court  considers  as  the  measure  of  justice ;  for  it  does  not  contain 
even  the  passage  expenses,  which  must  fall  upon  the  owners;  for 
they  cannot  discharge  their  cr^ws  in  a  foreign  country  on  other  terms 
than  sending  them  home,  and  paying  their  wages  up  to   the  time  of 
their  actual  arrival.     I  therefore  pronounce  the  tender  to  be  insuffi- 
cient, and  that  the  seaman  is,  under  the  special  circumstances  of  this 
case,  entitled  to  wages  from  the  time  of  his  entry  on  board  this  ship 
until  his  return  to  England,  together  with  his  costs. 
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I 

•  Dolores,  Carbonnell.  [  *  413  ] 

December  10, 1819. 
Flag  officer  entitled  to  share  of  bounty  given  for  seizure  of  slflyes.^ 

This  ship,  with  a  number  of  slaves  on  board,  was  captured  on  the 
4th  of  April,  1816,  after  a  short  action,  by  his  Majesty's  sloop  of  war 
Ferret,  James  Sterling,  Esq.,  commander,  and  carried  to  Sierra  Leone ; 
where  the  ship  itself,  and  about  250  African  slaves,  men,  women, 
and  children,  were  condemned  on  the  13th  day  of  May  following,  as 
English  and  American  property,  and  as  good  and  lawful  forfeiture. 

The  Ferret  was  one  of  the  squadron  which,  under  the  orders  of 
Rear  Admiral  Sir  George  Cockburn,  conducted  Bonaparte  to  St. 
Helena,  and  she  remained  under  his  orders  until  her  return  from  that 
island,  when  the  admiral,  on  the  27th  of  March,  1816,  gave  Captain 
Stirling  an  order  "to  proceed  to  Spithead,  and  on  his  arrival  to  ac- 
quaint the  secretary  of  the  admiralty,  therewith,  and  to  transmit  to 
him  the  accompanying  despatch." 

The  Ferret  was  on  her  way  to  Spithead,  in  pursuance  of  this  order, 
when  she  captured  this  vessel;  but  Captain  Stirling  had  no  directions 
from  the  admiral  to  capture  such  vessels,  and  The  Ferret  had  passed 
the  limits  of  the  admiral's  station  before  the  capture  was  effected. 

Admiral  Cockburn  claimed  the  flag  share  of  the  proceeds 
of  the  ship  and  stores,  and  also  of  the  *  bounty  money,  which  [  *  414  ] 
was  opposed  by  Captain  Stirling. 

Judgment. 
Sir  W.  Scott.  In  this  case  I  am  called  upon  to  pronounce  upon 
the  disputed  claim  of  the  flag  share  of  Sir  G.  Cockburn,  in  the  esti- 
mated value  of  slaves  taken  by  The  Ferret  sloop  of  war,  which  sailed 
under  his  orders  to  England  from  St.  Helena,  and  made  the  seizure 
in  the  course  of  that  voyage.  There  can  be  no  doubt  that  Sir  G. 
Cockburn  would  be  so  entitled,  if  this  was  prize  of  war,  and  not' a 
seizure ;  because  the  proclamation  for  distribution  of  prizes  would 
have  given  it  under  the  established  construction  which  it  has  received. 
By  that  construction  the  flag  officer  is  entitled  to  the  benefit  o£  a  flag 
share,  in  all  captures  made  during  the  prosecution  of  a  voyage  which 


1  [Cases  as  to  flag  share  are  The  Calypso,  1  Hagg.  Ad.  R.  209 ;  The  St.  Anne, 
8  C.  Rob.  60 ;  Decatur  v.  Chew,  1  Gall.  607  ;  The  Orion,  4  C.  Rob.  862 ;  The  Diomede, 
1  Acton,  69.] 
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he  had  directed  and  which,  at  the  time  of  the  capture,  continued  with- 
out having  been  superseded  by  any  other  authority.  It  was  not  ne- 
cessary, for  the  support  of  his  interest,  that  he  should  have  directed 
either  this  capture  or  any  other ;  for  in  intendment  of  law  he  was  con- 
cluded to  be  directing  every  thing  that  lawfully  took  place  in  the 
prosecution  of  the  voyage  he  had  so  directed.  It  was  not  necessary 
that  the  capture  should  have  been  made  within  the  limits  of  any  par- 
ticular station  that  had  been  assigned  to  him ;  for  his  authority  tra- 
velled along  with  the  vessel  during  her  whole  voyage,  unless  overruled 
by  some  controlling  authority.     In  prize,  therefore,  the  claim  wooJd 

have  been  indisputable  under  the  proclamation,  (for  the  an- 
[  *  415  ]  thorized  construction  of  the  proclamation  is  the  ^prodama,^ 

tion  itself,  whatever  be  its  letter.)  He  must  have  taken  bis 
flag  share.  The  question  now  is,  whether  the  same  rule  applies  to 
seizure  ?  This  subject  may  have  rules  of  its  own ;  for  the  whole  matter 
in  both  depends  upon  the  judgment  and  will  of  those  who  established 
the  rules.  They  may  direct  the  same  rules,  or  they  may  see  differences 
which  ought  to  introduce  variations,  or  indeed  total  departures,  from 
what  had  been  prescribed  upon  the  other  subject  Looking  at  the  sut>- 
ject  with  a  private  eye,  one  hardly  discovers  in  the  two  subjects  any 
such  radical  difference  as  ought  to  have  led  to  the  establishment  of  a 
different  rule  respecting  them.  If  one  great  foundation  of  the  interest 
so  given  in  prize,  is  that  it  may  act  as  a  stimulus  to  superior  officers,  to 
send  the  ships  under  their  com^iand  to  places  where  they  are  most  likely 
to  make  captures,  the  same  stimulus  is  given  by  the  same  interest 
assigned  to  them  in  a  matter  of  seizure.  The  rule  if  it  exists  in  both 
cases,  has  much  outgrown  any  such  consideration ;  for  it  is  to  be 
applied  where  no  such  prospect  is  held  out  —  where  the  voyage  was 
determined  for  reasons  totally  independent  of  any  such  motives — 
and  where  the  capture  or  the  seizure  was  a  matter  of  the  merest  and 
most  unexpected  casualty.  But  the  rule  is  founded  (so  far  as  it  iooJ^s 
to  motives  and  encouragement)  upon  general  views  of  policy  applica- 
ble to  seizure  in  general,  without  attending  to  the  disqualification  of 
particular   cases,  where   those   circumstances  which  constitute  the 

general  policy  do  not  happen  to  occur. 
[  •  416  ]      The  particular  case  was  a  seizure  of  slaves,  *  condemned 

under  the  abolition  act.  It  is  well  known  that  the  act,  in- 
stead of  giving  the  slaves  to  the  seizors,  gives  them  to  the  crown ; 
the  crown  giving  the  captors  a  certain  stated  value,  commonly  called 
(perhaps  not  quite  correctly)  a  bounty.  It  is  in  this  bounty  (which  re- 
presents the  property  seized)  that  the  flag  share  is  claimed.  It  could 
not  be  in  the  power  of  the  courts  to  give  this  share  claimed,  unless 
specifically  given  by  superior  authority.     It  could  not  be  borrowed 
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from  mere  judicial  authority,  for  prize  and  seizure  are  certainly  not 
the  same  thing.  It  must  be  expressly  given,  or  it  cannot  be  taken  ; 
and  it  must  be  taken  exactly  as  it  is  given,  for  it  is  all  the  creature  of 
gift,  which  the  courts  have  no  authority  either  to  enlarge  or  to  con- 
tract. 

The  statute  ^  enacts,  that  in  seizures  of  African  slaves  such  sums 
shall  be  given  by  his  Majesty  to  the  seizors,  subject,  nevertheless,  to 
such  distribution  as  his  Majesty  shall  think  fit  to  order  and  direct  by 
any  order  in  council.  On  the  16th  March,  1808,  an  order  did  issue, 
directing  that  the  division  and  distribution  shall  be  in  the  same  man- 
ner, and  form,  and  proportion,  as  by  the  proclamation  now  issued  and 
in  force  is  directed  and  appointed.  The  proclamation  then  in  force 
was  that  of  the  11th  November,  1807.  This  directs  the  flag  eighth 
shall  be  paid  to  the  flag  oflicer  actually  on  board,  directing  or  assisting 
in  the  capture,  i.  e.  who  is  on  board  his  own  ship,  and  gives  the  orders 
under  which  the  capturing  ship  was  sailing  at  the  time  of  the  capture. 
These  are  the  public  authorities  by  which  this  question  is  to  be 
decided. 

Now  it  appears,  that  words  cannot  be  more  *  stringent  and  [  *  417  ] 
definite  than  the  words  here  employed,  to  direct  an  exact  con- 
formity and  measure  in  these  seizures  to  the  interest  given  in  prize. 
It  must  be  the  division  and  distribution,  not  the  distribution  only ; 
but  all  parties  entitled  to  divide  in  the  one  case  shall  be  entitled  to  be 
included  in  the  division  in  the  other.  The  division  and  distribution 
are  to  be  not  only  in  the  same  proportions,  but  in  the  same  manner  and 
in  the  same  form.  Surely  if  an  interpretation  excluded  any  person 
who  would  be  entitled  under  the  proclamation  for  prize,  it  would  be 
no  logger  the  same  division  or  the  same  proportions,  nor  in  the  same 
manner,  nor  in  the  same  form.  It  would  be  a  wholesale  departure 
from  the  clear  letter  and  evident  intention  that  are  to  govern  the 
transaction.  If  the  course  directed  appeared  to  be  such,  that  a  much 
more  convenient  one  might  have  been  furnished,  this  court,  if  it  even 
had  the  presumption  to  entertain  such  an  opinion,  would  have  no 
authority  whatever  to  act  upon  it ;  it  must  conform  to  the  rule  as 
framed.  When  that  rule  declares  that  the  division  and  distribution 
shall  be  conformable  to  that  of  prize,  it  can  establish  no  distinctive 
exclusion  of  any  individual  whom  that  rule  includes. 

If  the  court  saw  any  reason,  arising  either  from  the  contents  of  the 
order  of  council  itself,  or  from  other  authentic  declarations  relating 
to  the  same  subject,  to  conclude  that  there  was  a  substantial  question 
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existing  with  respect  to  the  admission  of  the  flag  officer's  interest,  the 

court  might  be  tempted  to   give  it  further  consideration.     But   I 

think  that  all  appearances,  both  of  the  order  itself,  and  of 

[  •  418  ]  •  other  solemn  declarations  proceeding  from  the  same  author- 
ity, lead  to  a  contrary  conclusion.     I  cannot  but  think,  upon 
viewing  the  words  of  the  order  itself,  that  if  any  such  exclusion  had 
been  meditated  in  the  minds  of  those  who  framed  the  order,  it  is  qaite 
impossible  but  that,  after  the  words  which  have  been  used  in  a  man- 
ner so  definite  and  yet  so  comprehensive,  some  explicit  and  determi- 
nate words  of  limitation  and  exception   should  have   been  added. 
It  never  could  have  been  left  on  a  footing,  so  largely  and  at  tbe 
same  time  so  definitely  expressed,  without  some  intimation  expressly 
conveyed  of  an   intended   exception,   if  any   such  exception  there 
was.      The   omission   so   made   proves  the   absence  of   any   such 
intention.     With  respect  to  other  authentic  documents,  if  this  had 
appeared,  that  the  crown  had  on  similar  occasions,  applying  to  the 
same  subject,  excluded  the  flag  officer,  it  would  have  furnished  a  fair 
ground  for  an  argument  of  analogy,  that  he  was  not  to  intrude  him- 
self here,  in  interests  of  seizure.     But  the  fact  is  directly  the  reverse : 
without  looking  further  into  the  statute  book  or  orders  in   council, 
here  in  this  very  act  on  petition  are  two  orders  in  council  quoted,  in 
which  the  flag  officer's  interest  in  seizures  is  expressly  recognized ; 
long  anterior  to  the  present  transaction,  on  the  12th  of  October,  1764, 
an  order  issued,  in  which  the  interest  of  flag  officers  is  directly  recog- 
nized and  established ;  and  another,  subsequent  to  this  capture,  dated 
on  the  14th  of  October,  1816,  in  which  a  similar  attention  is  paid  to 
the  interests  of  that  officer.     It  is,  therefore,  not  to  be  asserted 

[  •  419  ]  that  the  crown  is  either  a  stranger  to  his  merits,  *  or  unfavor- 
ably disposed  towards  them  in  matters  of  seizure,  and  that 
he  is  to  be  excluded  wherever  he  is  not  expressly  introduced.  He  is 
here  introduced  by  a  direct  reference  to  an  authority  which  expressly 
designates  him,  and  no  ground  of  exclusion  is  shown.  I  shall  there- 
fore pronounce  that  Sir  George  Cockburn  is  entitled  to  a  distributive 
share  of  an  eighth  part  of  the  bounty  or  consideration  money  given 
for  the  slaves ;  and  I  direct  the  expenses  on  both  sides  to  be  paid  out 
of  this  money  before  the  distribution  takes  place. 
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•  Frances  of  Leith,  Syme.  [  *  420  ] 

April  1,  1820. 

The  conrt  will  not  interfere  to  give  possession  of  a  ship's  register  to  a  person  whose  title  to 

be  considered  as  registered  owner  is  subject  to  doubt. 

This  ship  was  arrested  in  November,  1819,  in  a  cause  of  possession, 
civil  and  maritime,  at  the  instance  of  Walter  Ferguson  Syme,  of 
"Leith,  and  Anthony  Ferguson,  otherwise  Syme,  widow,  of  the  same 
place,  alleging  themselves  to  be  the  owners  of  three  fourth  parts  or 
shares  thereof.     The  usual  defaults  having  been  granted,  the  judge, 
on  the  7th  of  December,  decreed  possession  of  the  ship  to  them,  as 
having  the  majority  of  interests  ;  and  on  the  same  day,  at  their  peti- 
tion, also  decreed  a  monition  against  John  Pirie,  of  London,  mer- 
chant, to  deliver  up  the  ship's  register.     On  the  22d  of  February, 
1820,  Mr.  Pirie  brought  in  the  certificate  of  registry,  but  objected  to 
its  being  delivered  out  to  the  parties.     An  act  on  petition  was  entered 
into,  supported  by  affidavits  and  documents,  the  substance  of  which 
is  stated  in  the  judgment  of  the  court. 

Judgment. 
Sir  W.  Scott.  This  cause  commenced  by  a  warrant  taken  out  at 
the  instance  of  the  two  Symes,  mother  and  son,  as  owners  of  three 
fourths  of  this  ship,  in  a  cause  of  possession,  civil  and  maritime ;  and 
it  has  been  argued  that  this  must  have  been  done  in  ill  faith, 
for  the  purposfe  of  concealing  the  real  nature  of  *the  suit  [^421  ] 
from  the  party  against  whom  it  was  brought,  and  likewise 
from  the  court  itself,  which,  it  is  said,  would  not  have  entertained  it 
if  brought  in  a  direcfform.  It  is  asserted  to  have  had  the  effect  of 
blinding  the  adverse  party,  who  knew  nothing  of  the  existence  of  this 
suit  till  a  considerable  time  after  its  institution,  when  its  real  nature 
was  disclosed  in  its  progress  by  a  personal  notice.  It  does  not  appear 
to  me  that  this  charge  of  fraud  is  well  founded  ;  for  though  the  suit 
certainly  takes  its  rise  as  a  suit  of  possession,  in  a  case  where  the 
party  seeking  possession  was  already  in  possession  as  actual  master, 
yet  the  real  object  of  it  was  sufficiently  proclaimed  by  the  affidavit 
on  which  the  warrant  issued,  which  describes  the  party  as  master  in 
possession,  demanding  only  the  restitution  of  the  register.  Neither 
do  I  see  why  the  object  might  not  have  been  more  directly  sought  by 
an  original  proceeding  of  a  monition,  to  obtain  the  certificate  of 
registry.    It  is  very  true  that  the  late  statutes  ^  do  empower  justices 


1  28  Geo.  m.  c.  84 ;  84  Geo.  HI  c.  68. 
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of  the  peace  to  compel  the  delivery  of  such  an  instrument,  only  in 
cases  differing  from  the  present.  But  these  statutes  have  nothing  to 
do  with  the  admiralty  jurisdiction  upon  these  matters.  If  the  admi- 
ralty had  no  jurisdiction  but  what  it  derives  from  these  statutes,  it 
has  no  jurisdiction  at  all  upon  such  subjects ;  for  they  do  not  at  all 
refer  to  the  jurisdiction  of  that  court ;  they  merely  give  new  powers 
in  particular  cases  to  justices  of  peace.  The  jurisdiction  of  the  ad- 
miralty (if  it  exists)  is  of  an  older  date,  and  of  larger  extent-     We 

know  that  it  is  not  uncommon  for  parties,  after  applications 
[  *  422  ]  to  the  justices  without  effect,  to  resort  to  •  this  court  for  its 

monition.     This  court  would  certainly  not  have  heaihited  to 
go  the  length  of  granting  its  mohition  to  show  cause  why  the  register 
should  not  be  restored.     Why  that  short  and  direct  coarse  was  not 
pursued,  I  am  unable  to  say ;  but  I  see  no  reason  to  suppose  that  the 
present  course  was  not  rather  the  effect  of  this  apprehentioa  than  of 
fraud ;  and  if  it  was  really  the  fact  that  the  other  party  was  ignorant 
of  the  dependence  of  any  such  suit  for  a  length  of  time,  I  think  it 
must  have  been  the  effect  of  a  strange  casualty,  rather  than  any  thing 
else,  that  a  part  owner,  and  likewise  the  ship's  broker,  living  in  Lon- 
don, should  have  continued  in  ignorance  for  many  days  that  his  ship, 
lying  in  the  river  Thames,  had  been  locked  up  by  an  arrest  from  this 
court. 

Dismissing,  therefore,  these  considerations,  I  come  to  the  substan- 
tial question,  whether,  upon  the  real  and  proper  merits  of  the  case^ 
I  ought  to  comply  with  the  prayer  of  the  master  for  the  restitution  of 
the  certificate  of  registry,  which  was  in  the  hands  of  the  ship's  broker. 
The  facts  which  constitute  the  merits  of  the  case  are  these :  —  The 
ship  Frances  of  Leith  was  built  in  Scotland,  for  Walter  Ferguson 
Syme,  the  intended  master,  who  was  to  hold  one  half.  Bell  <&  Sword, 
of  Leith,  one  fourth,  and  Andrew  Pirie,  of  London,  one*  fourth.  The 
oath  and  certificate  of  registry  bear  date  on  the  9th  of  June,  1819,  and 
on  the  24th  of  the  same  month  the  indorsement  on  the  certificate  of 
registry  of  two  eighth  shares  to  John  Campbell,  of  Edinburg'b.  Where 
is  the  foundation  or  where  the  recognition  of  the  title  of  Sword  &  Bell 

in  this  vessel  ?     It  is  avowed  that  Campbell  has  no  interest 
[  *  423  ]  *  whatever  in  her.     He  is  described  to  be  the  agent  of  Bell 

&  Sword.  Will  that  satisfy  the  provisions  of  the  statutes  ^ 
passed  for  regulating  the  registry  of  British  ships.  With  respect  to 
the  intention  of  these  statutes,  it  was  clearly  the  policy  to  bring  out 
to  view  and  examination  the  real  ownership,  in  order  that  due  inquiry 


1  26  Geo.  ni.  c.  60;  27  Geo.  m.  c  19. 
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might  be  made,  where  requisite,  into  their  claims  of  national  charac- 
ter, to  which  the  privileges  of  British  navigation  were  to  be  confined. 
But  if  this  mode  be  permitted,  of  substituting  the  trustee  or  agent  for 
persons  whose  names  are  withdrawn  from  all  notice,  I  do  not  see  what 
is  to  hinder  the  whole  policy  of  the  law  from  being  subverted  by  the 
ownership  of  foreigners,  concealed  from  view  by  the  substitution  of 
the  names  of  British  trustees  or  agents  ?  What  is  done  for  Bell  & 
Sword,  of  Edinburgh  or  Leith,  may  be  done  with  equal  facility  for 
merchants  of  Amsterdam  of  Hamburg.  What  says  the  statute  ?  ^ 
"  That  all  ships  and  vessels  which  by  the  said  act  (26  Geo.  HI.  c.  60) 
are  declared  not  to  be  entitled  to  any  of  the  privileges  or  advantages 
of  a  British  built  ship,  or  of  a  ship  owned  by  British  subjects,  and 
all  ships  and  vessels  not  registered  according  to  the  directions  and 
regulations  of  the  said  act,  shall,  although  such  ships  and  vessels 
may  be  owned  by  his  Majesty's  subjects,  be  held  and  deemed,  to  all 
intents  and  purposes,  as  alien  ships,  and  shall  in  all  cases  be  liable  to 
such  and  the  same  penalties  and  forfeitures  as  alien  ships,  in  the  like 
cases,  are  or  shall  by  law  be  liable  to."  This  is  not,  by  any  means, 
the  only  objection  to  this  certificate  ;  for  it  appears  from  the 
exhibit  No.  1,  *annexe<J  to  Mr.  Pirie's  affidavit,  which  ex-  [^424  ] 
hibit  is  a  letter  addressed  to  him  by  Bell  &  Sword,  that  a 
cousin  of  theirs,  a  Mr.  John  Bonar,  was  the  owner  of  half  their  share 
in  this  ship.  It  has  been  said  that  this  may  be  and  is  all  very  incor- 
rect, but  that  it  has  nothing  to  do  with  the  present  conflict  between 
the  parties.  That  is  not  exactly  the  view  of  the  case  which  I  think 
I  am  bound  to  take ;  because,  if  the  course  of  the  transaction  respect- 
ing this  register  has  been  so  incorrect  as  to  affect  its  validity,  or  to 
render  it  at  all  questionable,  it  is  a  consideration  which  ought  to 
affect  the  discretion  of  the  court  in  disposing  of  it.  The  court  is 
called  upon  to  act  upon  a  register ;  and  if  the  history  of  that  register 
discloses  facts  that  may  vitiate  it  in  that  character,  the  court  would 
certainly  decline  all  interference  in  favor  of  a  man  whose  title  to  be 
considered  as  a  registered  owner  is  subject  to  doubt.  It  is  only  in 
clear  cases  that  the  court  would  interfere,  where  the  instrument  itself, 
as  well  as  the  proportional  shares  of  the  parties,  are  free  from  objec- 
tions ;  but  if  both  are  subject  to  objections,  the  court  would  not  lend 
its  authority,  where  it  may  all  be  employed  upon  matters  so  involved 
in  error  as  to  approach  to  the  nature  of  absolute  nullities. 

The  ship,  however  owned,  is  employed  for  some  time  under  the 
management  of  this  Mr.  W.  Ferguson  Syme ;  and  it  cannot  be  de- 


1  27  Geo.in.c.  19, 8. 15. 
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nied  that  it  appears  from  the  letters  exhibited  that  his  management 
was  not  to  the  satisfaction  of  his  partners.     I  do  not  enter  into  the 
matter  or  justice  of  their  complaints,  which  are  expressed 
[  •  425  ]  with  sufficient  force  *  in  various  portions  of  their  correspond- 
ence, and  are  at  length  ripened  into  a  determination  to  with- 
draw themselves  from  the  connection  with  him.     But  they  propose 
to  act  upon  a  joint  understanding  that  they,  Mr.  Pirie  on  one  side  and 
Messrs.  Bell  &  Sword  on  the  other,  wherever  they  were,  w^ere  to  wdih- 
draw  in  conjunction,  not  separately,  because  that  must  give  the  ma- 
jority of  interests  to  Mr.  Ferguson  Syme,  or  his  mother,  whom  I  must 
consider,  on  all  reasonable  presumptions,  as  identified  w*itb  faimseJf  in 
the  whole  of  this  business.     It  sufficiently  appears  that  Mr.  FergusoD 
Syme  was  desirous  of  obtaining  one  of  the  two  fourths  outstanding", 
as  belonging  to  Mr.  Pirie  and  to  Mr.  Campbell,  in  order  to  obtain  that 
majority.     But  they  had  otherwise  determined.     They  had  stipulated 
with  each  other  not  to  sell  separately,  but  if  that  one  consented  to 
sell,  the  other,  if  consentient,  should  be  entitled  to  the  bene&t  of  a 
similar  engagement,  if  he  chose  to  accept  it ;  the  shares  being  per- 
fectly equal,  and  in  all  respects  entitled,  if  transferred,  to  the  same 
estimation  of  value. 

It  clearly  appears,  that  Mr.  Ferguson   Syme  was  very  much  dis- 
posed to  buy  one  of  these  one  fourth  shares,  without  buying  the 
other.     Such  proposal  appears  to  have  been  made  by  his  agent,  with- 
out disguise  and  without  effect.     The  parties  considered  themsehes 
as  bound,  by  an  honorable  engagement,  not  to  accede  to  it.    The 
way  of  carrying  this  engagement  into  effect  appears  to  be  by  a  pro- 
posal, on  the  part  of  Messrs.  Bell  and  Sword,  to  sell  their  one  fonith 
on  certain  terms ;  but  on  the  express  condition,  that  a  proposal  to 
purchase   on   the^  same   terms,  made  on  the    part   of  the 
[  •  426  ]  •  Syme's,  should  be  offered  to  Mr.  Pirie.     A  proposal  was 
made  to  Pirie,  but  was  not  acceded  to  by  him  ;  and  it  is  no 
trivial  part  of  the  present  question,  whether  the  proposal  so  modified, 
was  really  and  substantially  the  same  which  Bell  and  Sword  had 
accepted.     For   if  not,  then   no  question  that  the    acceptance   by 
Messrs.  Bell  &  Sword  was  absolute.     Syme  had  done  all  that  was 
required.     Mr.  Pirie  had  been  left  to  his  own  liberty  ;  if  he  chose  to 
reject  the  same  proposal  which  they  had  accepted,  it  left  them  at 
liberty  to  close  their  bargain,  and  Mr.  Syme  empowered  to  enforce  it 
against  them,  if  he  thought  fit.     Messrs.  Bell  &  Sword,  or  I  should 
more  truly  say,  Mr.  Campbell,  agent  for  Bell  &  Sword,  executes  a 
bill  of  sale,  (perhaps  a  little  improvidently,)  upon  the  perfect  under- 
standing that  the  same  proposal  which  he  had  accepted  on  the  behalf 
of  his  parties  would  be  made  and  accepted  by  Mr.  Pirie.     This  act 
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of  Campbell  was  ratified  by  the  transmission  of  bills  to  the  value 
required,  and  which  have  been  since  paid,  according  to  value,  to  Bell 
&  Sword,  now  in  possession  of  the  money,  but  willing  to  restore  it 
upon  any  thing  that  can  be  considered  as  a  rescinding  of  the  contract. 
The  question  remains,  whether  the  proposal  rejected  by  Mr.Pirie  was 
the  same  which  the  other  parties  (meaning  to  act  in  conjunction  with 
Mr.  Pirie)  had  (perhaps  rather  hastily)  accepted. 

The  proposal  offered  to  Bell  and  Sword,  by  Syme  was  the  pur- 
chase  of  the   one  fourth  upon   1802.   less   than  the  original  costs. 
Nothing  is  said  here  about  outstanding  debts  due  from  the  . 
ship  and  the  *  manager,  Mr.  Ferguson  Syme.     How  am  I  [  *  427  ] 
to  understand  this  ?     Certainly  when  the  matter  is  proposed 
to  Mr.  Pirie  he  accepts  the  proposition,  upon  the  express  condition 
only,  that  he  should  not  stand  liable  for  the  outstanding  debts  of  the 
ship.     Is  this  acceptance  of  his,  so  limited,  the  same  acceptance  as 
that  of  Messrs  Bell  &  Sword?     If  not,  he  left  the  other  parties  at 
entire  liberty,  and  his  refusal  did  not  prevent  them  from  making  their 
bargain  fully  effectual ;  for  they  had  stipulated  only  for  his  having 
the  same  bargain  offered  to  his  acceptance,  and  if  he  added  new  and 
important  conditions,  it  was  not  the  same.     He  must  be  understood 
to  have  rejected  that  proposal,  which  they  had  been  content  to  accept 

Now  upon  this  question  of  fact,  and  the  understanding'  of  the 
parties  about  it,  I  find  great  difficulty  in  ascertaining  the  truth  from 
the  evidence  that  is  offered,  which  consists  principally,  almost  entirely, 
in  correspondence.  I  have  already  observed,  that  in  the  contract 
accepted  by  Bell  and  Sword,  nothing  at  all  is  expressed  about  an 
indemnity  from  the  outstanding  debts,  though  natural  that  it  should. 
Was  it,  however,  so  understood  ?  If  it  was  a  part  of  the  contract 
left  to  the  mere  understanding  of  the  parties,  it  was  a  part  very  unfit 
to  be  so  left.  How  stands  it  upon  the  evidence  ?  In  one  letter  it 
seems  that  they  agreed  to  pay  their  share  of  the  outstanding  debts. 
In  the  letter,  No.  7,  annexed  to  the  affidavit  of  Mrs.  Syme,  Bell  says, 
"  I  Jiereby  bind  and  oblige  myself  to  repay  you  whatever  sum,  upon 
an  investigation  of  the  accounts,  it  may  be  found  that  you 
have  overpaid ;  and  I  hereby  agree  to  leave  the  *  adjustment  [  •428  ] 
of  them  to  Mr.  William  Smith,  as  sole  arbiter,  and  this  in 
reference  to  our  agreement  for  the  sale  of  the  said  share."  Again,  in^ 
various  passages,  they  represent  Mr.  Pirie  as  having  introduced  this 
indemnity  as  an  entire  variation  from  their  contract.  In  a  letter, 
No.  5,  annexed  to  Pirie's  affidavit,  they  write,  "  We  fear  they  mean 
to  take  advantage  of  you,  not  having  accepted  direct  to  the  offer." 
So  in  the  letter,  No.  5,  annexed  to  the  same  affidavit,  "  We  expressed 
our  fear,  however,  to  you,  that  you  had  not  accepted  the  offer  exactly 
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in  the  terms  of  it."     Again,  in  the  letter,  No.  8,  they  say,  "  The 
unfortunate  part  of  the  business  was,  your  not  at  once  accepting  the 
offer  as  made."     In  all  these  letters  there  is  a  direct  admission,  that 
they  had  not  insisted  on  such  an  engagement ;  yet  there  are  passages 
that  have  a  contrary  aspect     In  the  letter  from  Bell  &  Sword  to 
Smith,  who  was  the  agent  for  Syme,  a  copy  of  which  letter  was  sent 
to  Pirie,  inclosed  in  that  which  is  marked  in  No.  6,  they  say,  '•  Of 
course  you  will  give  indemnification  against  ship's  debts  which  we 
wrote  you  for  —  say  letter  of  relief  from  all  debts  due  on  the  ship  : 
and  unless  we  receive  this,  in  fact,  you  would  be  getting  the  shaiea 
for  nothing."     Again,  at  the  close  of  the  letter.  No.  8,  addressed  to 
Pirie,  they  say,  "  We  have  troubled  you  at  this  length,  to  put  you  on 
your  guard  against  accepting  any  other  offer,  that  does  not  (or  its 
basis  warrant  you  free  of  all  the  outstanding  debts,  which  we  sup- 
pose will  be  near   300/."     From  all  these   expressions  one  would 

be  led  to  suppose  that  they  must  have  looked  to  the  same 
[  •  429  ]  •  sort  of  protection  for  themselves.     The  shares  were  equal  •, 

the  purchase-money  would  be  the  same ;  and  of  course  it 
must  be  supposed  that  they  had  provided  some  way  or  other  for  the 
like  indemnity  to  themselves.  *  There  is  an  inconsistency  in  these 
letters  which  I  am  not  quite  able  to  clear  away. 

The  offer  is  made  to  Pirie ;  he  expressly  insists  upon  an  indemnir^. 
The  offer  is  retracted  ;  but  then,  strange  to  tell,  not  upon  the  ground 
of  that  demand  at  all,  as  far  as  appears,  but  on  the  ground  of  cir- 
cumstances that  had  occurred,  which  had  changed  the  mother's  mind. 
The  letter  of  Smith,  the  agent  of  Mrs.  Syme,  to  Bell  &  Sword,  is  in 
these  terms  :  «  With  reference  to  my  letter  of  the  4th  instant,  1  am 
instructed  by  Mrs.  Syme  to  say,  that  circumstances  have  occurred 
which  have  induced  her  to  decline  purchasing  Mr.  Pirie's  fourth  share 
of  The  Frances  at  the  sum  mentioned."  It  was  hardly  possible  that 
the  thing  should  have  been  so  expressed,  if  the  offer  had  been  re- 
tracted on  the  mere  demand  of  indemnity.  It  must  have  been  said 
at  once,  "  We  made  the  offer,  but  Mr.  Pirie  has  rejected  it  as  pre- 
ferred ;  therefore  we  are  free."  It  is  impossible  that  they  sboald  have 
wrapped  it  up  in  a  reference  to  mere  unexplained  circumstances. 

A  letter  of  Bell  &  Sword  immediately  follows,  which  I  find  great 
difficulty  in  understanding.  In  this  letter,  which  is  dated  November 
8th,  and  addressed  to  Smith,  they  thus  express  themselves :  "  We 
have  yours  of  the  6th  instant,  which  surprises  us  not  a  little ;  the 

sum  mentioned  was  lOOL  less  than  Mr.  Pirie  had  paid,  and 
[  •430]  •consequently  agreeably  to  the  offer  made  by  Mrs.  Syme; 

but  that  Mrs.  Syme  may  have  no  opportunity  of  taking 
advantage  of  Mr.  Pirie's  non-acceptance  of  her  offer,  we  hereby  for 
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him  accept  of  her  offer  to  him  of  the  fourth  share  of  The  Frances,  in 
terms  tliereof."  What  authority  they  had  for  this  I  am  at  a  loss  to 
know,  nor  can  I  suggest  any  reasonable  explanation  of  the  contents 
of  this  letter. 

In  this  course  of  involved  transactions  and  details  I  find  it  very 
difficult  to  pronounce  upon  the  interests  of  the  parties ;  and  amongst 
other  interests,  that  of  Syme  on  the  purchase  of  Bell  &  Sword's 
share,  which,  if  substantiated,  would  give  him  the  right  to  the  cer- 
tificate of  registry.  Here  is  the  money  actually  paid,  though  the 
parties  profess  themselves  ready  to  return  it ;  here  is  an  order  for  a 
sale  of  a  part  of  this  vessel,  but  executed  by  a  person  who  has  not  a 
particle  of  interest  in  the  vessel ;  here  is  a  contract  of  sale,  the  effi- 
cacy of  which  was  to  depend  upon  the  efficacy  of  a  sale  to  be  sub- 
sequently offered  to  another  party,  which  has  not  taken  effect,  but 
which  it  is  averred  the  party  has  a  legal  power  to  enforce,  according 
to  the  law  of  that  part  of  the  kingdom  to  which  the  vessel  belongs. 
Is  this  a  case  then  so  clear  in  its  circumstances  as  to  authorize  the 
court  to  proceed  to  the  strong  measure  of  changing  the  possession  of 
what  is  called  the  register  ?  I  confess  I  think  that  not  only  the  con- 
fused state  of  the  private  interests  here,  but  likewise  important  ques- 
tions of  public  policy,  forbid  me  so  to  consider  it.  Cases 
have  been  quoted  of  decisions  on  various  •interests  —  legal  [  •431  ] 
interests,  equitable  interests,  inchoate  interests,  and  vested 
interests  under  the  navigation  laws.  I  am  not  prepared,  by  the  only 
evidence  offered,  (that  of  these  letters,)  to  say  to  which  class  of 
interests  the  asserted  interests  here  are  to  be  referred,  or  what  their 
actual  state  legally  is.  It  is  certain,  that  the  later  decisions  of 
the  courts,  attending  to  the  necessities  of  commerce,  have  mollified 
ihe  rigor  of  some  constructions  of  this  class  of  statutes  that  were 
adopted  in  the  earlier  cases,  and,  amongst  others,  particularly  in  that 
leading  case  of  Moss  and  Charnock.^  But  I  am  not  aware  that  any 
decision  has  recognized  the  validity  of  a  transfer  to  a  mere  agent  or 
trustee,  the  name  of  the  real  owner  of  the  part  so  transferred  being 
enthrely  concealed.  The  general  rule  I  take  to  be,  that  the  register 
and  certificate  are  conclusive  evidence  of  want  of  title  against  those 
not  named  therein ;  what  the  practice  of  the  custom-houses  upon  the 
point  is,  I  have  endeavored,  but  without  success,  to  learn  from  the 
custom-houses  both  of  England  and  Scotland.  It  may  be,  for  any 
thing  that  I  know  to  the  contrary,  that  the  necessities  of  commerce 
may  have  induced  a  practical  relaxation  even  to  that  extent.  But, 
under  an  ignorance  of  any  such  existing  practice,  and  looking  to  the 
literal  tenor,  and  likewise  the  fundamental  policy  of  these  statutes,  I 


^  2  East,  S99. 
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cannot  presume  it  Neither  can  I,  upon  the  jarring  representations 
given  in  these  letters,  take  upon  me  to  pronounce  what  sort  of  in- 
terests   these   involve^  transactions   have    given  to  the  respective 

parties.     That  must  be  the  subject  of  a  more  direct  and 
[  •432]  stringent  inquiry,  applied  to  a  formal  •investigation  by  a 

proper  court,  and  ought  not,  and  cannot  be  decided  here, 
upon  a  mere  bye  question  of  the  possession  of  the  register. 

What  I  shall  do,  therefore,  in  this  case,  will  be  to  restore  matten 
to  the  footing  on  which  they  were  placed  before  the  institution  of  this 
suit,  by  restoring  the  register  to  the  hands  that  then  held  it  Tie 
parties  must  resort  elsewhere  for  the  investigation  of  their  titles.  Bat 
I  shall  not  dismiss  this  cause  at  present ;  for  I  shall  reserve  the  cod- 
sideration  of  costs  till  the  real  justice  of  the  case  is  determined  by 
the  competent  jurisdiction,  or  till  the  parties  themselves  have  come 
to  some  clear  adjustment  upon  the  subject  of  their  litigated  daims. 


[  •  433  ]  •  Waterloo,  Birch.i 

Jane  27,  1820. 

The  East  India  Company  are  not  exempt  from  the  payment  of  salrage  toishipinllieir 

employ  for  services  rendered  to  a  ship  belonging  to  them. 

This  was  a  cause  instituted  on  behalf  of  William  Moffat,  Esquire, 
the  owner,  William  Adamson  the  commander,  and  the  rest  of  the 
officers  and  crew  of  the  East  India  ship  Winchelsea,  against  the  ship 
Waterloo  and  her  cargo,  for  services  rendered  to  The  Waterloo  and 
her  cargo,  when  in  a  situation  of  distress  in  the  Indian  seas.  Ad  ap- 
pearance was  given  for  "  The  United  Company  of  Merchants  trading 
to  the  East  Indies,"  as  the  owners  of  The  Waterloo  and  the  principal 
part  of  her  cargo ;  and  it  was  contended  on  their  behalf,  that  by  the 
terms  of  the  charter-party,  and  of  the  instructions  under  which  the 
ships  sailed,  no  salvage  could  be  demanded  for  services  lendeTedby 
one  of  these  ships  to  the  other,  and  that  the  Bast  India  Company 
were,  by  usage  and  practice,  exempt  from  the  liability  to  pay  salvage. 

Judgment. 
Sir  W.  Scott.     This  is  a  demand  of  salvage  made  by  the  ovm&^ 


^  [Affirmed  on  appeal,  July  12, 1821.] 
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officers,  and  crew  of  the  ship  Winchelsea,  which  was  chartered  to  the 
East  India  Company,  for  services  rendered  to  the  ship  Waterloo  and 
her  cargo.     The  suit  commenced  by  an  arrest  of  the  ship,  the  cargo 
having  been  previously  delivered.     The  ship  and  cargo  are 
of  great  value,  275,000/.,  and  the  East  India  Company  *  have  [  *  434  ] 
appeared  as  the  principal  owners  of  both.     They  do  not 
deny  that  services  have  been  performed,  which,  in  other  cases,  would 
l^e  clearly  and  justly  deemed  salvage  services,  and  entitled  to  remu- 
neration as  such.     This  being  admitted,  it  is  unnecessary  in  the 
present  discussion  to  enter  into  any  particular  description  of  them ; 
for  the  present  discussion  is  altogether  independent   of  their  par- 
ticular extent;  the  question  turns  upon  a  more  general  right,  asserted 
on  the  part  of  the  East  India  Company,  of  an  entire  exemption  from 
the  payment  of  salvage. 

It  would  have  been  convenient  if  this  claim  of  exemption  had  been 
more  accurately  defined,  both  in  the  act  on  petition  and  in  the  argu- 
ment. It  has  been  alleged  and  contended,  that  cases  of  salvage  arise 
only  where  the  ships  belong  to  different  persons,  but  that  here  they 
belong  to  the  same  persons ;  and  if  that  were  the  fact,  the  absurdity 
would  follow  of  the  same  person  paying  to  himself.  But  the  fact  is 
directly  the  reverse,  for  the  ship  saved  belongs  to  the  East  India 
Company,  and  the  ship  which  performed  the  service  to  other  indi- 
viduals, who  let  her  upon  freight  to  the  company,  and  under  a  par- 
ticular charter,  but  which  charter,  of  course,  leaves  the  property  in 
the  vessel  exactly  where  it  found  it,  and  in  all  respects,  where  the 
engagements  of  the  charter-party  do  not  apply,  as  independent  a  pro- 
perty as  that  in  any  other  vessel  whatever.  The  commander,  officers, 
and  crew,  are  all  appointed  by  the  owner ;  they  cannot  be  transferred 
to  a  company's  ship  at  the  pleasure  of  the  company,  as  the  king's 
officers  and  crew  are,  at  the  pleasure  of  the  crown,  to 
another  of  his  *  Majesty's  ships ;  it  is  merely  by  the  volun-  [  *  435  ] 
tary  act  or  contract  of  the  owner  that  the  >joyage  is  under- 
taken, for  the  company  had  no  other  right  so  to  employ  her.  All 
argument,  therefore,  that  is  built  upon  identity  of  interest  totally  fails. 
Again,  it  has  been  alleged  that  the  company  is  not  subject  to  salvage  • 
in  the  case  of  ships  generally  employed  in  their  service ;  but  the  argu- 
ment has  turned  out  very  short  of  that  extent,  being  confined  to  ships 
associated  together,  and  sailing  under  particular  instructions  for  mu- 
tual aid  and  protection.  How  far  does  usage  extend  upon  this  point? 
Is  it  universal,  or  is  it  restricted  to  the  latter  case  ?  Certainly,  where 
an  exemption  is  claimed  from  a  submission  to  a  general  rule,  the  ex- 
emption ought  to  be  so  set  forth  as  to  be  intelligible  in  its  extent 
An  indefinite  claim  of  exemption  is  rank.     It  is  not  enough  to  say, 
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that  the  immediate  claim  comes  within  the  smallest  extent.  The 
court  must  know  what  it  is  you  claim  ;  for  the  claim^  when  stated 
exactly  as  it  is,  may  destroy  itself  in  toto,  and  appear  to  have  no 
rational  foundation  whatever.  To  what  is  it  that  your  written  docu- 
ments are  contended  to  apply  ?  To  what  your  usage  ?  For  upon  these 
two  foundations  the  claim  of  exemption  rests,  and  the  court  ought  to 
be  precisely  informed  what  is  the  extent  you  assign  to  each  of  them. 
This  information  is  peculiary  necessary  in  a  case  where  the  exemp- 
tion is  claimed  from  a  right  otherwise  universally  allowed,  and  highly 
favored  in  law,  for  the  protection  of  those  who  are  subjected  to  it ; 
for  it  is  for  their  benefit  that  it  exists  under  that  favor  of  the  law.     It 

is  what  the  law  calls /m5  liquidissimum,  the  clearest  g^eneraJ 
[  •  436  ]  right  that  *  they  who  have  saved  lives  and  property  at  sea 

should  be  rewarded  for  such  salutary  exertions;  and  thoae 
who  say  that  they  are  not  bound  to  reward,  ought  to  prove  their  exemp- 
tion in  very  definite  terms,  and  by  arguments  of  irresistible  cogency. 
The  two  grounds  of  exemption  which  have  been  relied  upon  ate, 
first,  written  documents,  namely,  the  charter-party  and  instructions ; 
and  secondly,  the  usage,  which  has  been  described  in  the  argument 
as  generally  understood  by  all  parties. 

I  have  searched  the  documentary  evidence  with  great  attention, 
but  have  not  been  able  to  discover  thai;  salvage  is  in  any  way  pro- 
vided for  or  even  named  in  those  instruments,  and  I  confess  that  I 
think  the  claim  of  being  discharged  from  a  liability  to  salvage  is  one 
which  a  court  would  not  be  justified  in  admitting,  unless  the  dis- 
charge appeared  in  express  terms,  and  in  a  contract  that,  by  the  use 
of  clear  and  explicit  language,  should  remove  all  doubt  respecting  the 
common  understanding  of  both  parties.  A  clear  and  general  right 
ought  not  to  be  ousted  by  questionable  expressions  and  violent 
constructions.  In  these  instruments,  which  are  framed  w^ith  minute 
attention  to  a  great  many  subjects  that  are  likely  to  occur,  provision 
is  made  respecting  freight,  averages  of  different  kinds,  demurrages, 
employment  in  warfare,  and  several  other  possible  occurrences.  Sal- 
vage performed  to  others  is  certainly  no  where  included  in  any  of 
these  provisions,  and  it  is  not  distinctly  mentioned  by  itself;  nor  is  it 

within  the  competency  of  the  court  to  include  it  in  any  of 
[  *  437  ]  them  by  any  fair  interpretation,  and  still  less  *can  it  insert 

it  as  a  substantive  part  of  the  agreement.  Some  observa- 
tions have  been  made  upon  the  propriety  and  impropriety  of  inserting 
some  such  covenant  in  the  future  charter-parties  of  the  company. 
Upon  such  topics  I  have  no  observation  of  my  own  to  offer ;  they 
belong  to  those  by  whom  the  general  interests  of  that  great  establish- 
.ment  are  conducted.     The  only  remark  I  shall  venture  to  make  is  the 
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very  obvious  one,  that  it  is  highly  expediejit  that  there  should  be  a  clear 
understanding  of  the  contract  upon  this  matter  amongst  all  parties. 

It  has  been  said,  however,  that  there  is  an  acknowledged  under- 
standing to  this  effect,  and  that  this  understanding  is  sufficiently 
proved  by  the  usage  as  well  as  by  the  instructions.     As  to  the  in- 
structions, they  appear  to  be  very  limited  in  their  application ;  in  the 
first  place,  they  apply  to  associated  ships  only,  and  do  not  extend  to 
other  ships  which  are  merely  employed  by  the  company;  but  if  they 
did,  they  extend  no  further  than  to  enjoin  the  duty  of  assisting  other 
ships  belonging  to  the  company ;  but  they  do  not  express  that  this  duty, 
which  it  is  very  proper  to  enjoin,  shall  receive  no  remuneration,  what- 
ever be  the  active  merit,  whatever  be  the  suffering  incurred  in  per- 
forming it.     It  is  the  duty  of  all  ships  to  give  succor  to  others  in 
distress;  none  but  a  freebooter  would  withhold  it;  but  that  does  not 
discharge  from  liability  to  payment  where  assistance  is  substantially 
given.     The  company  might  possibly  sustain  their  claim  of  exemp- 
tion in  cases  of  dUght  services  rendered  by  ships  in  their  employ ;  but 
it  is  quite  another  thing  to  sustain  a  sweeping  claim  of  ex- 
emption •  in  all  cases  whatever.     But  the  usage  is  said  to  [  *  438  ] 
prove  the  existence  of  the  understanding.     I  have  already 
noticed  that  the  usage  is  not  described  in  any  proper  limitation  of  its 
extent.     It  cannot  be  said  to  apply  universally  to  all  other  ships,  for 
if  so,  an  East  India  ship  could  never  entitle  itself  to  a  salvage,  which 
can  hardly  be  admitted;  and  if  their  ships  could  be  salvors  against 
others,  surely  upon  a  common  principle  of  mutuality  other  ships  may 
be  salvors  against  them.     But  if  the  non-payment  of  salvage  is  to  be 
restricted  to  ships  in  their  employ,  that  restriction  must  be  introduced 
by  contract  expressed  or  understood,  for  otherwise  a  company's  own 
ship  would  be  entitled  against. the  ships  in  their  employ,  and  the 
ships  in  their  employ  would  not  be  entitled  against  them  reciprocally. 
In  this  particular  case  the  facts  might  have  been  inverted,  and  the 
company's  ship  have  been  the  salvor  of  the  other.     But  it  is  said, 
that  the  agreement  has  been  so  generally  acted  upon,  that  salvage 
has  in  no  case  been  paid.     How  many  cases  may  have  occurred  in 
which  it  was  really  due,  and  in  which,  being  due,  it  was  not  paid  or 
settled  in  some  way  of  remuneration  or  other  —  how  far  the  persons 
who  let  out  their  ships  may  have  looked  to  other  and  larger  interests 
to  be  expected  from  the  patronage  of  that  great  body,  in  case  they 
did  not  push  their  demand  to  the  extent  of  litigation  —  I  have  no 
means  of  knowing.     These  are  all  considerations  that  leave  the  exis- 
tence and  effect  of  this  universal  negative  usage  in  a  state  of  infirm- 
ity.    But  here  is  a  gentleman,  the  contractor,  who  swears 
most  positively  *  that  he  had  no  such  understanding  of  \he  [  *  439  ] 
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contract,  and  that  after  forty  years  connection  with  the  emploj. 
ment,  he  never  heard  any  thing  of  such  an  understanding.   This 
goes  a  long  way  to  affect  the  usage  in  all  views  of  it    It  cannot  be 
supposed  that  he  was  ignorant  of  that  which  all  other  persons,  placed 
under  the  same  circumstances  as  himself,  fully  understood.   He  could 
not  have   been  for   forty  years   an  inattentive  observer  of  similar 
contracts  made  by  other  persons  employed  in  the  same  manner  as 
himself.      It  could  be   no   secret  or   novelty  to  him,  if  it  was  so 
universally  understood  by  others.     I  cannot  but  think  it  a  material 
defect  on  the  part  of  the  company,  that  they  have  produced  no  such 
persons  to  prove  their  understanding  of  the  matter.    It  would  bare 
gone  a  great  way,  indeed,  to  establish  their  interpretation  o{  these 
instructions,  if  other  contractors  had  come  forward,  and  said  that 
such  had  been  always  their  interpretation  of  it    That  would  have 
proved  the  witness  an  uninformed  man,  who  had  been  careless  in  his 
inquiries,  and  who  might  perhaps  be  bound  by  the  commommder- 
standing  of  the  contract,  though  he  himself  bad  not«o  nnderstoodil 
Although  it  might,  perhaps,  still  remain  a  question,  whether  he  was 
bound  by  the  tacit  understanding  of  others  in  such  contracts,  when 
his  own  contract  did  not  purport  any  such  thing,  and  he  himself  bad 
never  meant  so  to  contract 

The  understanding  here  is  proved  only  by  the  clerks  of  thefieiglit 
office  to  the  company.     They  are  very  respectable  persons,  but  they 
only  prove  that  no  such  claim  of  salvage  has  been  madeor 
[  '440  ]  allowed  in  the  department  to  which  they  belong,  'as  it  cer- 
tainly would  not,  upon  any  supposition.    Such  being  my 
opinion  of  the  case,  I  shall  certainly  overrule  the  argument  in  favor 
of  exemption,  and  proceed  to  the  consideration  of  this  case  as  one  of 
salvage.     I  am  desirous  to  hear  counsel  on  the  merits  of  the  case. 

Adams  and  Lushing-ton,  for  the  salvors,  said  it  would  be  unneces- 
sary for  them  to  detain  the  court  at  any  great  length  in  theobserra- 
tions  they  deemed  it  their  duty  to  make.  The  amount  of  the  pro- 
perty on  board  The  Waterloo,  and  the  value  of  that  skip  bemt^ 
amounting  together  to  the  sum  of  275,000Z.,  would  form  a  very  im- 
portant feature  in  the  quantum  of  salvage  which  the  coott  shouia 
think  proper  to  award.  Neither  was  the  value  or  bulk  of  the  property  j 
transferred  from  The  Waterloo  to  The  Winchelsea,  to  be  left  out  of 
consideration.  It  composed  a  valuable  part  of  the  cargo,  to  the 
amount  of  8,000/.,  and  was  of  very  considerable  tonnage.  The  men 
of  the  service  thus  performed  was  much  enhanced  by  the  danger  m 
which  the  property  already  on  board  The  Winchelsea  was  subjected  o 
by  this  bulky  addition ;  and  there  seemed  little  reason  to  doubt  tba 
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if,  as  was  very  probable  in  those  inhospitable  regions,  a  storm  had 
arisen,  the  whole  of  the  property  must  have  been  sacrificed ;  the  sal- 
vage, therefore,  was  performed  with  very  great  risk  to  the  property  of 
the  salvors.  They  referred  the  court  to  two  letters  written  by  Cap- 
tain Birch,  the  commander  of  The  Waterloo,  which  showed  his  opi- 
nion of  the  services  performed.  In  one  of  them,  addressed  to  the 
commander  of  The  Winchelsea,  Captain  Birch,  in  very  en- 
ergetic •  terms,  thanks  him  for  the  great  services  he  has  [•441  ] 
rendered  him,  and  for  the  promptness  with  which  Captain 
Adamson  took  the  cargo  on  board  his  vessel ;  he  could  not  express 
his  thanks  for  such  services,  but  he  assured  Captain  Adamson  they 
would  ever  be  most  gratefully  remembered  by  him.  In  the  other, 
which  was  written  immediately  on  the  arrival  of  the  ship  in  the 
Downs,  to  Mr.  Moffat,  the  owner.  Captain  Birch  thus  expresses  him- 
self, after  stating  the  nature  of  the  services :  —  "I  express  to  you  my 
sincere  thanks  for  the  obligations  I  am  under  to  Captain  Adamson, 
for  the  very  prompt,  cheerful,  and  material  services  he  has  rendered, 
and  I  am  fully  sensible  of  the  inconvenience  he  was  put  to."  What 
language  could  be  found  better  adapted  tp  show  the*  merit  of  the  ser- 
vices performed  —  prompt  in  offer,  cheerful  in  performance,  and  ma- 
terial in  effect  ?  The  court  would  also  consider,  that,  in  the  perform- 
ance of  this  salvage  service,  the  vessel  itself  had  sustained  serious 
injury.  She  wa^  certainly  enabled  to  complete  her  voyage ;  but,  on 
examination  here,  it  was  found  that  her  timbers  were  strained,  and 
she  was  obliged  to  undergo  some  extensive  repairs  before  she  could 
again  proceed  to  sea.  They  therefore  hoped  the  court  would  consi- 
der this  a  service  of  considerable  merit,  and  assign  a  proportionate 
reward;  and  they  could  not  help  here  remarking  upon  the  conduct 
pursued  by  the  East  India  Company ;  they  were  as  much  interested 
in  the  promoting  salvage  service  as  the  committee  of  Lloyd's ;  and, 
instead  of  straining  charter-parties  and  raking  up  points  of  law,  as 
they  have  done  in  this  case,  they  would  have  exhibited 
•  much  more  wisdom  in  pursuing  the  example  of  the  com-  [  *  442  ] 
mittee  of  Lloyd's,  of  giving  some  additional  remuneration 
to  that  usually  awarded,  and  thereby  insuring  future  attention  to  their 
vessels  when  in  danger. 

Swabey  and  ^enner^  on  behalf  of  the  East  India  Company,  con- 
tended, that  the  merits  of  this  case  had  been  much  overrated  by  the 
counsel  in  favor  of  the  salvors.  The  court  would  recollect  that  these 
ships  were  sailing  in  company,  and  under  the  same  orders ;  so  that 
the  performance  of  the  service  was  a  mere  act  of  duty  which  they 
owed  to  their  employers ;  and,  indeed,  throughout  the  whole  of  the 
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evidence,  there  did  not  appear  any  risk  or  danger  of  either  life  or  pro- 
perty, and  it  certainly  could  not  be  considered  as  a  case  CDtitled  to 
any  extraordinary  remuneration.  The  East  India  Company  did  not 
now  mean  to  deny  the  right  to  salvage,  and  with  respect  to  its 
amount  they  relied  with  confidence  on  the  decision  of  the  conrt,  to 
which  they  would  bow  with  the  most  perfect  respect 

Judgment.  —  July  4th. 
Sir  W.  Scott.  I  believe  the  only  question  reserved  is  the  consi- 
deration of  quarUum.  The  property  saved  is  very  considerahle  in 
amount.  It  is  the  practice  of  this  court,  when  the  property  is  ol 
small  amount,  to  award  a  larger  proportion  of  the  value  ol  ship  and 
eargo ;  where  the  property  is  of  greater  value,  the  court  always  coo- 
ccives  a  less  proportion  is  sufficient;  and  where  it  is  of  vast  extent, 

as  in  this  case,  a  moderate  proportion  may  reasonably  be 
[•443]  considered  as  a  competent  •reward.    In  this  case,  I  am 

also  bound  to  observe  that  the  ships  were  sailing  together, 
in  association,  and  under  the  same  orders ;  and,  also,  that,  io  the 
course  of  the  voyage,  the  very  ship  salved  rendered  some  efficient  se^ 
vice  to  the  persons  now  claiming  salvage,  when  the  vessel  of  the  latter 
had  got  into  distress.  Combining  all  these  circumstances,  I  allot 
the  sum  of  4,000/. ;  and  in  subdividing  this,  I  decree  one  half  totlie 
owners,  because  their  vessel  ran  considerable  risk  bj  taking  on  board 
the  valuable  articles  saved,  many  of  which  were  of  great  we^H  in 
consequence  of  which  their  ship  was  strained,  and  obliged  to  nnde^ 
repairs.  Nor  can  I  altogether  lose  sight  of  the  danger  which  shethns 
incurred  of  vitiating  her  insurance,  although  that  may  be  a  question- 
able point.^ 

I  pronounce  that  the  sum  of  4,000/.  is  due  for  salvage,  and  con- 
demn the  East  India  Company  in  that  sum,  and  in  the  expenses  of 
the  suit,  and  direct  the  distribution  to  be  made  as  follows,  namely:— 
2,000/.  to  be  paid  to  William  Moffat,  Esq.,  the  owner  of  the  ship 
Winchelsea,  500/.  to  William  Adamson,  the  commander,  and  the 
remaining  1,500/.  to  be  divided  between  the  rest  of  the  officers  and 
crew,  in  the  same  manner  as  prize  proceeds  would  have  beendistn- 
butable  amongst  them. 


1  [Tke  Jane,  2  Hagg.  Ad.  R.  845.] 
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*  Genoa  and  its  Dependencies,  Spezzia,  Savona,  and  other  [  *  444  ] 

towns. 

Jnly  19, 1820. 

Greenwich  Hospital  is  not  entitled  to  a  percentage  upon  booty  taken  by  a  conjunct  expedi- 
tion of  sea  and  land  forces. 

This  was  a  proceeding  instituted  on  the  part  of  the  commission- 
ers, governors,  and  treasurer  of  Greenwich  Hospital,  against  Richard 
Birt,  a  priz^  agent,  for  the  purpose  of  trying  the  right  of  the  hospital 
to  receive  five  pounds  per  centum  on  the  proportion,  due  to  the  naval 
forces,  of  the  proceeds  of  the  booty  taken  upon  the  surrender  of 
Genoa  and  its  dependencies,  on  the  18th  of  April,  1814,  to  a  conjunct 
expedition  of  his  Majesty's  sea  and  land  forces,  under  the  command 
of  Admiral  Sir  Edward  Pellew,  now  Lord  Exmouth,  and  General 
Lord  William  Bentinck.  The  usual  proceedings  were  instituted  in 
the  Court  of  Admiralty,  and  on  the  24th  of  January,  1815,  the  pro- 
perty was  condemned  as  good  and  lawful  prize  to  his  Majesty.  On 
the  1st  of  August,  1815,  the  Prince  Regent,  by  warrant  under  his 
sign  manual,  granted  the  proceeds  of  the  booty  to  Lord  Exmouth 
and  Lord  William  Bentinck,  and  appointed  them  trustees  for  the 
division  and  distribution  thereof  to  the  naval  and  military  forces  by 
which  the  capture  was  effected.  A  monition  was  in  the  first  place 
taken  out  against  Lord  Exmouth,  calling  upon  him  to  pay  the  amount 
of  the  percentage  claimed  by  the  hospital,  or  to  show  cause  to  the  con- 
trary ;  but  in  consequence  of  its  having  been  discovered  that 
a  part  of  the  proceeds  were  *  in  the  possession  of  Mr.  Birt,  [  *  445  ] 
who  had  received  them  for  the  purpose  of  distribution,  the 
proceeding  against  Lord  Exmouth  was  abandoned,  and  a  similar 
monition  was  taken  out  against  Mr.  Birt.  An  appearance  was  given 
for  Mr.  Birt,  and  an  act  on  petition  entered  into,  in  which  the  acts  of 
parliament  intended  to  be  relied  upon  were  set  forth,  namely,  on  the 
part  of  the  hospital,  46  Geo.  III.  c.  100  and  101,  55  Geo.  III.  c.  1, 
57  Geo.  III.  c.  127,  and  on  the  part  of  Mr.  Birt,  45  Geo.  III.  c  72. 

Judgment. 
Sir  W.  Scott.  This  question  arises  upon  a  claim  of  percentage 
made  by  the  governors  of  Greenwich  Hospital,  upon  property  taken 
at  Genoa,  in  the  month  of  April,  1814,  by  a  conjunct  expedition  of 
sea  and  land  forces,  under  the  command  of  Sir  Edward  Pellew,  now 
Lord  Exmouth,  and  Lord  William  Bentinck,  which  was  condemned 
in  this  court  in  the  month  of  January,  1815,  as  lawful  prize.     Various 
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statutes  are  referred  to  as  the  sole  foundation  of  thb  claim,  and  if  it 
be  not  supported  by  these  statutes  it  has  no  fouudation  whatera 
The  only  appeal  made  by  the  claimants  is  to  these  statutes;  the? 
pretend  to  no  other  title,  and  the  first,  and  indeed  the  only  point  for 
consideration  therefore  is,  whether  these  statutes  do,  by  fair  interpre- 
tation, give  the  interest  claimed.  There  is  no  occasion  for  entering 
into  controversy  about  the  interpretation  of  clauses  in  the  general 
Prize  Acts,  or  in  any  other  acts  whatever.  Received  interpretations 
of  what  are  called  the  Prize  Acts,  being  upon  subjects  of  some  affinity, 

may  possibly  aid  the  interpretation  of  these  speciaJ  acts; 
[  •  446  ]  •  but  I  repeat,  that  the  title  to  the  percentage  claimed  for 

the  hospital  must  be  shown  existing  in  these  ac^  (which 
are  the  acts  of  donation,)  or  it  does  not  exist  at  alL  Now,  I  am  of 
opinion,  both  upon  reasoning  and  authority,  that  such  title  cannot  be 
maintained  upon  any  fair  interpretation  of  these  acts. 

The  acts  in  number  are  three;  the  46  Geo.  III.,  c.  100,  one  in  the 
same  year,  c.  101,  and  the  57  Geo.  III.,  c.  127.     There  is  indeed  a 
fourth  cited,^  but  it  does  not  bear  upon  the  question  before  me,  and 
I  shall  not,  therefore,  at  present  consider  it.     The  first  act  in  sub- 
stance states,  "that  all  prize  agents  shall,  from  and  after  the  passing 
of  the  act,  pay  to  the  hospital  11.  13s.  id.  per  cent  upon  the  net  pro- 
ceeds of  all  prizes  taken  during  the  present  war  by  any  s6ip  or  vessel 
of  war  in  his  Majesty's  pay ;"  2  and  states  to  the  same  effect  witli 
respect  to   bounty   bills.     Here  is  not  a  word  about  land  booty 
taken  by  the  conjunct  operation  of  army  and  navy,  and  I  am,  there- 
fore, led  to  the  consideration  of  the  meaning  of  the  word  prize,  as 
here  applied.     It  evidently  means  maritime  capture  effected  by  man- 
time  force  only —  ships  and  cargoes  taken  by  ships.    ItispenecUy 
well  known,  that  a  land  force  has  no  interest  in  prize,  properly  so 
called;  what  a  land  force  takes  by  itself  is   not  prize,  but  booty. 
What  is  taken  by  a  conjunct  expedition  was  formerly  enoneoosly 
considered  as  vested,  in  a  certain  proportion  of  it,  in  the  captanng 
ships  under  those  Prize  Acts,  but  in  a  great  and  important  cise 

lately  decided,  it  was  determined,  that  the  whole  wasenfely 
[  •447  ]  out  of  the  effect  of  these  Prize  Acts  ;  and  in  so  •deciding, 

determined  by  direct  and  included  consequence,  that  tbe 
words,  "  prizes  taken  by  any  gf  his  Majesty's  ships  or  vessels  ofv^^j 
cannot  apply  to  any  other  cases  than  those  in  which  captures 
made  by  ships  only ;  and  that  if  a  land  force  is  employed  mih 
law  does  not  recognize  its  title.     That  decision  clearly  incladed  in 
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itself  an  interpretation  of  those  words,  wherever  they  occur  in  any 
act  of  parliament  touching  such  matters.  It  is  true  that  a  later 
Prize  Act^  did  introduce  and  did  provide  for  two  cases  of  conjunct 
capture,  preceded  or  accompanied  by  certain  requisites  of  instructions 
from  the  crown,  or  agreements  of  the  two  commanders  confirmed  by 
its  authority,  neither  of  which  requisites  occurs  in  the  present  case. 
Upon  the  clauses  described,  (the  clauses  in  the  prize  acts  relative  to 
this  subject,)  some  discussion  was  introduced  into  the  act  on  peti- 
tion, and  more  into  the  argument,  which  I  do  not  feel  necessary  at  all 
to  examine,  for  the  reason  I  have  already  intimated,  that  the  solution 
of  the  present  question  does  not  depend  upon  the  prize  acts,  but  upon 
these  percentage  statutes.  So  the  controversy  respecting  the  word 
grant,  in  those  acts,  and  whether  the  royal  authority  has  been  em- 
ployed in  this  very  case,  in  making  a  grant  according  to  the  meaning 
of  the  word  in  that  Prize  Act,  or  only  giving  an  instruction  for  the 
distribution,  appears  to  me  to  be  rather  at  a  distance  from  this  ques- 
tion. For  taking  it  in  the  sense  most  adverse  to  the  captors,  that  it 
is  a  legal  grant  giving  the  interest  in  the  strictest  meaning  of  the 
word,  still  you  must  look  to  see  what  it  is  that  the  grant  gives ; 
and  if  the  grant  (be  it  a  grant)  does  not  give  the  interest 
•  contended  for  in  property  taken  in  conjunct  expeditions,  it  [  •448  ] 
signifies  little  what  is  its  own  character  or  description,  so  far 
as  the  present  claim  is  concerned.  All  I  will  say  upon  these  clauses 
is,  that  it  is  greatly  to  be  desired  that  more  precision  may  be  given  to 
the  language  of  their  provision  than  they  appear  at  present  to  pos- 
sess, whenever  occasion  calls  for  a  revision  of  them  ;  and  in  making 
this  observationr,  I,  perhaps,  press  harder  upon  myself  than  any  other 
individual. 

If  this  claim  exists  with  any  foundation,  it  is  to  be  found  only  in 
the  third  act,^  which  certainly  imports  most  material  changes  in  the 
provisions  made  for  the  bequest  of  the  hospital.  The  original  prin- 
ciple of  this  species  of  its  endowment  was,  that  those  should  con- 
tribute to  it  who  took  property  under  his  Majesty's  liberal  grant  of 
his  interest,  in  prize,  and  who  might  be  ultimately  benefited  by  its 
establishment,  by  being  in  his  Majesty's  pay  and  on  board  his  vessels. 
It  is  now  enlarged,  to  include  other  persons  in  the  duty  of  paying 
five  per  cent,  who  have  no  prospect  of  any  such  benefit,  and  who,  on 
that  account,  might  not  perhaps  so  readily  reconcile  themselves  to 
the  imposition  of  such  a  tax.  Speaking  with  all  the  respect  due  to 
an  act  of  parliament,  I  cannot  help  expressing  a  wish  that  it  had 
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been  framed  with  more  technical  accuracy,  and  had  manifested  a 
more  familiar  acquaintance  with  some  of  its  subjects  than  appears 
upon  the  first  perusal  of  it,  and  by  so  doing,  had  carried  with  it 
a  more  distinct  and  intelligible,  and  indeed  a  more  practicable 
meaning. 

With  respect  to  the  second  and  third  acts  recited  in  the 
[  *  449  ]  act  on  petition,  I  observe,  that  not  *  one  word  is  said  about 

conjunct  expeditions,  and,  indeed,  that  the  acts  do  not  appear 
to  contemplate  them.     It  seems  to  be  supposed  that  prize  ag^ents  had 
the  management  of  these  concerns ;  now  the  act  relates  not  onJy  to 
prize,  but  to  colonial,  commercial,  and  slave  abolition  tmnsactiooSf 
with  which  prize  agents  had  nothing  to  do,  and  did  not  possess  the 
power  of  enforcing.     These  matters  seem  to  require  a  reconsidera- 
tion of  the  act,  for  they  never  could  have  been  intended  to  be  con- 
strued in  the  same  universality  in  which  they  are  expressed.    It 
cannot  be  supposed  that  any  grant  that  comes  into  the  hands  of 
prize  agents,  let  its  nature  be  what  it  may,  let  it  relate  to  what  sub- 
ject it  will,  must  pay  this  percentage.     They  must  receive  a  limita- 
tion, and  the  fair  and  proper  limitation  appears  to  me  to  be  to  grants 
made  to  the  royal  navy  or  marines,  with  which  the  prize  agents,  as 
such,  have  to  do.     The  fact  is,  that  this  act  did  not  contemplate  and 
has  not  included  the  case  of  conjunct  expeditions  and  divided  in- 
terests.    It  looked  only  to  grants  of  entire  interests  on  which  the 
whole  net  proceeds  could  be  taken.     It  cannot  otherwise  be  exeeated 
in  a  manner  consistent  with  its  own  provisions.     If  it  be  intended  to 
apply  to  shares  and  proportions  of  prize  grants,  it  must  be  otherwise 
expressed,  for  as  now  expressed,  it  is  impracticable  in  its  application. 
The  result  is,  if  fairly  deduced,  that  these  statutes  do  not  indade 
property  taken  in  a  conjunct  expedition.     They  refer  to  maritime 

acquisitions  only,  of  different  kinds,  but  not  where  an  in- 
[*450]terest  of   a  totally  different  kind  is   associated,   'which 

entirely  alters  the  legal  nature  of  the  property.  In  the 
answer  on  the  part  of  the  captors,  I  observe  it  is  said,  that  the  act 
gave  no  percentage  upon  booty  taken  before  the  passing  of  that  act ; 
if  I  am  right  in  my  interpretation  of  booty,  it  gives  no  percentage 
upon  booty  whenever  taken.  It  is  upon  prize  only  and  upon  grants 
of  that  nature,  where  no  land  force  intervenes  to  introduce  at  all  the 
character  of  booty. 

I  throw  into  the  scale  of  these  considerations  one  which  appears 
to  me  to  be  of  no  small  importance,  that  any  other  construction  than 
that  which  I  am  inclined  to  adopt,  imports  into  the  subject  a  great 
inequality  between  the  proportions  assigned  to  the  two  services. 
From  the  proportion  assigned  to  the  naval  force  calculated  npon  a 
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just  ratio  of  relative  numbers,  a  five  per  cent  is  to  be  deducted,  whilst 
no  such  drawback  is  applied  to  that  share  which  is  assigned  to  the 
military  force  acting  with  the  same  zeal  and  upon  the  same  occasion. 
When  I  add  to  this,  that  this  is  a  demand  primed  impressionism  that 
no  such  demand  has  been  made  by  that  great  establishment,  vigilant 
and  attentive  as  it  is  known  to  be  to  its  just  interests,  I  express  my 
opinion  to  be  decided,  and  that  this  claim  is  not  established. 


*  Prins  Frederik,  Van  Senden,  Commander.       [  *  451  ] 

November  1^  182a 

Qaestion  whether  a  foreign  ship  of  war  lying  in  a  port  of  this  conntry  is  liable  to  the  civil 
process  of  the  Conrt  of  Admiralty  in  a  cause  of  salv^e  at  the  soit  of  British  subjects. 

This  was  the  case  of  a  ship  of  war,  armed  enflute^  belonging  to 
his  Majesty  the  King  of  the  Netherlands,  which,  in  the  prosecution  of 
her  voyage  from  Batavia  to  the  Texel,  with  a  valuable  cargo  of  spices 
and  other  goods  on  board,  suffered  considerable  damage  off  the  Scilly 
Islands,  and  was  brought  into  Mount's  Bay  by  the  assistance  of  the 
master  and  crew  of  the  British  brig  Howe,  belonging  to  the  port  of 
Penzance,  and  was  afterwards  removed  to  Plymouth.  A  warrant  of 
arrest  of  the  ship  and  cargo,  at  the  instance  of  the  salvors,  was 
extracted  and  executed ;  but  the  person  who  was  left  in  possession, 
under  the  authority  of  the  court,  was  shortly  afterwards  dispossessed, 
by  Captain  Van  Senden,  and  compelled  to  quit  the  ship.  On  the 
4th  of'  November,  1819,  an  attachment  was  moved  for  against  Cap- 
tain Van  Senden,  when  the  judge  directed  the  matter  to  stand  over, 
but  said  he  should  expect  that  an  appearance  should  be  immediately 
given  for  the  captain,  or  an  assurance  from  the  ambassador  or  consul 
of  the  Netherlands,  that  the  ship  should  not  be  removed  from  Ply- 
mouth. An  appearance  was,  on  the  7th  of  December,  given  for  Cap- 
tain Van  Senden, — but  under  protest  to  the  jurisdiction  of  the  court. 
An  act  was  entered  into,  and  affidavits  exhibited  on  the  part 
of  Captain  *  Van  Senden,  and  of  the  salvors ;  and  on  the  [  *  452  ] 
2d  of  May,  1820,  the  cause  came  on  for  hearing. 

For  Captain  Van  Senden — the  King*s  Advocate,  This  is  a  ques- 
tion of  very  considerable  importance  and  delicacy,  in  which  the  court 
will  have  to  decide  between  the  claims  of  individuals  asserting  an 
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interest  of  salvage  in  this  ship,  under  the  circumstances  "w^hich  hafe 
been  before  stated,  and  the  claims  and  privileges  of  a  sovereign  power 
asserting  this  to  be  a  vessel  of  war  appropriated  to  the  service  of  the 
state,  sailing  under  the  commission  of  the  sovereign,  and  as  such, 
exempted  from  the  civil  process  of  this  nature.     I  shall  assume  for 
the  present,  and  for  the  sake  of  the  argument,  that  the  character  and 
description  of  the  vessel  coincides  with  that  ascribed  to  her,  meaning, 
undoubtedly,  to   advert,  in  the   sequel   of  my  argument,  ixy   those 
grounds  in  the  act  on  petition,  upon  which  it  is  attempted  to  deny 
that  the  vessel  is  entitled  to  be  considered  as  a  ship  of  war,  since  the 
act  alleges,  that  this  vessel  is  not  to  be  considered  as  a  abip  of  war; 
and,  secondly,  that  if  she  were  so,  she  is  not  entitled  to  the  exemption 
which  is  claimed  for  her.     It  may  be  more  convenient,  however,  to 
take  the  question  of  law  first,  and  then  to  show  that  the  facts  are 
such  as  fairly  support  the  principle  of  law  for  which  we  coatend. 

The  law,  which  the  court  will  have  to  apply  to  this  case  is  not 
founded  on  any  positive  statute  or  custom  of  our  own  country,  but 
must  be  extracted,  by  the  wisdom  and  discretion  of  the  court,  from 
the  general  principles  of  the  law  of  nations,  which  are  so  broad  and 
comprehensive  as  to  carry  with  them  their  own  qnalifica- 
[  *  453  ]  tions,  suited  to  the  *  nature  of  the  subject  to  ivhich  they 
ought  to  be  applied.  This  is  the  authority  on  which  this 
court  proceeds  to  entertain  questions  of  salvage  on  foreign  ships  I 
am  not  aware  of  any  case  in  which  the  jurisdiction  of  the  conrt  on 
foreign  ships  has  been  the  subject  of  much  adverse  discussion.  But 
I  collect  from  what  fell  from  the  court  in  one  case,^  that  it  would  not 
absolutely  refuse  to  hold  jurisdiction  in  cases  of  that  description.  It 
there  observed,  "  Salvage  is  a  question  of  the  jus  gerUium^  and  mate- 
rially different  from  a  mariner's  contract,  which  is  a  oreature  of  the 
particular  institutions  of  each  country,  to  be  applied  and  constmed 
and  explained  by  its  own  particular  rules.  There  might  be  good 
reason,  therefore,  why  this  court  should  decline  to  interfere  in  such 
cases,  and  should  remit  them  to  their  own  domestic  forum ;  bat  this 
is  a  claim  upon  the  general  ground  of  quantum  meruit^  to  be  governed 
by  a  sound  discretion,  acting  on  general  principles  ;  and  I  can  see  no 
reason  why  one  country  should  be  afraid  to  trust  to  the  eqmty  of  the 
courts  of  another,  on  a  question  of  such  a  nature  so  to  be  determined." 
In  that  case  there  were,  among  the  crew,  some  persons  who  stood  in 
the  double  relation  of  British  and  American  iseamen,  and  the  court 
finally  considered  them  as  British,  and  on  that  ground  treated  it  as  a 


1  Robinson,  279. 


HIGH    COURT   OF   ADMIRALTY.  454 

The  Frins  Frederik.    2  Dod. 

prize  case  of  rescue  from  the  enemy,  and  decided  upon  it  finally  in 
that  view,  and  not  upon  any  question  of  Jurisdiction.     Supposing 
that  under  reasonable  limitations  the  court  would  exercise  a  jurisdic- 
tion in  cases  of  salvage  of  foreign  ships,  yet,  under  the  de- 
scription which  the  court  gives  of  its  own  jurisdiction,  *  I  [  *  454  ] 
presume  that  it  would  not  exercise  it  otherwise  than  on  the 
broad  principles  of  the  law  of  nations  —  on  which  it  presumes  that 
other  nations  would  be  disposed  to  concede  it,  and  which  are  so 
general  as  to  embrace  all  interests,  and  will  be  to  be  applied  therefore 
to  this  case,  with  special  reference  to  the  particular  circumstances  on 
which  the  claim  to  exemption,  on  the  ordinary  process  of  the  court, 
is  founded. 

I  will  now  advert  to  the  facts  of  the  case,  so  far  only  as  to  observe, 
that  it  is  not  a  case  of  derelict,  in  which  there  might  be  a  total  obli- 
teration of  the  original  character  of  the  vessel,  and  in  which  there 
might,  therefore,  be  a  necessity  for  some  judicial  inquiry  to  ascertain 
the  title  of  any  persons  claiming  an  interest  in  her.  This  is  not  a 
case  of  that  kind  of  total  abandonment,  in  which  a  vessel  being  saved 
by  the  exertions  of  individuals  has  been  brought  in  by  them  and  deli- 
vered to  the  care  and  protection  of  the  court.  This  vessel  came  first 
upon  the  coast,  where,  being  in  some  distress  from  bad  weather, 
which  she  had  encountered,  and  desirous  of  going  into  Portsmouth, 
she  took  on  board  two  persons  as  pilots,  from  a  merchant  vessel,  and' 
then  went  into  a  port  in  Cornwall,  from  whence  she  sailed  again  in 
a  free  character,  and  went  into  Plymouth,  where  the  civil  process  of 
the  court  was  exercised  upon  her,  to  obtain  a  salvage  for  the  services 
of  these  two  persons. 

This  is  the  general  description  of  the  case ;  and  it  will  be  found,  I 
humbly  conceive,  that  the  principle  on  which  the  parties  come  to  this 
court  to  obtain  a  reward  for  their  services  in  the  nature  of 
salvage,  if  such  service  should  appear  to  have  been  *  ren-  [  *  455  ] 
dered,  is  applicable  only  to  merchant  ships,  and  not  to  ships 
of  this  description.     Suits  for  salvage  in  the  Admiralty  Court  are 
proceedings  altogether  in  rem.     It  has  been  said  that  salvors  have  a 
lien  on  the  property ;  I  admit  the  description  of  the  general  interest 
of  salvors ;  the  court  has  so  held  it ;  and  it  is  not  the  particular  law  of 
this  court  only  -^  it  is  so  held  in  the  courts  of  common  law.     Mr. 
Abbott,  in  referring  to  cases  on  this  point,  says,  "  Salvors  are  entitled, 
by  the  common  law  of  England,  to  retain  the  possession  of  the  goods 
salved,  until  a  proper  compensation  is  made  to  them  for  their  trouble." 


1  Abbott  on  Shipping,  p.  822. 
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This  description  of  the  nature  of  such  rights  will  place  the  question 
in  dispute  in  a  proper  lig^t;  it  points  to  the  great  distinction  of  things 
in  the  Roman  law,  and  in  the  laws  of  modern  nations,  between  those 
that  are  properly  articles  of  commerce,  and  those  extra  commercium^ 
as  many  things  are  reputed  to  be,  on  account  of  their  connection  \xrith 
the  public  service  of  the  state.    A  lien,  or  right  of  retaining,  could  only 
be  applicable  to  articles  of  commerce,  as  to  which  the  remedy  would 
be  capable  of  being  made  available  under  any  state  of  facts  which 
might  intervene  to  affect  the  property.     How  would  this  case  stand 
with  regard  to  any  such  test  ?     Such  a  principle  supposes  tie  in^st& 
of  a  ship  in  that  character  in  which  he  is  appointed  to  merchant  ves- 
sels, namely,  as  having  an  almost  absolute  power  over  the  vesseL 
He  is  authorized  to  enter  into  contracts  of  different  kind:!,  for  the  pre- 
servation of  the  interests  of  commerce.     He  has  the  direction  and 

management  of  the  vessel,  and  the  cargo  also  is  entrusted 
[  •  456  ]  to  him.     His  powers  are  of  *  an  extraordinary  nature,  and 

have  the  effect  of  placing  at  his  disposal  property  which 
does  not  actually  belong  to  him.  It  is  a  power  specially  conferred 
upon  him  for  the  benefit  of  trade,  and  maintained  by  the  principles  of 
the  laws  of  trade.  Hence  it  arises,  that  he  would,  in  cases  of 
distress,  be  enabled  to  protect  himself  from  the  consequences  of  that 
distress,  with  reference  to  any  demand  of  this  sort,  by  hypothecating 
the  vessel  under  the  well  known  contract  of  bottomry. 

Now  in  what  way  would  the  law  of  bottomry  attach  to  cases  of 
this   description  ?      Would   any   one   say  that  this  ship  could  be 
hypothecated  ?     Or  if  not,  that  it  could  be  put  into  a  state  of  qvuksi 
hypothecation  by  the  compulsory  process  of  the  court  ?     Would  it  be 
reasonable  to  apply  to  ships  of  war  a  principle  that  implies  the  power 
of  conversion,  which  cannot  be   exercised  over  them  ?     It  may  be 
asked  also,  with  reference  to  a  similar  distinction,  whether  suits  for 
wages  could  be  instituted  in  relation  to  persons  on  board  such  ships? 
This  court  does  not  usually  entertain  suits  of  wages  on  foreign  ves- 
sels ;  but  such  suits  are  not  unknown  to  the  courts  of  common  law, 
where  suits  have  been  instituted  for  the  recovery  of  wages  against 
the  masters  of  foreign  ships  on  behalf  of  persons  who  have  become 
entitled  to  their  discharge  in  the  ports  of  this  country.     But  would  a 
suit  of  this  sort  be  entertained  against  the  commander  of  a  ship  of 
war  of  a  foreign  country  ?     The  master  of  a  merchant  vessel  is  liable 
to  his  crew  for  their  wages  under  the  mariner's  contract,  which  is 

signed  by  him ;  but  would  the  relation  between  the  com- 
[  *  457  ]  mander  of  this  vessel  *  and  his  officers  and  crew,  bear  any 

affinity  to  such  a  case  ? 
The  military  marine  of  different  countries  is  subject  to  different 
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regulations.  In  all  countries  the  relations  between  the  commanders 
and  seamen  of  ships  of  war  are  very  distinct  from  thpse  of  persons 
composing  the  crews  of  merchant  vessels ;  and  it  cannot  be  contend- 
ed, I  conceive,  that  any  person  on  board  this  vessel  could  maintain  a 
suit  for  wages  here. 

There  is  also  another  ground  of  illustration,  which  I  will  take  the 
liberty  of  using. '  Supposing  the  vessel  had  come  into  a  British  port, 
and  had  there  been  made  subject  to  the  law  of  foreign  attachment, 
as  it  is  called,  which  gives  a  power  to  attach  goods  of  individuals  for 
debts  contracted  by  them  in  those  places — this  would  be  a  practice 
by  no  means  unusual  in  some  countries  ;  but  it  is  a  privilege  which, 
I  believe,  is  here  confined  to  the  customs  of  London,  Bristol,  and 
Exeter.  Is  it  likely  that  such  a  proceeding  could  be  maintained 
against  a  vessel  of  this  description  ? 

The  character  of  ships  of  war  is  so  much  matter  of  special  consi- 
deration in  treaties,  that  it  is  often  a  subject  of  stipulation  that  they 
shall  not  be  admitted  into  foreign  ports,  except  under  particular  re- 
strictions. Thus  they  are  always  viewed  in  their  military  character, 
and  are  distinguished  in  a  marked  manner  from  vessels  engaged  in 
commerce. 

If  ships  of  war  are  not  admitted,  except  under  special  consent  and 
acquiescence,  into  foreign  ports,  how  is  it  consistent  with  that  prin- 
ciple that  their  continuance  there  shall  not  be  left  to  the 
power  and  control  of  their  commanders,  but  made  *  compul-  [  *458  ] 
sory  upon  them,  as  subject  to  arrest  by  civil  process  ?  In 
other  instances  also  they  are  distinguished  from  merchant  vessels,  as 
not  being  subject  to  search  and  restraint  by  the  officers  of  the  cus- 
toms. In  the  ports  of  Holland  they  are  exempted  from  tonnage 
duties,  and  I  am  informed  that  they  do  not  pay  tonnage  or  light 
money  on  coming  into  the  ports  of  this  kingdom.  These  are  in- 
stances in  illustration  of  the  peculiar  character  of  ships  of  war.  They 
will  be  found  to  afibrd  a  strong  analogy  in  support  of  the  principle 
for  which  we  contend,  drawn  from  distinctions  which  are  actually 
recognized,  or  flow  from  principles  which  cannot  be  disputed ;  and  I 
trust  the  court  will  not  think  they  are  unnecessarily  introduced  on  a 
question  of  this  kind,  which  is  not  known  to  have  been  a  subject  of 
direct  legal  decision. 

I  will  now  put  the  case  in  another  form,  by  claiming  for  ships  of 
this  description  the  same  exemption  from  process  or  arrest  which  is 
allowed  to  foreign  sovereigns,  and  the  public  functionaries  of  foreign 
governments.  Foreign  princes  are  held  to  come  into  the  territory  of 
another  government  under  a  sort  of  implied  consent,  which  attributes 
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to  them  an  inviolability  as  to  their  persons,  and  exemptions  from^ 
ordinary  process  of  the  laws.  Bynekershoeck^  discusses  to  this  effect 
the  condition  of  princes,  in  foreign  countries,  in  a  chapter  of  his  Im- 
tise  "  deforo  legaiorum  ;^^  and  the  well  known  instance  of  ambassa- 
dors, and  the  reason  for  their  exemption,  is  so  universally  recognized, 
that  it  is  sufficient  to  advert  to  it  in  general  terms.   Their 

[  •  459  ]  privilege  is  upheld  in  all  countries,  *  both  with  regard  to 
the  civil  and  the  criminal  jurisdiction;  and  this  exemp- 
tion with  regard  to  such  persons,  instead  of  being  weakenedj  has 
become  more  firmly  respected,  in  proportion  as  the  intercourse  of 
states  has  grown  more  frequent.  A  similar  privilege  appears  to 
be  due  also  to  other  collective  bodies  of  persons  exercisiDg  paWic 
functions  in  a  foreign  country  ;  and  here  I  advert  to  what  would  be 
the  situation  pf  a  military  force  passing  through  a  country  by  the 
consent  or  tacit  acquiescence  of  the  prince.  An  army  so  being  there 
must  retain  the  rights  and  privileges  which  before  belonged  to  it,  so 
far  as  might  be  necessary  for  the  maintenance  of  its  character.  In 
the  case  of  our  troops  in  France,  there  must  have  been  snch  exemp- 
tion in  regard  to  the  power  of  establishing  regulations,  and  exercising 
the  law  military,  which  was  administered,  I  presume,  independent  of 
the  civil  authorities  or  institutions  of  the  country.  Among  the  num- 
bers who  composed  the  British  force  in  France,  there  must  have 
been  some  to  whom  the  compulsory  proceedings  of  civil  process 
might  have  been  applicable;  but  yet  I  imagine  that  no  instances  of 
such  arrests  have  occurred. 

These  are  all  instances  of  exceptions  from  the  ordinary  prosecu- 
tion of  civil  demands  recognized  by  the  law  of  nations,  not  in  (aM 
of  individpals,  but  in  respect  to  the  great  object  of  that  law,4e  mu- 
tual preservation  of  rights  essential  to  the  defence  and  independence 
of  sovereign  states  ;  and  a  general  argument  arises  from  them,  which 
is,  we  contend,  applicable  to  this  particular  case,  since  all  conntncs 
must  attach  equal  importance  to  the    unintenupted  per- 

[  *  460  ]  formance  of  the  services  on  which  *  their  ships  of  ^^  «« 
or  may  be  employed;  and  it  will  be  impossible  to  jnstilj 
any  detention,  in  particular  instances,  that  may  not  be  extended  to 
other  cases  even  of  most  extreme  exigency. 

I  now  come  to  such  authorities  as  can  be  collected  in  the  nature 
of  precedents  of  any  kind,  and  especially  of  adjudged  cases.  I  ^^^ 
looked  anxiously  for  such  cases,  feeling  the  great  importance  of  uus 
question,  but  I  have  not  been  able  to  find  more  than  two  which  bare 
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any  immediate  application  to  it.  The  effect  of  this  observation, 
however,  is  rather  favorable  to  us,  since,  if  cases  have  not  occurred 
to  raise  the  question,  the  inference  will  be,  that  it  is  not  necessary  to 
interfere  with  the  perfect  security  of  ships  of  war  to  provide  a  remedy 
for  occasions  which  are  so  rare ;  or  if  services  have  been  rendered, 
it  has  npt  been  held  competent  to  make  them  the  subject  of  civil  pro- 
cess ;  that  would  be  a  direct  authority  in  our  favor.  And  it  will  not 
be  material  whether  this  point  has  been  so  ruled  by  judicial  author- 
ity, or  by  the  authority  of  governments,  where  the  constitution  of  the 
country  permits  that  authority  to  be  interposed,  because  this  ques- 
tion depends  on  the  principle  which  is  proper  to  be  applied  under  the 
law  of  nations,  whether  administered  in  one  form  or  the  other.  The 
first  case  is  to  be  found  in  Bynckershoeck,^  in  the  treatise  before 
cited,  in  which  he  discusses  the  question,  '<  Prindpis  bona  in  alterius 
imperio  an  per  arrestum^forum  tribuanV^  He  there  describes  the  case 
of  three  Spanish  ships  of  war,  which  had  been  arrested  for  a  debt  of 
the  King  of  0pain  by  civil  process,  similar  to  the  proceed- 
ings by  foreign  attachment  before  adverted  to.  *  The  re-  [  *  461  ] 
suit  is,  that,  with  regard  to  the  general  question,  he  does  not 
find  any  distinction  in  the  cases  commonly  arising  between  the 
goods  of  sovereigns  and  those  of  private  individuals ;  but  in  the  case 
of  the  Spanish  ships  of  war,  the  authority  of  the  government  was 
interposed  at  the  request  of  the  Spanish  ambassador,  and  the  ships 
were  released,  with  an  intimation,  that  if  the  debt  was  not  discharged, 
the  creditors  would  be  entitled  to  the  protection  of  the  government 
in  the  form  of  reprisals.^  This  is  an  instance  of  the  privilege  being 
allowed ;  and  though  it  was  by  the  authority  of  the  state,  that  will 
make  no  difference  in  the  fitness  of  the  general  principle,  and  it  is  in 
that  sense  submitted  as  a  precedent  for  the  court,  which  has  the  same 
duty  imposed  upon  it  of  extracting  from  the  laws  of  nations  the  prin- 
ciple that  is  fit  to  be  applied  to  this  case.  I  will  observe  also  inci- 
dentally, that  the  same  writer,  although  he  admits  the  liability  of 
things  belonging  to  foreign  sovereigns  to  process  of  attachment, 
could  not  but  be  sensible  of  the  great  inconvenience  of  that  princi- 
ple, for  he  says,  "  cavendum  autem  est  ne  res  ad  injuriam  vergaty  nee 
quod  inter  privatos  summumjus  est  ex  iniquis  forte  pragmaticorum  de- 
er etis  id  summd  injurid  ad  principes  porrigamusJ^ 

And  an  exception  is  there  discussed,  which,  as  it  relates  to  the 
transient  connection  of  the  king  with  the  foreign  country,  may  also 
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be  deserving  of  some  notice  here  :  ^^Aiunt  illi  vel  rem  minimam  arreslo 
detentam  sufficere  ad  subjeciionem  fori.    Largiamur  inter  privaios,  sic 
enim  obiinuit^  sed  an  ita  principis  equus  per  alteritis  dUiontm 
[  *  462  ]  transiens  *poterit  includi  tit  catisam  prcebeat  foroj  si  me  catc- 
torem  sequaris  non  poieritj  nee  quicquam  rnagis  erii  contra 
prcRSumtami  si  non  testatam  mentem  gentiumJ^^    The  instance  whldi 
he  puts  may  seem  fanciful  or  trifling,  but  it  marks  the  exception 
which  the  writer  thought  proper  to  be  made,  on  the  ground  of  mere 
transiency,  even  where  the  property  of  a  sovereign  might,  by  the  ge- 
neral law,  be  liable  to  arrest,  and  the  court  cannot  fail  to  observe 
how  much  more  applicable  such  an  exception  is  to  the  present  case. 

The  other  case  to  which  I  shall  refer  is  one  which  has  occurred  in 
America,  to  whose  judicial  proceedings  the  greatest  respect  is  doe, 
as  they  are  founded  on  principles  so  congenial  to  oui  own.  It  was 
a  case  relative  to  a  vessel  called  The  Exchange,  which  had  been  ori- 
ginally an  American  merchant  ship,  and  had  gone  to  France  at  a 
time  when  all  vessels  were  liable  to  molestation  from  the  new  and 
absurd  laws  which  were  promulgated  from  time  to  time  by  Buo- 
naparte. She  became  there  a  victim  to  one  of  those  ordinances,  and 
was  seized  and  condemned,  and  purchased  by  the  government  and 
converted  into  a  ship  of  war,  and  in  that  character  bad  come  into  one 
of  the  ports  of  America. 

The  original  owners  interfered,  as  in  an  ordinary  case  of  posses- 
sion, stating  the  circumstances  of  the  case,  and  praying  that  the  ship 
might  be  restored  to  them,  under  the  authority  of  the  court. 

The  account  which  is  given  of  the  transaction  is  very  long,  and 
therefore  I  will  not  read  the  whole. 

Sir  Wm.  Scott.     "Where  do  you  find  that  case  ? 

[  *  463  ]      •  The  King*s  Advocate.     It  is  reported  in  an   American 
review,^  which  is  a  book  of  considerable  character,  and  con- 
tains many  public  papers. 

That  report,  which  is  to  be  found  in  the  appendix  of  the  third  vo- 
lilme,  describes  the  proceedings,  in  which  the  attorney-general  inter- 
vened, at  the  direction  of  the  government,  claiming  protection  for  the 
vessel,  as  a  ship  of  war  belonging  to  a  state  in  amity ;  and  the  judge, 
on  full  argument^  dismissed  the  libel,  and  decided  that  an  armed  ves- 
sel of  a  foreign  power  in  amity  was  not  subject  to  the  jurisdiction  of 
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the  courts  of  America,  so  far  as  regarded  the  property.  From  this 
decree  an  appeal  was  prosecuted,  ou  which  the  former  decision  was 
reversed  in  an  elaborate  judgment ;  and  that  sentence  was  afterwards 
also  reversed  on  further  appeal.  On  the  latter  occasion,  Mr.  Justice 
Marshall,  who  presided,  went  over  the  several  topics  which  had  been 
discussed  in  the  courts  below,  and  decided  that  The  Exchange  ap- 
peared, by  the  proceedings,  to  have  come  into  port  as  a  foreign  ship 
of  war  belonging  to  a  friendly  power ;  that  whatever  had  been  her 
former  description  or  ownership,  she  was  evidently  the  property  of 
that  power,  and  in  that  condition  she  must  be  held  to  be  exempt  from 
the  jurisdiction  of  the  courts  in  that  country  ;  whereupon  he  reversed 
the  judgment  of  the  intermediate  court,  affirmed  the  first  judgment, 
and  pronounced  for  the  release  of  the  vessel. 

The  reasoning  used  by  the  learned  judge  upon  that  occasion  is 
similar  to  that  which  I  have  endeavored  16  express  as  my  own  view 
of  this  case,,  and  is  founded  on  the  principle  that  ships  of 
•  war  must  be  understood  to  come  into  the  ports  of  a  foreign  [  *  464  ] 
country  by  consent,  which  implies.a  tacit  acknowledgment 
of  the  privileges  necessary  for  the  maintenance  of  their  public  cha- 
racter, and,  amongst  others,  that  of  freedom  from  arrest  on  civil 
process. 

Upon  the  authority  of  these  cases,  as  well  as  upon  general  princi- 
ples, we  submit  that  this  vessel  must  be  considered  to  have  come  into 
the  ports  of  this  country  under  the  same  implied  consent  and  ac- 
knowledgment, and  that  she  cannot  be  held  liable  to  proceedings  of 
this  nature  at  the  suit  of  these  individuals.  I  wish  it  to  be  under- 
stood, however,  in  contending  for  this  exemption,  as  not  asserting  any 
proposition  that  necessarily  leads  to  a  denial  of  justice  on  claims  of 
this  description.  There  are  other  modes  of  redress,  by  application  to 
the  foreign  power,  or  to  his  ambassador  in  this  country ;  and  there 
can  be  no  reason  to  suppose  that  such  applications  would  not  be  pro- 
perly attended  to.  Individuals  who  render  services  of  this  nature 
may  be  supposed  to  engage  in  them  with  reference  to  the  character 
of  the  vessel,  and  are  no  more  entitled  to  detain  a  ship  of  this  descrip- 
tion by  process  of  this  court,  as  the  subject  of  a  suit  here,  than  they 
would  be  to  the  benefit  of  having  salvage  decreed  to  them  upon  a 
vessel  of  war^  belonging  to  our  own  government,  in  which  case  the 
court  has  declined  to  entertain  suits  of  this  description. 

I  now  come  to  the  single  remaining  part  of  the  case,  namely, 
whether  any  thing  appears,  in  the  facts  alleged  in  the  act,  which 
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should  prevent  the  application  of  the  principle  for  which  wc 
[  *  465  ]  contend.  *  It  appears  that  during  the  late  vrars,  there  had 
been  a  great  accumulation  of  spices,  belonging  to  the  go- 
vernment of  Holland,  in  Batavia,  and  ships  of  war  were  employed  to 
bring  them  home.  A  quantity  of  those  spices,  amounting  to  about 
seventy  or  eighty  tons,  was  on  board  this  ship.  Such  employment 
of  ships  of  war  is  common  in  the  practice  of  all  countries,  and  in 
none  more  than  our  own ;  for  we  have  employed  ships  of  war,  in 
times  both  of  war  and  peace,  to  bring  home  jewels,  specie,  cochineal, 
timber,  and  other  articles ;  and  I  presume  no  one  would  say  that 
our  ships  of  war  would  lose  their  military  character  by  sacb  em- 
ployment. 

What,  then,  are  the  other  matters  adverted  to  in  the  act  ?    It  is 
alleged,  "  that  she  had  a  quantity  of  spices  on  board,''  to  the  amount 
above  described,  but  this  is  so  small  that  in  such  a  ship  it  might  easily 
have  been  stowed  away  on  any  occasion  necessary.     It  then  states 
"  that  she  was  short  of  the  usual  crew  at  the  time ;  that  she  came  in 
with  250  men  and  twenty-four  guns,  a  number  wholly  inadequate  to 
the  management,  and  very  far  short  of  the  usual  complement  of  a 
seventy-four  gun  ship."     As  to  her  having  twenty-four  guns,  that 
would  not  make  her  less  a  ship  of  war,  with  respect  to  her  compara- 
tive force ;  and  as  to  her  force  of  men,  how  can  this  affect  the  gene- 
ral question  ?     Because  the  character  and  employment  of  the  vessel 
is  not  to  be  limited  to  the  present  moment.     The  whole  aigument 
supposes  ulterior  consequences.     The  effect  of  the  exemption  is  to 
.  be  found  in  the  general  duties  and  general  services  of  the 
[  •  466  ]  ship.     Her  general  character  rests  upon  a  supposition  •  that, 
whatever  she  might  have  on  board,  she  was  liable  and  capa- 
ble at  any  moment  to  resume  her  military  character.     The  number  of 
men  and  guns  that  she  had  on  board  were  greater  than  she  would 
have  required  for  mere  commercial  purposes.     The  lading  was  so 
small  in  bulk  as  not  to  interfere  with  her  military  character ;  and  if  it 
had  been  greater  it  would  have  been  thrown  overboard,  rather  than 
defeat  any  object  for  which  it  might  become  necessary  for  this  vessel 
to  act  in  her  proper  military  character.     It  cannot  be  doubted  that 
the  honor  of  the  flag  and  the  publip  service  of  the  country  were  to 
be  asserted  in  preference  to  all  other  considerations,  and  therefore  I 
contend  that  there  is  nothing  in  this  distinction  which  affects  the 
general  argument,  and  that  the  protest  is  well  sustained. 

2%c  Advocate  of  the  Admiralty.  I  am  on  the  same  side  in  this 
case;  but  those  topics  which  have  been  already  pressed  upon  the 
court  have  been  so  fully  argued  by  his  Majesty's  Advocate,  that  it 
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appears  to  me  that  I  shall  best  discharge  my  duty  to  those  who  have 
intrusted  their  interest  to  my  hands,  by  not  endeavoring  to  repeat  the 
same  points  further  than  shall  be  absolutely  necessary.  I  have,  how- 
ever, a  few  observations  to  offer.  The  case  brought  before  the  court 
is  one,  in  every  respect,  of  great  importance  and  delicacy  —  a  very 
extraordinary  ca^e,  and,  with  the  exception  of  the  two  cases  which 
have  been  mentioned  by  his  Majesty's  Advocate,  and  which  bear 
some  analogy  to  the  present,  is,  as'  far  as  our  researches  have  ex- 
tended, new  and  unprecedented.  It  is  the  case  of  a  ship  of 
war,  belonging  to  a  foreign  state,  sailing  under  *  the  flag  of  [  *467  ] 
that  state,  and  commanded  by  an  officer  bearing  its  com- 
mission. She  met  with  damage  at  sea,  and  came  into  a  port  of  this 
country,  into  Plymouth,  for  repairs,  and  she  has  there  been  arrested 
by  the  ordinary  civil  process  of  this  court,  in  a  case  of  asserted 
salvage.  An  appearance  has  been  given,  as  the  court  sees,  under 
protest,  and  we  trust  it  will  appear,  from  the  reasons  set  forth  in  the 
act,  together  with  such  observations  as  we  now  submit  to  its  atten- 
tion, that  this  protest  is  weU  founded,  and  that  this  suit  ought  not  to 
be  maintained,  but  should  be  dismissed.  This  case,  as  I  have  already 
stated,  is,  as  far  as  we  can  learn,  a  new  one,  and  one,  therefore,  in 
which  we  have  not  the  advantage  of  referring  to  precedents  and 
authorities  in  support  of  the  arguments  we  offer  to  the  consideration 
of  the  court,  but  in  which  we  must  have  recourse  to  general  princi- 
ples and  general  reasoning — the  principles  of  the  general  maritime 
law  and  the  law  of  nations,  and  the  analogies  arising  out  of  them. 
These  are  principles  upon  which  this  court  is  competent  to  proceed, 
and  upon  which  I  conceive  it  always  does  proceed  where  foreigners 
are  concerned,  and  more  especially  where  foreign  states  are  concerned. 
A  Court  of  Admiralty  does  not  sit  to  adjudge  the  cases  which 
come  before  it  merely  by  the  municipal  laws  of  the  country  where  it 
sits,  but  looks  to  the  general  maritime  law  as  usually  exercised,  and 
as  it  is  generally  resorted  to  by  foreign  states,  also,  as  the  ground  of 
its  decisions.  It  is  upon  these  principles,  and  analogies  to  be  deduced 
from  them,  that  we  offer  to  the  court  the  observations  which  we  make 
in  this  case. 

*  Now,  we  submit  that  there  «s  a  class  of  things  which  [*468  ] 
are  not  subject  to  the  ordinary  rules  applying  to  property ; 
which  are  not  liable  to  the  claims  or  demands  of  private  persons ; 
which  are  described  by  civilians,  whose  language  and  reasoning  is 
frequently  adopted  by  the  writers  on  general  law,  as  extra  commer- 
cium^  and  quorum  non  est  commerciunij  and  in  a  general  enumeration 
are  denominated  sacra^  religiosa,  publica — publicis  usibus  deslinata. 
If  a  more   specific  enumeration   be  made,  amongst  these  will  be 
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found  ihe  forum,  the  basilica,  the  walls,  and  bulwarks   of  a  chj. 
These  are  things  which  are  allowed  to  be,  and  from   their  natnre 
must   be,  exempt  and  free  from    all  private   rights   and   claims  of 
individuals ;  inasmuch  as,  if  these  claims  were  to  be  allowed  against 
them,  the  arrest,  the  judicial  possession,  and  judicial  sale  incident 
to  such  proceedings,  would  divert  them  from  those  public  uses  to 
which  they  are  destined.     We  submit  to  the  court,  that  ships  of 
war  belonging  to  the  state  are  included  in  this  class  of  things  by 
their  nature,  and  of  necessity  arising  from  their  nature,  and- the  cir- 
cumstances relating  to  them;  that  such  ships  are  by  their  nature 
exempt  and  free,  and  so  by  law  must  be  held  to  be,  bom  all  private 
rights  and  claims.     They  are  destined  to  the  public  nse,  not  only  for 
the  convenience  and  advantage  of  the  state,  but  for  its  defence  and 
protection.     The  very  security  of  the  state  depends  upon  their  free 
use ;  for  if  they  could  be  interrupted  and  detained  from  pubVie  service 
in  various  exigencies,  the  security  of  the  state  itself  might  be  endan- 
gered.    Therefore,  I  contend,  from  the  very  nature  of  the 
[  •  469  ]  thing,  ships  of  war  are  totally  exempt  *  from  the  rights  and 
claims  of  individuals,  because  such  rights  or  claims  could 
not  be  exercised  against  them  without  diverting,  or  running  the  lisk 
of  diverting  them  from  those  uses  to  which  they  are  destined,  by 
which  the  very  existence  of  the  state  itself  might  be  put  in  jeopardy. 
But  ships  have  a  property  which  undoubtedly,  and  most  manifestiy 
and  obviously,  distinguishes  them  from  the  other  thin^  referred  to, 
that  is,  that  they  are  movable,  and  therefore  may  be  found,  not  only 
in  the  ports  and  harbors  of  their  own  country,  but  likewise  in  those 
of  foreign  states.     And  the  same  inconveniences  to  which  1  have 
adverted  would  arise  if  such  a  vessel  could  be  arrested  and  detained 
in  a  foreign  port,  as  if  it  occurred  in  those  of  her  own  country.    But 
I  shall  submit  to  the  court  that,  by  following  up  the  reasoning  and 
principles  of  the  same  general  law  to  which  I  have  referred,  it  will 
appear  that  the  same  immunity  will  follow  such  ships  wherever  they 
go,  and  belong  to  them  in  foreign  ports  as  well  as  in  their  own. 

Now  all  general  rights  and  claims  between  sovereign  and  inde- 
pendent states  are  mutual  and  reciprocal.  Whatever  right  or  claim 
is  demanded  by  one  state  against  tnother,  that  state  must  equally 
concede  in  its  turn  to  the  other.  If  it  were  claimed,  therefore,  that  a 
ship  of  war  of  a  foreign  state  should  be  subject  to  interruption  and 
arrest,  and  be  liable  to  civil  process,  by  reason  of  the  claims  of  indi- 
viduals upon  it  in  the  port  of  any  other  country  in  which  she  may 
happen  to  be  found,  it  would  be  necessary  for  the  government  of  that 
country  to  concede  that  its  own  ships  in  foreign  ports 
[  *  470  ]  would  be  liable  to  the  same  interruptions ;  from  which  *  the 
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inconveniences  I  have  referred  to  would  arise,  and  clearly  to  the 
amount  which  I  have  already  stated.  A  ship  might  be  stopped 
and  detained  when  going  to  tsonvoy  the  trade  of  her  country,  and 
protect  it  from  capture ;  when  going  to  supply  a  distant  colony,  or 
defend  it  from  attack,  or  even  when  returning  to  protect  its  own 
country  from  invasion.  The  immunity  contended  for  is  necessary, 
therefore,  to  secure  the  occupation  of  such  ships  in  the  uses  to  ^hich 
they  are  destined  for  the  public  service  of  their  country —  its  defence 
and  protection ;  and  necessary,  therefore,  for  the  convenience  and  ad- 
vantage, and  even  for  the  security,  of  every  state  to  which  such  ves- 
sels belong.  And  this  being  so,  it  must  be  presumed  to  exist  by  the 
general  consent  of  them  all.  It  is  upon  such  general  consent  express- 
ed in  some  cases,  but  in  very  many  others  implied  only,  as  it  has 
been  submitted  to  the  court  to  be  implied  in  this,  that  a  great  part 
of  the  law  of  nations  depends.  I  say,  therefore,  that  ships  of  this 
description,  namely,  ships  of  war  belonging  to  the  state,  come  within 
that  class  of  things  which  are  considered  by  civilians  to  be  extra  com- 
mercium^  and  exempt  from  all  rights  and  claims  of  private  persons. 
And  I  contend,  that- these  are  not  only  so  in  their  own  ports  and  har- 
bors, but  also  in  foreign  ports.  And  that,  for  the  reasons  which  I 
have  endeavored  to  submit  to  the  court,  this  is  and  must  be  consider- 
ed to  be  a  part  of  the  law  of  nations,  founded  on  the  consent  of  all, 
presumed  from  its  necessity,  for  their  mutual  and  general  advantage 
and  security. 

But  there  is  another  point  of  view  in  which  it  appears  to 
me  to  be  proper  to  contemplate  this  *case.  It  is  the  interest  [  *471  ] 
and  duty  of  every  sovereign  independent  state  to  maintain 
unimpeached  its  honor  and  dignity ;  and  no  attack  upon  these  can 
be  suffered  with  any  due  regard  even  to  its  safety.  Now  I  submit, 
that  to  subject  a  vessel  of  this  nature, — destined  for  such  purposes, 
employed  in  such  service,  and  sailing  under  such  a  flag,  the  flag  of 
an  independent  government — to  arrest  and  interrupt  her  in  her  im- 
portant occupations  at  the  suit  of  individuals  -^  that  this  is  an  indig- 
nity to  the  state  to  which  she  belongs.  And,'  as  I  have  already 
stated,  all  rights  and  claims  between  independent  states  being  mu- 
tual and  reciprocal,  the  ships  of  any  country  which  imposes  this  in- 
dignity upon  another  would  be  liable  in  their  turn  to  the  same  treat- 
ment; and  no  just  complaint  could  be  made  if  it  were  applied.  The 
injury  and  evil  would  be  mutual  and  general ;  and  therefore  I  again 
contend,  that,  upon  this  consideration  also,  it  appears  to  be,  and 
must  be  considered  as  a  p'art  of  the  law  of  nations,  that  such  vessel 
shall  be  exempt  from  all  processes  of  this  kind,  inasmuch  as  aU 
nations  must  be  presumed  to  consent  to  that  which  is  necessary  for 
the  due  maintenance  of  the  honor  and  dignity  of  all. 
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In  the  act  of  court  we  have  stated  that  the  principle  is  always 
admitted  between  independent  states  for  the  protection  and  security 
of  such  ships.     The  reason  and  foundations  of  this  principle  I  have 
endeavored  to  state  to  the  court.     In  making  this  assertion,  we  cer- 
tainly do  not  mean  that  a  series  of  precedents  can  be  laid 
[  *  472  J  before  the  court,  in  which  the  immunity  contended  *  for  has 
been  made  and  allowed  ;  for,  as  I  have  before  stated,  after 
all  the  researches  which  we  have  been  able  to  make,  and  no  diligence 
that  could  be  used  with  any  hope  of  success  has  been  omitted,  it 
still  appears  to  us  to  be  a  new  case.     But  we  depend  strongly  upon 
the  absence  of  precedents  on  the  other  side,  as  establisfai'og  a  ne^- 
tive  of  the  exercise  of  any  authority  of  this  kind ;  and  we  submit  to 
the  court  that  this  is  an  argument  of  no  small  importance,  combined 
with  the  reasons  we  have  stated,  and  upon  which  we  contend  that 
the  denial  of  that  authority  is  to  be  held  a  part  of  the  law  of  nations. 
We  have  stated  the  principles  upon  which  exemption  from  it  is 
claimed  for  ships  of  this  description,  proceeding,  as  we  submit,  upon 
sound  reasoning,  arising  from  the  nature  and  circumstances  of  things; 
which  reasoning  forms,  in  various  instances,  the  rules  of  the  law  of 
nations.     And  it  must  surely  be  of  great  weight,  in  addition  to  what 
we  have  so  been  enabled  to  state,  that  no  case  has  been  found  in 
which  the  contrary  position  has  been  asserted  and  maintained    yo 
case  precisely  the  same  as  this  has  occurred,  as  far  as  we  are  aware, 
here  or  elsewhere;  none  bearing  the  most  distant  analogy  to  ibis 
case  appears  to  have  occurred  in  this  court     Two  cases,  in  some 
degree  analogous  to  the  present,  not  cases  of  salvage,  but  cases  in 
which  private  demands  have  been  set  up  against  public  ships,  have 
been  found  in  the  books  referred  to  by  his  Majesty's  advocate.    The 
one  of  these,  mentioned  by  Bynckershoeck,  is  that  of  certain  Spanish 
ships  of  war,  which  were  arrested,  at  the  suit  of  private  cre- 
[  •473  ]  ditors  of  the  King  •of  Spain,  in  the  harbor  of  Flushing, 
but  which,  upon  representations  of  the  Spanish  ambassador, 
were  ordered  to  be  given  up. 

Sir  William  Scott.  Was  the  arrest  taken  off  upon  such  repre- 
sentations being  received  ? 

The  Advocate  of  the  Admiralty.  The  vessels  were  given  up  mpon 
the  representations  of  the  Spanish  ambassador.  The  course  which 
had  been  adopted  was  desisted  from  upon  those  representations 
being  made ;  but  it  was  the  duty  of  Holland  to  take  care  that  its 
subjects  should  not  be  deprived  of  their  rights ;  these  she  was  bound 
to  protect,  and  therefore  she  pursued  another  course,  that  of  threat- 
ening reprisals. 
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Sir  William  Scott.     If  there  should  be  a  failure  of  justice,  only 
in  that  case. 

The  Advocate  of  the  Admiralty,  Demanding  justice  for  her  sub- 
jects^ with  threats  of  reprisals  in  case  of  denial.  The  very  able 
writer  who  has  stated  this  case  entered  into  some  consideration  of 
the  point  of  the  liability  of  the  property  of  the  sovereign  of  the 
foreign  state  which  may  be  found  within  the  limits  of  another  terri- 
tory :  his  reasoning  seems  to  go  in  support  of  the  liability  of  such 
property  to  just  claims  and  demands  ;  but  I  would  wish  to  draw  the 
attention  of  the  court  to  this  circumstance,  that  he  does  not  take  into 
consideration  the  public  uses  and  services  of  vessels  of  war  belonging 
to  the  state  to  which  I  have  particularly  referred,  and  which  I  consi- 
der as  raising  a  great  distinction.  It  appears  to  me,  that  the  reason- 
ing which  he  applies  to  the  general  public  property  of  governments, 
or  of  a  sovereign,  may  be  allowed  to  be  good  reasoning, 
and  good  law,  without  affecting  *  the  case  of  such  a  ship,  [  *474  ] 
with  respect  to  which  these  proceedings  are  now  pending 
before  the  court ;  and  upon  all  the  grounds  which  I  have  stated,  I 
still  contend  that  this,  being  a  vessel  destined  for  the  service  and  pro- 
tection of  the  state,  comes  under  the  general  considerations  which  I 
have  already  submitted. 

The  other  case  which  occurred  in  America,  I  think,  likewise  ap- 
pears by  analogy,  but  only  by  analogy,  to  apply  to  the  present. 

Sir  William  Scott.     A  case  of  title.  • 

The  Advocate  of  the  Admiralty.  It  was  an  American  vessel  which 
sailed  from  America  in  the  character  of  a  merchant  ship.  She  re- 
turned thither  in  the  character  of  a  vessel  of  war  belonging  to  France ; 
she  was  arrested  by  her  former  owners.  The  first  court  to  which 
the  case  was  carried  dismissed  the  suit ;  by  the  second,  it  was  enter- 
tained ;  and  it  appears  to  have  been  so  entertained  upon  the  reason- 
ing which  is  used  by  Bynkershoeck,  upon  the  liability  of  the  pro- 
perty of  sovereigns  or  kingdoms  in  foreign  states.  In  the  highest 
court  to  which  it  was  appealed,  it  was  reviewed  and  considered  upon 
some  of  the  same  grounds  which  I  have  been  endeavoring  to  state  to 
this  court  as  affecting  this  subject;  and  the  result  was,  that  the  suit 
was  dismissed,  and  the  property  was  not  held  liable  to  the  claims  of 
those  who  had  arrested  it.  So  far,  therefore,  as  precedents  can  be 
found,  they  support  what  I  have  submitted  to  the  court  in  favor  of 
the  exemption  of  vessels  of  this  description  from  private  claims. 

24* 
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It  is  not  denied,  or  intended  to  be,  nor  can  it  reasonably  be  denied, 
that  if  service  has  been  done,  a  remuneration  is  doe  for  h. 
[  •475  ]  It  would  be  contrary  *  to  the  common  principles  of  jnstioe 
to  maintain  the  opposite  proposition,  and  none  such  is  at- 
tempted to  be  maintained.     If  a  service  has  been  done,  a  reeompeiise 
ought  to  be  paid  for  it.     That  we  do  not  deny.     All  that  we  conteod 
for  is,  that  it  has  been  sought  in  an  improper  mode,  and  by  a  pro- 
ceeding which  cannot  properly  be  sustained.     We  have  suggested 
that  a  representation  of  the  alleged  service  might  be  made  to  the 
government  to  which  the  ship  belongs ;  and  that  if  such  were  made, 
remuneration  would,  no  doubt,  be  obtained.     It  is  not  to  be  pre* 
sumed  that  a  foreign  state  would  not  do  justice,  or  that  such  a  repre^ 
sentation  would  be  ineffectual.     But  if  there  were  any  backwardness 
shown  upon  the  part  of  that  state,  the  parties  ■ 

Sir  William  Scott.  It  is  not  stated  in  the  act  of  court  that  any 
such  application  has  been  made  to  the  representative  of  4he  states  o[ 
Holland ;  but  I  Relieve  something  of  communication  was  stated  by 
the  learned  counsel. 

iMshington.  It  was  mentioned  at  the  time  the  monition  was 
moved  for,  that  a  letter,  dated  20th  October,  1819,  was  addressed  to 
the  Baron  Von  Fagel,  in  which  he  was  informed  of  the  salvage 
effected  by  the  salvors  upon  The  Prins  Frederik,  upon  the  fiSih  of 
September  preceding,  when,  by  their  means,  the  ship  and  caigo  were 
saved  from  total  destruction,  and  brought  into  Plymouth ;  and  that 
instructions  had  been  received  to  institute  proceedings  in  this  court, 
for  the  purpose  of  obtaining  compensation  for  their  services. 

Jenner.     No  answer  having  been  given  to  this  letter,  proceedings 
were  immediately  instituted  in  this  court. 

[•476]      *  Lushinffton.     The  action  was  entered  on  the  twenty- 
first. 

Sir  William  Scott  Then  this  was  not  an  application  to  the 
foreign  power  for  any  reward  to  be  paid  for  these  services,  but  an 
intimation  only  that  it  was  meant  to  proceed. 

The  Advocate  of  the  Admiralty.  I  was  submitting  to  the  court 
that  here  would  have  been  no  failure  of  justice.  I  do  not  mean  to 
say  that,  if  these  services  have  been  done,  reward  is  not  due,  and 
ought  not  to  be  paid,  but  that  it  has  not  been  claimed  in  the  proper 
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manner.  I  have  submitted  to  the  court  that  there  was  another  way 
for  the  salvors  to  proceed,  by  application  to  the  foreign  government ; 
and  if  there  were  any  backwardness  in  that  government  in  acceding 
to  the  demand,  they  would  have  a  right  to  the  support  of  their  own 
government  to  enforce  it  as  a  measure  of  justice,  which  every  govern- 
ment is  bound  to  demand  and  secure  for  its  subjects.  I  submit, 
therefore,  to  the  court,  that  there  could  be  no  failure  of  justice.  It  is 
not  to  be  presumed  that  the  foreign  government  would  refuse  to  listen 
to  a  case  of  manifest  justice ;  and  if  it  did,  no  one  can  be  heard  to 
suggest  that  our  own  government  would  not  support  the  application, 
or  that  such  support  could  fail  of  its  due  effect. 

We  have  submitted  to  the  consideration  of  the  court  in  the  act, 
the  great  inconveniences  which  would  arise  if  it  should  be  held  that 
vesselsfof  this  description  were  subject  to  arrest  in  civil  suits  for 
private  claims.     If  such  a  doctrine  were  to  prevail  anywhere,  it  must 
prevail  everywhere,  upon  the  grounds  which  I  have  already 
stated,  that  all  the  *  rights  of  nations  are  general  and  reci-  [  *  477  ] 
procal.  '  Our  own  ships  of  war  would  be  liable  to  the  same 
process  in  foreign  ports,  and  might  be  interrupted  in  the  course  of 
the  most  momentous  public  service,  to  the  hazard  or  destruction  of 
our  best  and  dearest  interests.     The  mere  mention  of  these  conse- 
quences shows  the  monstrous  nature  of  the  attempt  which  is  made ; 
and  I  feel  confident  a  measure,  leading  to  such  results,  can  never  be 
sustained  as  consonant  to  the  principles  of  public  law. 

It  remains  for  me  to  say  a  few  words  respecting  the  circumstances 
on  which  it  is  contended  that  this  vessel  is  not  entitled  to  the  charac- 
ter of  a  ship  of  war.  It  is  said  that  she  is  not  fully  armed,  and  that 
she  has  a  cargo  on  board.  Ships  of  war,  particularly  our  own,  are 
frequently  employed  in  carrying  stores  and  provisions,  bullion,  and 
other  articles  of  small  bulk  in  proportion  to  their  value,  either  the 
property  of  the  state  or  of  individuals ;  and  no  one  has  ever  breathed 
a  doubt,  that  their  public  character  was  affected  by  such  employment 
This  is  a  vessel  of  1,700  or  1,800  tons  burden.  She  had  on  board 
spices,  the  property  of  the  state,  which,  according  to  the  enumeration 
in  the  act  of  the  opposite  party,  amount  to  about  eighty  or  ninety 
tons  ;  a  small  quantity  in  proportion  to  her  bulk,  and  which  might  be 
stowed  away,  if  necessary,  for  hostile  purposes.  She  had  not  her 
full  force  of  men  or  guns,  but  still  was  a  vessel  of  considerable  force. 
She  was  sailing  in  time  of  peace,  when  no  opportunity  was  likely  to 
occur  demanding  the  exertion  of  her  full  original  force,  but  when  still 
the  force  which  she  had  might  be  useful  to  protect  her  from 
insult,  as  it  is  known  that  cruisers  under  *  South  American  [  •478  ] 
flags  have  been  seen  in  south  latitudes,  which  she  had  to 
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pass  in  her  course  from  the  east  to  Amsterdam.  I  conteDd,  therefwe, 
that  these  circumstances  do  not  affect  her  public  character,  and  that, 
as  she  was  sailing  in  the  service  of  the  state,  under  the  flag  and  com- 
mission of  the  state,  she  was  entitled  to  all  the  privileges  of  a  public 
ship  of  war ;  and  that  as  such  a  ship,  on  the  grounds  which  we  faaFe 
submitted  to  the  court,  she  was  entitled  to  exemption  from  this 
arrest 

Jenner^  for  the  salvors.     It  is  now  my  duty  to  trouble  the  court 
with  a  few  observations,  on  behalf  of  those  who  assert  themselves  to 
be  salvors  of  this  ship  and  cargo.     I  admit,  with  my  learned  friends, 
that  this  is  a  case  of  importance,  and  as  they  have  treated  it,  it  may 
also  be  one  of  some  delicacy,  but  in  my  apprehension  of  no  great 
difRculty.     The  principles  upon  which  questions  of  salvag^epend 
are  not  subject  to  the  municipal  regulations  of  the  country  in  which 
the  cases  occur,  but  are  of  general  application. 

The  argument  which  was  urged  by  the  Advocate  of  the  Admiralty 
with  so  much  ingenuity,  that  if  a  foreign  ship  is  to  be  subjected  to 
the  process  of  this  court,  the  ships  of  this  country  may  be  also  sub- 
ject to  a  similar  process  in  foreign  courts,  is  undoubtedly  true,  for 
there  must  be  perfect  reciprocity  between  independent  nations.    Bat 
neither  equity  nor  reason  seem  to  me  to  point  out  any  distinction 
between  the  property  of  subjects  of  a  foreign  power  and  the  public 
property  of  the  foreign  state.     The  same  principle  extends  to  all 
cases  of  salvage ;   and  neither  on  principle  dot  anthority 
[  *  479  ]  can  a  subject  of  this  country  be  deprived  *  of  his  right,  be- 
cause, in  the  prosecution  of  those  rights,  a  ship,  the  public 
property  of  a  foreign  state,  may  be  subjected  to  the  process  of  this 
court. 

It  seems  to  be  taken  for  granted,  that  public  property  is  not,  by 
reason  of  the  nature  of  the  thing,  subject  to  the  demands  of  private 
individuals,  or  to  a  judicial  process  ;  and  cases  have  been  adduced  in 
support  of  this  position,  which,  when  examined,  go  to  prove  the 
direct  contrary.  And  it  is  then  said,  that  they  must  have  been  de- 
cided upon  different  grounds ;  and  we  are  called  upon  to  show,  that 
property  of  this  description  has  been  held  liable  to  proceedings  of 
this  nature.  Now  I  have  always  understood,  that  those  who  claim 
to  be  exempted  from  the  general  law  must  show  the  ground  upon 
which  the  exemption  rests.  If  this  is  not  or  cannot  be  done,  then  the 
general  principle  must  be  applied.  It  will  not,  I  apprehend,  be  suffi- 
cient to  show  that,  by  some  distant  analogy  to  the  jus  gentiumy  there 
may  be  some  slight  pretension  for  this  exemption ;  for  it  would  be 
easy  to  show  that,  by  the  jus  gentiumy  those  who  have  contributed 
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by  their  exertions  to  the  preservation  of  property  have  an  immediate 
claim  for  compensation  upon  the  property  saved,  and  have  a  right  to 
seek  for  that  compensation  in  the  courts  of  that  country  to  which 
the  property  is  brought     In  the  present  instance,  the  courts  of  this 
country  are  those  in  which  the  salvors  have  a  right  to  look  for  their 
reward.     As  the  established  principle  is,  that  they  have  a  lien  upon 
the  thing  saved,  so  they  have  a  right  to  pursue  that  lien  in 
whatever  country  the  property  may  be  situated.    *  It  is  not  [  *  480  ] 
denied  that  they  have  a  right  to  some  compensation,  but  it 
is  said,  that  this  is  not  the  proper  way  of  obtaining  it';  that  the  pro- 
ceeding cannot  be  maintained ;  that  an  application  of  the  nature 
suggested  by  my  learned  friends  would  be  received  with  indulgence 
and  liberality,  as,  indeed,  all  cases  of  salvage  are  entitled  to  be  con- 
sidered. 

At  this  point  of  the  argument  the  court  expressed  a  doubt  whether 
the  case  was,  in  its  circumstances,  a  salvage  case,  observing,  that  if 
the  court  were  to  take  the  representation,  as  stated  in  the  act,  and 
also  in  the  affidavit  of  the  commander,  to  be  true,  and  it  was  not 
contradicted,  it  amounted  only  to  a  very  slight  case,  that  of  putting 
two  men  on  board  the  ship  as  pilots,  which  might  be  expected  as 
matter  of  courtesy,  and  did  not  seem  sufficient  to  justify  the  raising 
a  question  as  to  the  jurisdiction  of  the  court  upon  a  very  nice  and 
delicate  subject. 

Jenner  and  Lushington  replied,  that  they  were  not  aware  that  any 
question  as  to  the  merits  of  the  case  was  intended  to  be  raised  on 
the  protest,  which,  being  to  the  jurisdiction  of  the  court,  they  had 
conceived  it  would  not  be  proper  to  introduce  into  the  act  a  detail  of 
the  services  rendered,  and  had  therefore  struck  out  all  such  matter, 
which  had  been  very  fully  set  forth  in  the  act  as  originally  laid  before 
them,  supported  by  affidavits,  and  which  constituted  a  case  differing 
very  essentially  from  that  stated  by  Captain  Van  Senden,  and  one  of 
very  considerable  merit  on  the  part  of  the  salvors ;  that  supposing 
the  representation  of  the  facts  in  the  protest  to  be  merely 
introductory  to  the  question  of  jurisdiction,  they  considered  [*481  ] 
it  sufficient  to  deny  the  truth  of  such  representation  in 
general  terms,  without  entering  into  particulars ;  that  they  were 
under  great  difficulties  in  what  manner  to  proceed  under  the  present 
intimation  of  this  objection  from  the  court,  and,  after  deliberation, 
suggested,  that,  as  bail  had  been  given  under  protest,  it  might  still  be 
proper  that  application  should  be  made  to  the  government  of  Holland 
for  compensation,  reserving  the  question  of  the  jurisdiction  of  this 
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court,  if  it  should  be  necessary  to  revert  to  it,  without  prejudice  to  tbc 
rights  of  either  party. 

The  court  said,  that  it  could  have  no  objection  to  such  an  arrange- 
ment. 

The  King^s  Advocate  and  the  Advocate  for  the  AdmiraUy  observed, 
that  the  question  as  to  the  rights  and  privileges  of  the  foreign  go- 
vernment was  of  more  importance  than  any  other   consideration, 
otherwise,  in  acceding  to  such  arrangement,  it  would  be  proper  to 
advert  to  the  great  inconvenience  which  had  been  sustained  by  the 
arrest,  and  the  loss  of  several  thousand  pounds  occasioned  bj  the 
detention.     But  as  they  were  not  desirous  to  insist  unnecessarily  on 
the  judgment  of  the  court  on  the  abstract  question,  tfaey  did  not  ob- 
ject to  the  mode  proposed. 

The  case  was  accordingly  directed  to  stand  over,  and  a  memorial 
on  behalf  of  the  salvors  was  presented  to  the  ambassador  of  the  Ne- 
therlands, who,  after  communicating  with  his  own  government, 
requested  that  the  amount  of  the  recompense  due  to  them  might  be 

submitted  to  the  award  of  Sir  William  Scott.     In  eonse- 
[  *  482  ]  quence  *  of  this,  the  case  was   not  again  mentioned  in 

court. 


The  following  is  a  copy  of  the  award  made  by  Sir  William 

Scott :  — 

I  have  considered  the  evidence  respecting  the  Dutch  line  ot  battle 
ship,  belonging  to  his  Majesty  the  King  of  the  Netherlands,  armie  en 
flute,  and  carrying  a  valuable  cargo  of  spices,  &c.,  from  Batavia  to 
the   Texel,    called    The   Prins    Frederik,   which   was   brought  into 
Mount's  Bay  by  the  assistance  of  persons  belonging  to  the  British 
brig  Howe,  of  the  port  of  Penzance.    These  persons  have  since  arrest- 
ed this  ship  and  cargo,  by  a  warrant  issued  from  the  High  Ck>urt  of 
Admiralty,  in  a  cause  of  salvage,  on  account  of  essential  services 
rendered  to  them  in  a  situation  of  imminent  danger. 

The  whole  of  the  evidence  before  me  consists  of  affidavits  made 
by  the  master,  mate,  and  mariners  of  the  brig  Howe ;  of  affidavits 
made  by  the  captain,  lieutenant,  and  four  other  officers  of  The  Prins 
Frederik ;  of  affidavits  made  by  two  officers  of  the  British  navy, 
who  were  witnesses  to  some  parts  of  the  transaction;  and  of  an 
affidavit  made  by  a  person  who  describes  himself  as  French  consular 
agent  and  vice-consul  for  Oldenburgh  and  Mecklenburgh.     An  affi- 
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davit  is  likewise  exhibited,  apparently  signed  by  the  Dutch  captain, 
Van  Senden,  and  produced  as  his,  but  on  which  appears,  in  an  obli- 
terated state,  a  part  of  the  concluding  paragraph,  which  ex- 
pressed his  belief,  that,  but  *  for  the  essential  services  ren-  [  *  483  ] 
dered  by  these  asserted  salvors,  his  ship  would  have  been 
foundered.     It  has  been  communicated  to  me  by  the  proctor  for  The 
Prins  Frederik,  that  he  declined  to  subscribe  this  averment,  upon  the 
ground  that  it  was  not  founded  in  fact.     But  I  confess  it  rather 
appears  to  me,  that,  after  having  stated,  as  he  has  done,  the  several 
particulars  contained  in  the  former  parts  of  his  affidavit,  his  scruples 
about  the  concluding  part  seem  to  be  somewhat  unreasonable  and 
inconsistent ;  for  no  man,  I  think,  can  read  the  account  which  he 
himself  gives  of  the  state  of  the  weather,  of  the  ship,  and  of  the  whole 
crew,  without  arriving  at  the  conclusion  which  he  declines  to  express. 

Upon  the  evidence  contained  in  these  affidavits,  I  have  to  observe, 
1st,  that  the  affidavits  themselves  are  all  made  in  recenti  facto^  when 
the  knowledge  of  the  facts,  and  the  real  sense  of  their  extent  and 
value,  must  be  supposed  to  be  most  full  and  fresh ;  and,  2dly,  that 
they  are  all  produced  on  one  side,  that  of  the  asserted  salvors ;  no 
contradiction  of  any  kind  being  adduced  on  the  other,  unless  this 
affidavit  of  Mr.  Van  Senden  can  be  so  considered. 

Upon  the  evidence,  I  do  not  think  myself  bound  to  observe  more 
particularly,  than  by  stating  that    I  think  that  essential  service  is 
therein  shown  to  have  been  rendered  to  this  ship  and  cargo,  and  like- 
wise to  the  numerous  persons  on  board  ;  both  this  valuable  property, 
and  the  individuals  who  were  in  the  care  of  it,  having  been  preserved 
in  a  state  of  most  critical  danger.     It  appears  to  me,  how- 
ever, that  there  have  been  errors  of  conduct  *  on  both  sides,  [  ^484  ] 
which  have  tended  to  reduce  the  value  of  this  property,  out 
of  which  the  salvage  is  to  arise. 

I  think  that  the  first  application  for  a  recompense,  in  the  nature  of 
salvage,  ought,  in  the  case  of  a  ship  of  war  belonging  to  a  foreign 
state,  to  have  been  made  to  the  representative  of  that  state  resident 
in  this  country.  In  the  present  case  no  doubt  can  be  entertained 
that  just  attention  would  have  been  paid  to  the  application,  and  due 
care  taken,  after  proper  information  obtained,  to  have  answered  the 
claim  in  some  form  or  other,  as  substantial  justice  might  appear  to 
require ;  for  it  is  not  reasonable  to  suppose  that  private  individuals 
in  this  country  should  go  unrewarded,  for  services  performed  to  the 
ships  of  foreign  governments,  when  they  would  have  been  liberally 
rewarded  for  similar  services  performed  for  such  ships  belonging  to 
their  own.  At  the  same  time,  the  valuation  of  those  services  is  pro- 
per to  be  obtained,  at  least  in  the  first  instance,  from  those  govern- 
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inents  themselves,  and  it  is  not  till  after  their  denial  of  justice  that 
recourse  should  be  had  elsewhere.     Instead  of  this,  the  application  is 
made  direct  to  the  captain  of  this  ship,  who  treats  it  with  undue  dis- 
regard and  defiance.     I  say  undue,  because  at  any  rate  some  salvage 
Was  due,  and,  if  he  personally  was  not  liable,  he  ought  at  least  to 
have  informed  them  where  the  demand  was  to  be  made.     On  his 
refusal,  a  warrant  of  detainer  is  sued  out  of  the  Court  of  Admiralty, 
and  this  begets  a  delicate  question  Of  jurisdiction  in  international 
law,  which  the  court  was  disposed  to  treat  with  all  neces- 
[  *  485  ]  sary  caution.    The  vessel  is  said  to  have  been  detained  *  un- 
der the  authority  of  this  warrant,  for  sbc  monibs. 

Why  she  was  not  released  upon  bail,  on  an  application  to  the 
court,  I  know  not;  the  court  would  certainly  have  decreed  it,  if  any 
such  application  had  been  made,  but  without  prejudice  to  the  de- 
pending question  of  jurisdiction.     But  the  real  state  of  the  fact  was, 
I  presume,  that  the  ship  was  in  a  totally  disabled  condition,  and 
could  not  proceed  upon  her  voyage  without  a  total  repair ;  and  if  so, 
it  is  by  no  means  an  exact  representation  of  the  case,  that  she  was 
detained  all  that  time  by  the  mere  authority  of  the  warrant ;  and  it 
is  likewise  an  unfair  charge  that  the  wages  and  maintenance  of  the 
officers  and  crew,  for  the  whole  time,  (amounting,   as   stated,  to 
5,400/.,)  are  placed  to  the  account  of  that  detainer,  when  the  ship 
must  otherwise  have  been  detained  by  her  own  incapacity  to  pro- 
ceed.    I  see  no  reason  whatever  why  much  the  larger  proportion, 
both  of  officers  and  crew,  might  not  have  been  shipped  off  to  Hol- 
land whilst  the  vessel  remained  in  that  state  of  inability  to  proceed, 
however  occasioned. 

The  value  of  the  cargo,  on  its  arrival  in  England,  is  stated  to  have 
been  27,750/. ;  but  this  is  on  a  supposition  that  it  had  suffered  a 
quarter's  deterioration  of  its  value  by  the  distress  which  the  vessel 
had  encountered  on  her  voyage.  This,  however,  is  merely  conjec- 
tural ;  it  may  have  been  much  more,  and  may  have  been  much  less. 

It  was  an  error  on  the  part  of  the  salvors  not  to  have  accepted  bail 

in  the  value  of  32,000/.     The  court,  upon  an  application  from  the 

Dutch  government,  would  certainly  have  decreed  it,  relying 

[  *486  ]  *upon  its  good  faith  in  that  valuation;  and  the  result  of 

the  appraisement  has  sufficiently  shown,  that  the  interests 

of  the  salvors  would  have  been  more  than  sufficiently  protected. 

Upon  consideration  of  the  whole  case,  and  of  what  has  occurred  in 
it,  I  adjudge  the  sum  of  800/.  to  be  paid  to  these  salvors,  together 
with  their  expenses. 
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•  Tarragona.  [  •  487  ] 

Jaly  12,  1821. 

When  a  grant  of  money  in  lien  of  booty  is  made  jointly  to  trustees  for  distribution  amongst 
the  naval  and  military  forces  employed  in  the  capture,  the  trustees  are  bound  to  act 
conjointly,  and  if  they  delegate  their  trust  to  others,  the  persons  deputed  by  them,  though 
severally  appointed,  must  likewise  act  conjointly.  There  ought  always  to  be  a  joint  and 
concurrent  appointment,  and  a  joint  and  concurrent  distribution. 

The  reduction  of  Tarragona  by  the  combined  operations  of  the 
land  forces  under  the  command  of  Lieutenant- General  Lord  William 
Bentinck,  and  a  part  of  the  fleet  under  thp  command  of  Sir  Edward 
Pellew,  (now  Lord  Viscount  Exmouth,)  took  place  in  the  year  1813. 

On  the  7th  of  June,  1820,  a  grant  of  31,531/.  18^.  was  made  to  the 
land  and  sea  forces,  being  the  estimated  value  of  the  booty  taken ; 
and  the  commanders-in-chief.  Lord  William  Bentinck  and  Lord  Ex- 
mouth,  were  appointed  trustees  for  the  distribution. 

The  warrant,  after  reciting  the  capture  of  the  booty  and  the  appli- 
cation, on  the  part  of  the  captors,  for  a  grant  of  the  estimated  value 
thereof,  and  referring  to  the  statute^  for  regulating  the  payment  of 
army  prize  money,  &c.,  was  in  the  following  words  :  —  "  We,  taking 
the  same  into  our  royal  consideration,  are  graciously  pleased  to  give 
and  grant,  and  do  hereby  give  and  grant,  to  the  said  Lieutenant- 
General  Lord  William  Bentinck  and  Admiral  Lord  Viscount  Ex- 
mouth,  the  said  sum  of  31,531/.  18^.;  and  that  the  said  sum  be  issued 
and  paid,  without  any  fee  or  other  deduction  whatsoever,  in  trust  for 
the  benefit  of  the  said  Lieutenant- General  Lord  William  Bentinck, 
and  the  officers,  non-commissioned  officers,  and  privates 
serving  under  his  immediate  *  command,  and  of  Admiral  [  *  488  ] 
Lord  Viscount  Exmouth,  and  the  officers,  non-commissioned 
officers,  and  seamen  and  mariners  actually  on  board  of  our  before- 
mentioned  ships  employed  on  that  service,  as  booty  and  prize,  or 
booty  money  in  the  nature  of  prize  money,  under  the  provisions  of 
the  said  act  passed  in  the  fifty-fourth  year  of  the  reign  of  our  late 
royal  father,  to  be  distributed  under  the  provisions  of  the  said  act  of 
parliament,  and  agreeably  to  our  proclamation  for  the  distribution  of 
prize  in  force  at  the  time  of  the  said  expedition,  and  this  our  royal 
grant,  in  manner  and  in  the  several  proportions  following."  The 
proportions,  in  which  distribution  was  to  be  made  to  the  several 
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classes  of  the  army  and  navy,  were  here  set  forth,  and  the  wairant 
then  went  on  as  follows :  "  And  we  are  farther  pleased  to  direct,  that 
all  such  respective  sums  of  money  shall  be  distributed  as  prize  or 
booty  money,  or  money  in  the  nature  of  prize  money,  according  to 
the  provisions  of  the  said  act  of  parliament  of  the  fifty-fourth  year 
of  the  reign  of  our  late  royal  father,  and  the  several  acts  relating  to 
the  distribution  of  prize  money  in  our  navy,  and  our  said  proclama- 
tion, or  this  our  grant,  and  the  rules  and  customs  heretofore  used  and 
observed  in  our  army  and  navy  respectively  in  that  behalf;  and  the 
agents  entrusted  with  the  distribution  thereof,  by  the  said  Lieuteoant- 
General  Lord  William  Bentinck  and  Admiral  Lord  Viscount  Ex- 
mouth,  shall  give  all  such  notices  and  make  such  notificatioDs  of  such 

distribution  as  are  required  by  the  said  act  of  parliament, 
[  •  489  ]  and  the  several  acts  of  parliament  in  •  force  relatingto  the 

distribution  of  prize  money  in  our  navy,  and  our  said  pro- 
clamation, and  pay  over  all  unclaimed  shares  to  Chelsea  and  Green* 
wich  hospitals  respectively,  to  be  hereafter  paid  to  the  persons  entitled 
thereto,  or  remain  for  the  benefit  of  the  said  respective  hospitals,  ac- 
cording to  the  provisions  and  regulations  of  the  said  acts  of  parlia- 
ment, and  the  several  bills  in  force  relating  to  the  distribution  of  prize 
money  in  our  navy.  And  we  are  further  pleased  graciously  to  order 
and  direct,  that  in  case  any  doubt  shall  arise  respecting  the  said  dis- 
tribution, or  in  respect  to  any  other  matter  or  thing  relating  thereto, 
the  same  shall  be  determined  by  the  said  commanders  of  the  said 
land  and  sea  forces.  Lieutenant  General  Lord  William  Bentinck  and 
Admiral  Lord  Viscount  Exmouth,  or  by  such  person  oi  persons  to 
whom  the  said  commanders  of  the  said  land  or  sea  forces  sbalU  refei 
the  same ;  and  such  determination  shall  be  final  and  conclusive  upon 
all  persons  concerned,  and  as  to  all  matters  and  things  relating  to  the 
said  distribution." 

On  the  28th  of  September,  .1819,  whilst  the  grant  was  in  progress, 
and  before  it  had  received  the  royal  sign  manual.  Lord  William  Ben- 
tinck executed  a  power  of  attorney  in  favor  of  Lieutenant-Colonel 
Kenah,  authorizing  him  to  receive  the  bounty  money  which  might 
be  granted  to  him  and  the  forces  which  had  been  under  his  com- 
mand, and  generally  to  act  for  him  in  every  thing  relating  thereto. 

On  the  4th  of  November,  1820,  Lord  Exmouth  appointed 
[  *  490  ]  John  Petty  Muspratt,  and  Joseph  Grimes  *  his  secretary,  to 

be  his  attorneys,  jointly  and  severally  to  act  for  him  iu  the 
premises,  with  full  powers  for  that  purpose. 

The  amount  of  the  grant  having  been  received,  and  the  numbers 
entitled  to  share  having  been  ascertained,  preparations  were  making 
for  the  distribution,  when  a  difiference  of  opinion  prevailed  as  to  the 
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rights  of  the  agents.  Lord  Exmouth  and  his  attorneys  asserted  that 
the  distribution  should  be  jointly  made,  and  that  the  agency  should 
be  divided  equally  between  the  agents  appointed  by  each  of  the  trus- 
tees, so  that  Colonel  Kenah  should  take  a  moiety,  and  Mr.  Muspratt 
and  Mr.  Grimes  the  other  moiety  of  the  five  per  cent,  commission  on 
the  sum  to  be  distributed  ;  whereas  Lord  William  Bentinck  and  his 
attorney  contended  that  Colonel  Kenah  should  distribute  to  the  land 
forces  exclusively,  and  receive  his  commission  on  the  proportion 
which  he  should  so  distribute. 

After  some  discussion,  it  was  agreed  on  both  sides  to  submit  the 
decision  upon  the  point  to  the  Court  of  Admiralty. 

An  act  on  petition  was  entered  into,  and  the  warrant,  and  also  the 
powers  of  attorney,  exhibited. 

On  the  part  of  Lord  Exmouth,  it  was  submitted,  that  his  Lordship 
and  Lord  William  Bentinck  are  constituted  joint  trustees  for  all  and 
every  the  purposes  directed  in  the  warrant,  and  that  the  actual  pay- 
ment  of  the  several  shares  to  the  one  force  or  the  other  is  a  part  of 
that  joint  trust,  to  be  executed  by  themselves  or  their  agents  jointly 
for  the  whole  ccrtijunct  force,  and  without  distinction  as  to  their  re- 
spective services ;   and  that  Lieutenant- Colonel  Kenah  is 
not  entitled  to  have  the  shares  *  belonging  to  the  array,  with  [  *  491  ] 
the  agency  thereon,  delivered  to  him  separately,  and  in  ex- 
clusion of  the  agents  appointed  by  Lord  Exmouth. 

On  the  part  of  Lord  William  Bentinck  and  his  agent,  it  was  sub- 
mitted, that  the  separate  distribution  by  Lord  Exmouth's  agents  of 
the  share  of  the  navy  to  the  navy,  and  the  separate  distribution  by 
Lord  William  Bentinck's  agent  of  the  share  of  the  army  to  the  army, 
was  consonant  to  law,  custom,  and  equity,  and  in  strict  conformity 
to  the  tenor  of  the  grant ;  that  in  all  the  captures  by  conjoint  expe- 
ditions which  have  taken  place  during  the  last  twenty-five  years,  it 
has  been  customary  for  distribution  to  be  made  separately  by  each 
separate  agent  to  the  naval  and  military  forces  entitled  to  share,  with 
one  exception  only;  that  this  practice  is  founded  on  equity  and 
expedience,  inasmuch  as  the  agent  for  each  description  of  force  must 
necessarily  be  most  competent  to  discharge  the  duties  which  relate  to 
that  force,  and  does  actually  discharge  them ;  that  on  the  occasion  of 
the  capture  of  Genoa,  and  the  distribution  afterwards  made  of  the 
proceeds  granted,  the  same  course  was  pursued,  the  capture  being 
made  by  the  same  naval  and  military  forces,  under  the  very  same 
commanders.  Jt  was  therefore  submitted,  that  4;he  proportion  of  the 
money  due  to  the  army  ought  to  be  paid  over  to  the  agent  appointed 
for  the  army,  and  that  he  ought  to  make  distribution  o£  the  same 
separately,  and  receive  the  agency  thereon  for  his  own  use,  agreeably 
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to  the  provisions  of  the  act  of  parliament,^  and  conformably  to  the 

custom  which  had  always  prevailed  on  similar  occasioDs, 

[  *  492  ]  save  and  *  except  in  some  cases  of  distribution,  in  wbick 

the  house  of  the  late  Sir  John  Jackson,  of  w^hich  Mr.  Mas- 

pratt  (one  of  Lord  Exmouth's  agents)  is  a  surviving  partner,  were 

agents. 

In  reply,  the  universality  of  the  custom  set  up  was  denied ;  and  it 
was  asserted,  that,  in  all  cases  that  had  occurred  since  the  year  ISOO, 
in  which  Sir  John  Jackson  &  Co.  were  agents,  the  agency  had  been 
equally  divided,  and  that  this  course  had  been  pursued  in  conse- 
quence of  legal  advice  obtained  from  Lord  Ellenboroagfa  whilst  prac- 
tising at  the  bar.^ 


1  54  Geo.  m. 

^  The  following  is  a  copy  of  the  case  submitted  to  Liord  EUenboroagh,  and  of  las 
opinion  thereon : 

His  Majesty,  by  warrant  under  his  sign  manual,  (a  copy  of  which  is  herewith  sent) 
granted  the  property  captured  at  the  Cape  of  Crood  Hope,  subsequent  to  the  loth 
September,  1795,  to  General  Sir  Alured  Clarke  and  Lord  Keith,\he  two  commaDd- 
ers-in-chief,  in  trust  to  be  by  them  paid  and  distributed  to  the  captors,  in  manner 
therein  mentioned ;  the  former  of  whom  has  appointed  Alexander  DaTidsoo,  Eoqnire, 
his  attorney,  and  the  latter  the  Honorable  William  Elphinstone,  and  John  Jackson, 
Esquire,  his  attorneys,  jointly  or  separately  to  execute  the  object  of  the  trust  contained 
in  the  said  warrant 

Lord  Keith's  attorneys  have  proposed  certain  resolutions  to  Sir  Alured  Clarke's 
attorney,  to  be  entered  into  for  the  due  administration,  receipt,  and  distribatkm  of  the 
property  under  the  terms  and  trusts  of  the  warrant,  copies  of  which  are  herewith  sent 

Lord  Keith's  attorneys  conceive  that  the  warrant  establishes  a  joint  trust  in  Sir 
Alured  Clarke  and  Lord  Keith,  without  distinction  of  the  two  services  of  the  anny  and 
navy. 

Your  opinion  is  therefore  requested,* 

1st,  Whether  the  warrant  does  not  establish  a  joint  trust  in  Sir  Aloied  Clazke  aod 
Lord  Keith,  without  distinction  of  army  and  navy? 

It  certainly  does ;  it  constitutes  them  joint  trustees  for  both  services,  without  anj 
distinction. 

2d,  Whether  the  legal  title  to  the  property  captured  does  not  vest  the  terms  of  liie 
grant  in  Sir  Alured  Clarke  and  Lord  Keith,  and  enable  them,  or  those  they  may  au- 
thorize, to  demand,  receive,  and  sue  for  the  proceeds,  if  necessary,  in  the  names  of 
them,  Sir  Alured  Clarke  and  Lord  Keith  ? 

It  does ;  and  so  much  is  their  authority  of  a  joint  nature,  that  I  incline  to  think  they 
cannot  make  separate  attorneys  for  the  execution  of  the  trust  on  their  respective 
behalfs,  but  that  the  delegation  and  substitiition  must  be  made  by  both,  under  a  joint 
power  of  attorney,  authorizing  the  persons  appointed  to  act  in  the  name  and  on  behak* 
of  both. 

Sd,  Whether  the  said  resolutions  are  not  legal,  and  comport  with  the  ends  and  ob- 
jects of  the  warrant  ? 

I  have  observed  on  the  proposed  regulations  in  the  mai^n  of  each;  they  are  i& 
general  proper  enough  to  be  adopted  by  the  parties  in  the  execution  of  the  tmst  in 
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*  Judgment.  [  *  493 ] 

Sir  W.  Scott.  This  case  arises  out  of  the  capture  of 
Tarragona,  which  was  taken  in  the  *  year  1813.  A  grant  of  [  *  494  ] 
the  booty  or  to  speak  more  correctly,  of  a  sum  of  money  in 
lieu  of  the  booty  there  taken,  was  made  to  Sir  Edward  Pellew,  (now 
Lord  Exmouth,)  the  commander  of  the  naval  forces  employed  in  the 
the  capture,  and  to  Lord  William  Bentinck,  who  had  the  command 
of  the  land  forces,  in  trust,  to  distribute  it  amongst  the  officers  and 
men  serving  in  the  expedition.  The  grant  is  made  to  them  jointly, 
and  not  severally.  The  law  would,  therefore,  look  to  both  of  them 
for  the  due  distribution  of  every  part  of  the  property  so  intrusted  to 
them.  If  they  had  thought  proper  to  have  acted  personally  in  the 
distribution  of  this  sum  of  money,  there  can  be  no  doubt  that  they 
must  have  acted  conjointly,  for  there  is  no  severance  in  the  grant  Lord 
Wm.  Bentinck,  it  is  true,  might,  and  probably  would,  have  paid  more 
attention  to  the  interests  and  concerns  of  the  army  and  Lord  Ex- 
mouth  to  those  of  the  navy ;  for  it  is  natural  that  a  greater  part 
of  the  actual  management  should  be  in  the  hands  of  the  persons 
respectively  best  acquainted  with  the  different  services ;  but  still  there 
must  have  been  the  concurrent  attention  of  both  of  them  running 
through  the  whole  a|  a  whole.  It  must,  throughout,  have  been  a 
joint  transaction.  It  was  not,  however,  to  be  expected,  that  these 
distinguished  officers  would  act  personally  in  the  business  of  distribu- 
tion, but  that  they  would  delegate  their  authority  to  others.  Lord 
Wm.  Bentinck,  it  seems,  had  given  a  general  appointment  to  Colonel 
Kenah,  as  his  agent,  and,  upon  the  issuing  of  this  grant.  Lord  Ex- 
mouth  gave  a  power  of  attorney  to  Mr.  Muspratt  and  Mr. 
Grimes,  *  constituting  them  his  more  immediate  *  and  spe-  [  *  495  ] 


question,  supposing  the  execution  of  that  trust  had  been  duly  and  effectually  delegated 
to  them ;  upon  which  I  have  observed  in  my  answer  to  the  foregoing  query. 

4th,  Whether  it  is  not  requisite  to  bind  the  parties  by  an  agreement  to  the  before- 
mentioned  resolutions,  or  such  others  as  they  may  enter  into  ? 

I  think  not.  lAdependently  of  the  objection  above  suggested  as  to  the  validity  of 
their  powers,  I  do  not  think  that  it  would  be  proper  to  bind  themselves  conclusively  as 
to  the  execution  of  their  delegated  trust  in  any  one  precise  invariable  mode,  when  the 
varying  exigencies  of  their  trust  may  possibly  require  the  mode  of  its  execution  to  be 
varied  also.  The  engagement  can  only  be  of  an  honorary  nature ;  and  to  that  extent, 
and  in  that  form,  I  see  no  objection  to  it.  I  think  it  would  bo  expedient  for  the  gen- 
tlemen who  are  at  present  the  separate  attorneys  of  Sir  A.  Clarke  and  Lord  Keith  to 
have  new  powers  granted  them  by  Sir  Alured  and  Lord  Keith  jointly,  and  to  receive 
from  them  a  ratification  and  confirmation  of  what  they  have  done  already. 

Edwabd  Law. 

Lincohis  Inn,  December  4, 1801. 
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cial  agents  for  the  distribution  of  this  property.     There  certainly  wu 
no  joint  appointment  of  agents  by  Lord  Wm.  Bentinck  and  Loid 
Exmouth,  but  the  question  is,  whether  the  trust   did  not  devoke 
jointly  upon  the  agents,  although  severally  appointed ;  and  I  am  of 
opinion  that  it  must  be  held  to  have  so  done.     It  was  a  conjoint 
trust  according  to  the  grant ;  and  the  persons  deputed  by  the  original 
grantees  must  take  it  precisely  as  their  principals  had  done.    If  Lord 
Wm.  Bentinck  could  not  sever  himself  from  Lord  Exmouth,  and 
Lord  Exmouth  could  not  sever  himself  from  Lord  Wm.  Bentinck, 
neither  could  the  agent  of  the  one  sever  himself  from  the  agent  of  the 
other.     The  principals  could  have  no  right  to  alter  the  nature  of  the 
trust  confided  to  them  by  the  crown,  and  if  they  delegate  that  trast 
to  others,  it  must  go  to  their  substitutes  precisely  as  it  was  lodged  in 
themselves.     That  things  should  have  taken  the  comse  they  did,  is 
natural  enough.     It  was  to  be  expected  that  Lord  Wm.  Bentinck 
would  nominate  a  person  connected  and  conversant  with  the  affaira 
of  the  army,  and  that  Lord  Exmouth  should  select,  as  his  agents,  per- 
sons well  acquainted  with  those  of  the  navy.     This  is  exactly  what 
must  have  been  supposed  likely  to  occur.     Strictly  speaking,  accord- 
ing to  the  grant  and  according  to  the  act  of  parliament,  the  appoint- 
ment of  the  agents  should  have  been  conjoint  ;^and  although  this  has 
not  been  literally  complied  with,  I  think  it  must  be  taken  as  if  it 
were  so.     The  appointments,  though  several,  are,  in  reality,  and  for 
all  practical  purposes,  to  be  deemed  conjoint.     It  is  said,  tbat  the 

practice  has  been  otherwise ;  that  it  has  been  nsnal  for  the 
[  *  496  ]  *  persons  appointed  by  the  commander  of  the  land  forces  to 

act  exclusively  for  the  army,  and  the  persons  appointed  by 
the  commander  of  the  naval  forces  for  the  navy,  and  it  is  not  impro- 
bable that  it  may  have  been  so ;  but  still  I  think  the  practice  has  not 
been  in  conformity  to  what  the  law  requires.     It  is  certainly  more 
conducive  to  the  security  of  all  parties  interested  that  there  should 
be  a  joint  responsibility,  for  a  separation  of  responsibility  must  neces- 
sarily weaken  the  security  of  all.     It  is  proper,  also,  that  each  of  the 
grantees  and  their  agents  should  know  precisely  what  is  claimed  by 
the  other  branch  of  the  service  as  well  as  by  their  own.     I  should  not 
think  of  making  any  alteration  in  transactions  that  are  long  past  and 
bygone,  and  settled  to  the  satisfaction  of  the  parties  interested,  but 
when  I  am  called  upon  to  consider  the  matter  in  a  subsisting  and 
unfinished  transaction,  I  must  say,  that  I  think  the  practice,  which  is 
stated  to  have  prevailed,  has  been  erroneous.     It  seems  to  me  that 
there  ought  always  to  be  a  joint  and  concurrent  appointment,  and  a 
joint  and  concurrent  distribution.     Something  of  apparent  hardship 
and  injustice  may  possibly  occur  in  this  mode  of  settUng  the  question. 
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The  army,  in  this  particular  instance,  may  have  a  superiority  in  num- 
bers, and  consequently  a  majority  of  interest ;  but  it  must  not  be  forgot- 
ten that  this  might  have  been  just  the  other  way.     The  navy  may,  in 
other  cases,  have  the  same  or  a  still  greater  superiority  in  numbers,  so 
that  though  there  may  be  inequality  in  particular  cases,  yet  there  would 
be  a  general  equality.     Lord  EUenborough,  many  years  ago, 
appears  to  have  viewed  *  the  matter  precisely  in  the  same  [  *  497  ] 
Ught,  and  to  have  expressed  himself  strongly  to  the  same 
effect.     Upon  the  whole,  I  am  of  opinion,  that  the  appointment  of 
of  Lord  Exmouth  and  Lord  Wm.  Bentinck  was  a  joint  appointment; 
that  if  they  had  themselves  acted  under  it  they  must  have  acted  jointly ; 
and  that  they  can  delegate  their  trust  in  no  other  way  than  as  it  was 
received  by  themselves. 


*  Bee,  Wishart.  [  *  498  ] 

Eebraary  6, 1822. 

Pilots  are  not  entitled  to  charge,  as  lay  days,  the  day  on  which  they  enter  and  on  which  they 

leave  a  place  of  quarantine. 

This  was  a  question  of  pilotage,  between  Benjamin  Port,  a  cinque 
port  pilot,  and  John  Wishart,  the  master  and  sol^wner  of  this  vessel, 
depending  upon  the  construction  of  the  Pilotage  Act,^  passed  in  the 
52d  year  of  his  late  Majesty. 

Port,  who  was  a  regularly  appointed  cinque  port  pilot,  boarded  the 
vessel  on  the  4th  of  December  off  Dover,  piloted  her  to  the  Downs, 
and  afterwards  to  Standgate  Creek,  where  she  arrived  about  noon  on 
the  6th  of  December,  and  remained  under  quarantine  until  ten  o'clock 
in  the  morning  of  the  8th,  during  which  time  he  remained  on  board, 
and  then  piloted  her  to  Gravesend,  where  she  arrived-  at  ten  A.  M.,  of 
the  9th.  The  pilot  claimed  to  be  entitled  to  the  sum  of  2L  2s.  for 
boarding  the  ship  off  Dover,  and  piloting  her  to  the  Downs ;  to  the 
sum  of  9L  9s.  for  piloting  her  from  the  Downs  to  Standgate  Creek ; 
to  the  sum  of  IL  As.  for  remaining  there  with  her  three  days  under 
quarantine ;  and  to  the  sum  of  il.  16s.  3d.  for  piloting  her  from  Stand- 
gate  Creek  to  Gravesend  —  amounting  altogether  to  the  sum  of  17/. 


^  52  Geo.  III.,  c.  3,  s.  42. 
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II5.  3d.     The  claim  of  the  pilot  was  admitted  by  the  owner,  except 

as  to  the  sum  of  IL  As,  for  the  time  the  ship  was  under  quarantine, 

and  a  tender  was  made  of  162. 155.  3(2.  as  the  amount  due  to  the  pilot, 

including  8$.  for  remaining  under  quarantine  one  day  only. 

[  *  499  ]  The  *  question  was,  whether  the  days  on  which  the  yessel 

entered  and  left  Standgate  Creek  were  to  be  considered  lay 

days,  for  which  the  pilot  was  entitled  to  charge. 

Lord  Stowell  ^  held  that  they  were  not  so  to  be  considered,  and 
pronounced  the  tender  of  the  owner  to  be  sufficient. 

Note.  The  regulations  of  the  Trinity  House  (confirmed  by  the 
Chief  Justice  of  the  King's  Bench,)  for  the  payment  of  their  pilots, 
are  in  conformity  with  the  decision  of  Lord  Stowell  in  this  case. 


[  •  500  ]  •  Batavia,  heretofore  The  Unity. 

Febraary  15,  1822. 

The  owner  of  a  British  ship  cannot,  by  the  sale  of  his  ship  to  a  foreigner  in  a  distant  put  of 
the  world,  divest  the  seaman  of  his  wages  earned  under  a  contract  entered  into  withhimadl 
in  this  country,  and  the  Court  of  Admiralty  will  enforce  the  payment  of  wiges  fo  earned. 
A  fortiori,  if  the  transfer  of  the  ship  was  merely  colorable. 

This  was  a  suit  ^brought  by  Samuel  Curtis,  for  wages  earned  by 
him  in  the  capacity  of  mate,  on  a  voyage  from  this  country  to  the 
East  Indies  and  back.     The  ship,  originally  named  "  The  Unity," 
was  built  at  Dundee,  in  Scotland,  and  duly  registered  as  the  property 
of  Richard  Thornton,  a  British  subject  She  was  despatched,  under  the 
command  of  James  Turner  as  master,  with  Curtis  on  board  as  mate, 
to  Batavia,  where  she  landed  part  of  her  cargo  —  proceeded  thence 
to  Singpore  and  back  to  Batavia,  where  she  delivered  the  rest  of  her 
cargo.     Whilst  lying  at  Batavia,  Robert  Thornton,  who  was  a  British 
born  subject,  but  had  been  for  some  time  absent  from  England,  caused 
the  name  and  national  character  of  the  ship  to  be  changed,  directing 
the  master  to  obliterate  the  name  "  Unity,"  which  had  been  painted 
on  her  stem,  and  to  call  her  the  "  Batavia  von  Batavia."     Richard 
Thornton  deposed,  that  this  change  of  name  and  national  character 


1  On  the  14th  of  July,  1821,  Sir  William  Scott  was  created  a  Peer  of  the  United 
Kingdom,  by  the  title  of  Baron  Stowell  of  Stowell  in  t)ie  county  of  Gloucester. 
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took  place  in  consequence  of  a  sale  of  the  ship  by  him  to  Robert 
Thornton,  who  had  settled  at  Batavia ;  but  Curtis  and  others  deposed 
that  no  such  transfer  took  place ;  that  the  ship  originally  was  and 
still  remains  the  property  of  Richard  and  Robert  Thornton  and  Wm. 
Ogle  West,  who  were  partners  in  a  house  of  trade  in  London ;  and 
that  the  pretended  transfer  of  the  ship  was,  as  admitted  by 
Robert  Thornton  at  the  time,  for  the  sole  *  purpose  of  evad-  [  *  601  ] 
ing  the  payment  of  the  additional  duties  which  would  be 
charged  upon  her  as  an  English  ship  in  the  ports  and  colonies  of  the 
Netherlands.  The  vessel  was  afterwards  navigated  under  the  Nether- 
lands East  India  flag  to  Antwerp,  when  she  delivered  her  cargo  to 
Wm.  Ogle  West,  to  whom  it  was  consigned,  and  then  sailed  in  bal- 
last for  the  port  of  London.  At  Gravesend,  Richard  Thornton  came 
on  board,  in  the  absence  of  Turner  the  master,  directed  Curtis  to  act 
as  master — to  bring  the  ship  on  to  London — and  to  report  her  at 
the  custom-house  as  a  Batavian  ship,  which  he  accordingly  did, 
representing  himself  to  be  the  ifiaster  and  a  Batavian  man. 

An  appearance  vas  given  under  protest  for  Robert  Thornton,  the 
asserted  owner  of  the  ship. 

The  Advocate  of  the  Admiralty,  in  support  of  the  protest,  argued, 
that  the  court  had  no  jurisdiction  over  this  case,  first,  because  the 
ship  against  which  the  suit  was  promoted  was  a  foreign  ship,  sailing 
under  foreign  colors,  and  belonging  to  a  subject  of  the  king  of  the 
Netherlands,  residing  and  carrying  on  business  in  a  colony  of  that 
kingdom ;  and  that  the  suit  had  been  instituted  without  the  consent 
of  the  ambassador  or  consul  or  other  public  officer  of  the  king  of  the 
Netherlands.  Secondly,  because  the  party  promoting  the  suit  was 
not  a  British,  but  a  Batavian  subject,  and  had  so  sworn  himself  to  be 
when  he  reported  the  ship  at  the  custom-house ;  and  lastly,  that  he 
was  not  the  mate,  but  the  master  of  the  vessel,  and  therefore  inca- 
pable of  suing  for  his  wages' in  the  Court  of  Admiralty. 

•  Lushinffton,  for  the  party  suing,  admitted,  that  the  court  [  *  502  ] 
generally  declined  to  entertain  suits  for  wages  earned  on 
board  foreign  ships,  unless  with  the  consent  of  the  representative  of 
the  nation  to  which  the  vessel  might  belong ;  but  he  contended  that 
this  was  to  be  deemed  a  British  ship ;  that  there  had  been  no  bond 
fide  transfer ;  that  she  was  stiU  the  property  of  the  original  British 
owners,  who  had  disguised  her  solely  for  the  purpose  of  avoiding  the 
payment  of  duties,  and  of  facilitating  their  commerce  with  the  Dutch 
colonies ;  that  Robert  Thornton  was  a  member  of  a  house  of  trade 
carrying  on  business  in  London,  and  was  still  to  be  considered  a  Bri- 
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tish  subject ;  that  the  party  suing  was  a  native  of  England,  and  bad 
never  been  domiciled  in  any  other  country  ;  that  he  had  been  hired, 
and  had  acted  as  mate  during  the  whole  voyage  to  the  East  Indies 
and  back ;  and  that  the  mere  circumstance  of  his  having  assumed 
the  character  of  master  from  Gravesend  to  London  would  not  bar  his 
right  to  sue  in  the  admiralty  for  his  wages,  at  least  until  the  time  of 
his  arrival  at  Gravesend, 

Judgment. 
Lord  Stowell.     If  the  fact  were  fully  established  that  this  vessel 
had  been  transferred  to  a  foreign  owner,  I  should  still  hold,  under  the 
circumstances  of  this  case,  that  this  court  has  aatfaoritjr  to  take  care 
of  the  claims  of  a  British  mariner.     It  can  never  be  allowed  that  the 
owner  shall,  by  selling  his  ship  in  a  distant  part  of  the  world,  divest 
the  seaman  of  his  wages  earned  under  a  contract  entered 
[  *  503  ]  into  with  himself  in  this  country.     I  have  *  not  the  slightest 
doubt  as  to  the  power  of  the  court  to  enforce  such  a  con- 
tract  upon  the  return  of  the  vessel  to  this  country,  and  therefore  feel 
no  hesitation  in  compelling  the  payment  of  the  wages  sued  for.    The 
court  might  certainly  feel  some  delicacy  in  interfering  with  foreign 
vessels,  without  the  sanction  of  the  representative  of  the  country  to 
which  they  belong,  but  I  do  not  believe  that  there  has  been  in  this 
case  any  sale  of  this  ship ;  I  think  it  was  a  mere  colorable  transfer, 
with  a  view  of  avoiding  the  heavy  duties  at  Batavia.    I  am  dear, 
therefore,  upon  the  point  of  jurisdiction  on  this  part  of  the  case;  and 
as  for  the  pretence  that  this  man  has  lost  his  right  of  suing  foT  bis 
wages  as  mate  on  the  voyage  from  this  country  to  Batavia  and  back, 
because  he  acted  in  the  capacity  of  master  in  conducting  the  vessel 
from  Gravesend  to  London,  that  never  can  be  held  a  valid  objection. 
I  shall  overrule  the  protest,  with  costs. 

Note.     This  case  was  no  farther  proceeded  in,  the  wages  being  im* 
mediately  paid. 


[  •  504  ]  •  Juliana,  Ogilvie. 

March  19,  1822. 

In  a  divided  yoyage,  in  which  cargoes  are  successiyelj  taken  in  and  delivered  at  different 
ports,  and  freight  thereby  earned  for  the  owners,  the  mariners  are  by  the  general  law  enti- 
tled to  their  wages  up  to  the  time  of  arrival  at  each  port  of  delivery ;  and  an  atteaipt  to 
extinguish  their  right,  in  case  of  the  loss  of  the  ship  on  the  lost  part  of  snch  divided  roy- 
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age,  by  inserting  a  coyenant  in  the  ship's  articles  that  they  shall  not  be  entitled  to  any  part 
of  their  wages  unless  the  ship  retoms  to  the  last  port  of  dischaige,  will  not  be  upheld  by 
the  Conrt  of  Admiralty.^ 

This  was  a  suit  instituted  by  William  Lattimore,  a  seaman, 
against  George  Horsly  Palmer  and  Lestock  Wilson,  the  principal 
owners  thereof,  for  the  recovery  of  wages  earned  on  board  this  ship. 

A  summary  petition  was  given  in  and  admitted  on  the  part  of  Lat- 
timore, in  which  it  was  pleaded,  that  in  August,  1820,  The  Juliana 
was  designed  on  a  voyage  from  Portsmouth  to  New  South  Wales, 
thence  to  Batavia,  thence  to  Bengal,  and  back  to  the  port  of  London ; 
that  the  master  hired  him  as  a  seaman  on  board  for  the  voyages,  at 
the  rate  of  21.  per  month ;  and  that,  on  the  22d  of  August,  he  went 
on  board,  and  entered  into  articles  of  agreement;  that  the  ship  took 
on  board  convicts  for  New  South  Wales,  and  arrived  there  on  the 
27th  of  December  following,  landed  the  convicts,  and,  having  taken 
on  board  live  stock  and  salt,  in  January,  1821,  set  sail  for  Port  Jack- 
son ;  arrived  there  at  the  latter  end  of  the  same  month,  delivered  her 
cargo,  and  in  the  following  month  proceeded  in  ballast  to  Batavia, 
and  there  arrived  in  the  month  of  March ;  that  she  then  took  a  cargo 
of  poultry  for  Minto,  and  copper,  oil,  and  spices  for  Bengal ;  arrived 
and  delivered  the  poultry  at  Mintoe,  and  proceeded  to  Siccapore, 
where  she  arrived  on  the  4th  of  May  following;  and  having  dis- 
charged the  rest  of  her  cargo,  and  taken  in  300  tons  of  sugar 
for  England,  sailed  on  *  the  15th  of  July,  and  arrived  in  the  [  *  505  ] 
Downs  on  the  19th  of  December;  that  the  ship  struck  on 
the  Kentish  Knock  on  the  24th  of  December,  and  was  wrecked,  and 
all  the  crew,  with  the  exception  of  Lattimore  and  another  mariner, 
were  lost ;  that  Lattimore  was  picked  up  by  a  fishing  boat  on  the 
27th  of  December,  and  came  to  London;  that  he  applied  for  his 
wages,  but  was  refused  payment.  The  petition  then  pleaded  that 
Lattimore  faithfully  performed  his  duty  as  a  seaman,  and  well  de- 
served the  wages  schedulate;  and  it  further  pleaded,  that  during  the 
voyages  aforesaid,  save  the  voyage  from  Calcutta  to  London,  large 
freights  were  earned ;  and  that  on  the  last  voyage  a  considerable  part 
of  the  cargo  was  saved  from  the  wreck ;  and  that  the  freight  earned 
upon  what  was  so  saved  was  more  than  sufficient  to  pay  the  wages 
claimed. 


1  [As  to  stipulations  abridging  the  rights  of  seamen,  see  The  Hoghton,  3  Hagg.  Ad. 
R  100 ;  The  Minerva,  1  Hagg.  Ad.  R.  857 ;  The  Prince  Frederick,  2  Hagg.  Ad.  R. 
896;  Harden  v,  Gordon,  2  Mason,  557 ;  Brown  v.  Lull,  2  Sunin.  448.] 
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Schedule  referred  to  in  the  Petition, 

William  Lattimore,  shipped  on  board  The  Juliana,  22d  of  Augost,  1820, 
and  arrived  at  Deptford,  27th  of  December,  1821,  being  sixteen  months 
and  five  days,  at  the  rate  of  2L  per  month, 32il  6s.  Sd 

By  sundries  received, 7L0s.(iJ, 

25L  6&  8d. 

An  allegation,  responsive  to  the  summary  petition,  was  brought  in 
on  the  part  of  the  owners. 

It  pleaded,  in  the  first  article,  that,  previous  to  the  ship  sailing  bom 
London  in  August,  1820,  articles,  of  the  usual  printed  form^  woe 
prepared  in  duplicate,  and  filled  up,  whereby  the  officers  and  sestmeOf 
engaged  to  proceed  on  a  voyage  firom  Liondon  to  BotABj 
[  *  506  ]  Bay,  the  East  Indies,  and  all  *  ports  and  places  to  the  east- 
ward of  the  Cape  of  Good  Hope,  to  which  she  should  be 
ordered  by  the  owners  or  their  agents,  and  from  thence  back  to  the 
port  of  London,  under  the  conditions  therein  mentioned;  that  the 
articles  of  agreement  were  signed  in  duplicate ;  that  one  part  of  them 
was  sent  to  the  owners  in  London,  and  has  since  been  brought  into 
the  registry  of  the  court,  and  that  the  other  part  was  retained  on 
board  the  ship,  and  was  lost  when  she  was  wrecked  on  the  Kent- 
ish Knock ;  that  by  these  articles  it  was  agreed,  that  no  officer  or 
seaman   should  demand  or  be  entitled  to  his  wages,  or  any  part 
thereof,  until  the  arrival  of  the  ship  at  the  above-mentioned  port  of 
discharge,  and  her  cargo  delivered;  and  it  further  pleaded,  that  by 
the  above-mentioned  port  of  discharge  was  meant  and  intended  the 
port  of  London,  and  that  the  ship  was  totally  lost,  together  with  hct 
cargo,  on  her  return  to  and  before  her  arrival  in  London,  and  before 
any  part  of  her  cargo  had  been  delivered. 

The  second  article  recited  the  latter  part  of  the  summary  petition, 
in  which  it  was  stated,  "  that  when  the  ship  was  wrecked,  a  consider- 
able part  of  the  cargo  was  saved,  and  that  the  freight  earned  upon 
the  part  of  the  cargo  so  saved  was  more  than  sufficient  to  pay  the 
wages  claimed,"  denied  the  truth  of  what  was  so  stated,  and  alleged 
that  the  whole  cargo  was  lost,  except  sixteen  boxes  of  oil  and  ginger, 
supposed  to  be  a  part  of  it,  which,  from  the  damaged  state  they  were 
in,  and  the  expenses  to  which  they  were  liable,  were  of  little  or  no 
value ;  and  if  they  had  been  delivered  in  London,  the  freight 
[  •  507  ]  of  them  would  not  have  *  amounted  to  more  than  about 
131. ;  and  that  no  freight  has  been  received  or  is  due  or  re- 
coverable for  any  part  of  the  cargo. 

The  admission  of  the  first  article  of  this  allegation  was  opposed. 
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Judgment. 

Lord  Stowell.  This  is  a  suit  commenced  by  a  mariner  for 
wages  acquired  in  a  very  long  voyage,  the  particulars  of  which  are 
set  forth  in  a  summary  petition.  It  is  alleged  that  this  seaman,  Wil- 
liam Lattimore,  was  hired  in  August,  1820,  to  proceed,  at  wages 
therein  specified,  on  board  The  Juliana,  from  Portsmouth,  designed 
on  a  voyage  to  New  South  Wales,  Batavia,  Bengal,  and  back  to 
London.  She  accordingly  sailed* with  a  cargo  of  convicts  to  the 
river  Derwent  in  New  South  Wales ;  arrived,  and  landed  them  there, 
took  on  board  live  stock  and  salt  provisions,  and  sailed  to  Port  Jack- 
son, where  she  delivered  that  cargo ;  and  then  sailed  to  Batavia, 
where  she  took  in  a  cargo  of  poultry,  which  she  partly  delivered  at 
Minto,  and  then  sailed  to  Siccapore,  where  she  delivered  the  re- 
mainder, and  took  in  sugar  for  England,  and  various  goods  for  Cal- 
cutta, at  which  place  she  discharged  the  latter  goods,  and  took  in 
other  articles  for  England.  In  the  month  of  December  last  she 
arrived  in  the  Downs,  where,  having  struck  on  the  Kentish  Knock, 
she  was  wrecked,  and  every  soul  on  board  perished,  except  Lattimore 
and  another,  who  were  picked  up  by  a  fishing  boat ;  and  it  is  alleged 
that  this  seaman,  during  the  whole  of  these  voyages,  did  well  and 
ably  perform  his  duty.  These  circumstances  are  all  of  them  honestly 
and  fairly  admitted  by  the  owners ;  but  it  is  pleaded  in  the 
first  article  of  their  *  allegation,  that  all  the  mariners,  previ-  [  *  608  ] 
ously  to  their  sailing  from  England,  signed  articles,  whereby 
it  was  amongst  other  things  stipulated,  that  no  seaman  belonging  to 
the  vessel  should  demand  or  be  entitled  to  bis  wages,  or  any  part 
thereof,  until  her  return  to  London,  and  her  return  cargo  delivered. 
It  is  admitted  by  the  owners,  in  their  answer  to  the  summary  peti- 
tion, that  they  had  received  nearly  three  thousand  pounds  freight  for 
the  early  parts  of  the  voyage,  and  possibly  more,  as  they  had  not  yet 
received  the  whole  of  their  accounts  from  their  agents  in  India ; 
whether  they  had  assured  their  freight  and  received  from  the  insurers, 
or  not,  does  not  appear. 

This  is  then  a  divided  voyage,  in  which  cargoes  successively  taken 
in,  and  delivered  at  different  ports,  earned  freight  for  the  owners  at 
each  port  of  delivery  by  the  known  general  law ;  and  by  the  same 
general  law,  wages  were  earned  by  the  mariners.  I  believe  I  might, 
for  both  purposes,  without  rashness,  appeal  to  the  writings  of  every 
accredited  author  on  such  subjects  in  every  language  of  the  maritime 
nations,  and  to  every  decision  of  their  maritime  courts.  What  the 
contract  was  between  the  owners  of  the  ship  and  the  freighters  does 
not  appear  —  no  contract  is  exhibited,  nor  is  it  described ;  at  what 
time  the  freight,  which  they  admit  to  have  been  received,  was  paid, 
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is  not  stated.     At  any  rate  it  could  therefore  only  have  been  sus- 
pended, not  extinguished,  as  the  wages  of  the  seamen  are  contended 
to  be,  by  the  loss  of  the  ship.     It  is  less  material  to  inquire  into  this 
point,  because  no  agreement  of  the  owners,  however  qualified,  with 
the  freighters,  would  bind  the  mariners  to  forego  any  benefit 
[  •  509  ]  that  belonged  to  them.     If  the  owners  have  foregone  any 
such   benefit  for  themselves,  they   are  undoubtedly  wise 
enough  in  their  generation  to  indemnify  themselves  by  other  terms  of 
the  contract— by  enhancement  of  the  freight  —  or  by  such  other 
means  as  would  restore  the  just  equilibrium  of  interests  under  it 
The  common  mariner  is  easy  and  careless,  illiterate  and  unthinlcii^; 
he  has  no  such  resources,  in  his  own  intelligence  and  experience  in 
habits  of  business,  as  can  enable  him  to  take  accurate  measnres  of 
postponed  payments,  with  proper  estimates  of  profit  and  loss.    I 
observe  that  many  signers  to  these  articles  are  marksmen ;  vAiethet   - 
the  present  suitor  could  write  or  read  does  not  appear ;  for  the  dapli- 
cate  which  he  executed  was  lost  with  the  vessel.     The  probability  is, 
that  if  he  reads  at  all,  non  legit  ut  clericus,  he  does  not  read  with  a 
clerk-like  understanding  of  the  import     Upon  all  principle,  therefore, 
the  agreements  of  the  two  contracting  parties,  so  differently  qualified, 
are  not  to  be  scanned  by  exactly  the  same  measure. 

Another  more  important  distinction  between  owners  and  manners 
is  this,  that  whatever  bargain  the  owners  may  make  with  the  haght* 
ers,  they  can  insure  their  freight  against  all  misadventures  —  notao 
by  the  law  of  France,  which  prohibits  the  owners  from  insuring. 
By  the  law  of  England  their  insurance  of  the  freight  is  as  Utile 
affected  byithe  total  loss  of  the  ship,  as  the  insurance  upon  tbe  ship 
herself.    But  the  mariner  is  not  permitted  to  insure  his  wages  by  the 
policy  of  our  law,  in  order  that  he  may  be  stimulated  to  all  possible 
personal  exertion  for  the  preservation  of  the  ship,  on  which 
[  •  510  ]  alone  all  his  own  interests  are  made  to  *  depend.     The  re- 
sult is,  that  the  mariner  embarks  upon  terms  of  great  com- 
parative disadvantage.     The  owner  contracts  with  a  certainty  of 
receiving  his  freight  at  all  hazards,  if  not  from  the  haod  of  his 
freighter,  from  that  of  his  insurer,  and  it  is  indifferent  to  him  from 
which.     If  he  does  not  insure,  it  is  only  because  he  thinks  it  more 
beneficial  to  himself  to  stand  his  own  insurer.    But  the  mariner  goes 
to  sea  upon  the  single  security  of  the  freight.     His  labors  and  perils 
have  nothing  else  to  trust  to.     Freight  is  the  mother,  and  the  only 
mother  of  wages ;  if  that  goes,  every  thing  goes.     He  has  no  step- 
father, if  I  may  so  say,  in  the  character  of  insurer,  to  supply  the  loss. 
The  freight  being  the  only  security  of  the  mariner,  the  courts  have 
been  jusUy  anxious  to  uphold  his  lien  upon  it.     Whenever  freight  is 
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earned,  his  title  to  wages  becomes  vested,  though  the  time  of  pay- 
ment may,  from  causes  of  necessity  or  convenience,  be  postponed. 
Where  a  voyage  is  divided  by  various  ports  of  delivery,  a  propor- 
tional claim  attaches  at  each  of  such  ports;  and  the  courts  have 
upheld  that  title  against  all  attempts  to  evade  or  invade  it.  The 
attempts  have  usually  appeared  in  the  form  of  renunciations  of  this 
right  obtained  from  the  mariners,  without  any  consideration  what- 
ever advanced  for  this  surrender.  The  first  form  in  which  it  was 
attempted,  was  in  taking  from  them  simultaneous  bonds  to  that 
effect,  at  the  execution  of  the  usual  contract  And  if  the  courts  had 
supported  these  collateral  instruments,  the  ejffect  might  have  been 
this,  that  seamen  might  contract  for  a  voyage  of  circumnavigation 
round  the  globe,  might  deliver  cargoes  at  ten  different  ports, 
at  each  of  *  which  freight  was  earned  by  their  owner,  and  [  *  511  ] 
then  if  the  ship  had  the  misfortune  of  being  lost  in  her  return 
home,  upon  the  Goodwin  Sands,  they  were  to  be  turned  adrift,  if 
they  escaped,  without  a  single  penny  to  face  the  debts  which  the 
necessary  subsistence  of  their  families  had  incurred  during  their  three 
years'  absence,  on  a  service  of  fatigue  and  danger  to  themselves, 
though  of  great  emolument  to  their  owner.  I  shall  state  a  few  lead- 
ing cases  to  show,  that  all  British  courts  have  concurred  in  discounte- 
nancing that  attempt ;  and  I  am  the  rather  disposed  to  do  so,  from 
conceiving  that  great  misreprehension  has  prevailed  upon  the  subject 
of  these  cases. 

The  first  case  that  occurred  after  this  contrivance  of  bonds  was 
resorted  to,  was  that  of  Buck  and  Rawlinson,^  determined  in  the 
Court  of  Admiralty,  afterwards  in  the  Court  of  Chancery,,  and 
finally  in  the  House  of  Lords,  in  1704.  The  captain  of  an  East 
India  ship  took  bonds  on  an  outward-bound  voyage  to  the  East 
Indies  from  the  mariners,  conditioned  that  they  should  not  demand 
any  wages  until  the  ship's  return  to  the  port  of  London,  under  a 
penalty  of  200/.  The  ship  was  lost  in  the  river  Hugley,  after  deliver- 
ing part  of  her  outward  cargo.  On  the  captain's  return  to  England, 
he  was  sued  in  the  Admiralty  Court  by  the  seamen  for  wages  on  the 
outward  voyage ;  his  owners  refused  to  defend  him  ;  he  filed  his  biU 
in  the  Court  of  Chancery  against  them  and  against  the  seamen  for 
wagesf,  for  an  injunction  to  stop  the  then  suits  for  reimbursement. 
The  injunction  was  at  first  granted,  but,  on  further  considera- 
tion and  advisement,  was  dissolved  by  Lord  Chancellor 
•  Somers ;  his  lordship  declaring  that  he  could  not  stop  the  [  *  512  ] 
seamen's  proceedings  for  their  wages;  and  that  if  they 
recovered  their  wages  against  him,  he  had  his  remedy  against  his 
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owners.     Now  nothing  can  be  more  clear  than  that  Lord  Somen 
had  complete  power  to  do  what  he  had  already  done,  to  grant  an 
injunction  if  he  thought  fit.     It  could  be  from  no  defect  of  power  that 
he  had  dissolved  it ;  and  if  these  suits  had  appeared  frivolous  and 
oppressive,  tending  merely  to  exhaust  the  seamen,  and  harrass  their 
employers,  he  must  have  continued  it     The  bonds  mast  have  been 
before  him,  because  they  constituted  the  best  defence  the  captain 
could  make ;  and  they  did  constitute  his  defence  in  the  Court  of 
Admiralty,  in  which  the  suit  went  on ;  for,  as  the  report  says,  the 
captain  made  the  best  defence  he  could,  and  particularly  insisted  on 
the  bonds  which  the  seamen  had  executed,  and  which  that  court  de- 
clared to  be  unjust  and  void  in  law.     Here  is  a  direct  judgment  of 
the  Court  of  Admiralty,  and  a  strong  indirect  judgment  of  that  great 
master  of  equity.  Lord  Somers,  upon  the  invalidity  of  these  bonds. 
For  I  find  great  difficulty  in  supposing  that  that  injunction  wonld 
have  been  dissolved,  if  Lord  Somers  had  entertained  any  doubt  of 
their  invalidity.     He  surely  never  would  have  retraced  his  own  steps 
upon  any  other  ground  than  an  alteration  of  judgment  npon  that 
point,  —  particularly  when  the  force  of  his  expressions  is  considered, 
that  he  could  not  stop  the  seamen  from  proceeding  for  their  wages. 
There  were  proceedings  afterwards  in  the  Court  of  Chancery  between 
the  captain  and  the  East  India  Company,  in  which  Lord 
[  *  513  ]  Keeper  Wright  had  dismissed  the  *  captain's  bill  for  reim- 
bursement of  the  wages  he  had  been  compelled  to  pay  by 
sentence  of  the  Court  of  Admiralty.     The  whole  matter  travelled  up 
afterwards  to  the   House  of  Peers,  where  the  Lord  Keepei's  decrees 
upon  that  point  were  reversed,  and  his  payments  to  the  maimers  so 
far  afiirmed.     It  is  mentioned  somewhere,^  that  the  Lords  disap- 
proved the  sentence  of  the  Admiralty.     I  can  find  no  trace  in  any 
report  of  any  such  disapproval,  but  quite  the  contrary.     On  the  effect 
of  the  judgment,  the  contrary  is   strongly  implied,  for  it  leaves  the 
mariners   in  full   possession   of  their  sentences,  referring  the  other 
parties  to  their  remedy  of  appeal,  if  they  chose  to  try  it.     If  the 
House  of  Lords  had  disapproved,  they  would  have  taken  the  same 
course  that  they  did  with  the  Lord  Keeper's  decrees,  which  they  dis- 
approved, and  signified  their  disapproval  by  reversing.     It  is  a  very 
strong  proof  that  po  expressions  of  disapprobation  dropped  fr8m  the 
noble  and  learned  persons  who  usually  influence  the  law  jadgnaents 
of  that  house,  that  there  the  proceedings  stopped.     There  can  be 
little  doubt,  that  if  such  expressions  of  disapprobation  had  occurred, 
the  East  India  Company,  in  the  temper  which  they  then  manifested, 
would  have  resorted,  in  quick  march,  to  the  Court  of  Delegates,  in 
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confidence  of  such  encouragement  received.    But  I  have  examined 
the  registers  of  that  court  at  and  about  that  period,  and  I  find  that 
no  such  remedy  was  attempted.     The  sentence  of  the  court  stands 
unrepealed ;  and  I  think  I  may  safely  add,  that  Mr.  Vernon  is  correct 
in  referring  to  this  case  in  his  Edwards  v.  Child,^  when  he 
describes  it  as  a  case  affirmed  by  *  the  House  of  Lords  upon  [  *  514  ] 
appeal,  though  the  East  India  Company  had  taken  bonds 
from  the  seamen  not  to  demand  wages  unless  the  ship  returiled  to 
London.     What  are  we  to  understand  by  this  description  ?     There 
were  three  points  before  the  House  of  Lords,  the  two  decrees  of  the  . 
Lord  Keeper  and  the  judgment  of  the  Court  of  Admiralty.     The 
two  decrees  were  actually  reversed.     What  could  be  affirmed,  but 
the  judgment  of  the  Admiralty  ?     The  description,  as  given  by  that 
accurate  reporter,  can  apply  to  nothing  else. 

This  decision  of  the  Court  of  Admiralty  is  not  solitary.  It  ex- 
presses the  standing  law  of  that  court  upon  this  subject.  It  is  de- 
scribed as  such  in  all  books.  It  is  some  confirmation  of  its  being  the 
law  of  that  court,  that  it  is  so  likewise  in  the  Scotch  courts  which 
proceed  upon  equitable  principles  as  it  does,  —  their  Court  of  Admiralty 
and  Court  of  Session.  In  that  learned  work  of  Mr.  Bell,  lately  most 
deservedly  elected  professor  of  law  in  Edinburgh,  entitled  "  Com- 
mentaries on  the  Law  of  Scotland,"  the  case  of  Morrison  v.  Hamil- 
ton ^  is  cited,  as  establishing  a  contract  so  worded  to  be  only  a  sus- 
pension of  the  demand,  not  a  limitation  of  the  right.  Mr.  Bell  seems 
to  think,  that  if  the  agreement  was  more  clearly  expressed,  it  would 
be  held  effectual  in  Scotland.  The  probability  of  such  an  expecta- 
tion is  not,  I  think,  fortified  by  what  immediately  follows,  that  in  the 
case  of  Boss  v.  Glassford,^  in  which  the  party  founded  upon  a  cus- 
tom in  a  particular  port  to  make  such  agreements,  the  court  declared, 
that  if  such  a  practice  did  exist,  it  was  highly  to  be  disapproved 
of,  as  fraught  with  inhumanity  and  destructive  to  trade, 
*  and  that  it  was  high  time  it  should  be  corrected.  If  so,  [  *  515  ] 
clearness  of  expression  for  such  a  purpose  would  not  be 
likely  to  facilitate  its  reception.  ^ 

To  what  I  have  observed  respecting  the  case  of  Buck  and  Raw- 
linson,  I  would  only  add,  that  my  highly  venerated  friend.  Lord 
Chief  Justice  Abbot,  expresses,  in  an  early  and  valuable  publication,^ 
a  most  just  disapprobation  of  the  judgment  of  the  admiralty,  unless 


1  2  Vernon,  728. 
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the  bonds  were  deemed  by  the  court  to  have  been  obtained  bj  frand 
or  oppression.  But  the  fact  must  be  taken  along  with  it  —  that  the 
admiralty  did  so  deem  them,  and  so  pronounce  them ;  for  it  pro- 
nounced them  unjust  and  void  in  law,  which  ia  only  saying  the  same 
thing  in  another  form  of  words.  No  man  willingly  submits  to  injus- 
tice, knowing  it  to  be  such ;  and  if  he  does  submit  to  injustice,  it  is 
upon  advantage  taken  of  his  ignorance  or  his  weakness,  or,  in  other 
words,  by  oppression  or  fraud. 

I  come  now  to  our  courts  of  common  law,  and  the  rather,  because 
I  see  it  declared  in  some  books  that  those  courts  hold  a  different  law 
upon  this  subject  from  the  Court  of  Admiralty.    I  know  not  the 
authority  on  which  that  can  be  asserted.     In  the  first  place^  the  con- 
trary  must  be  presumptively,  at  least,  the  doctrine  of  the  common 
law,  for  being  notoriously  the  rule  of  the  law-merchant,  it  must  be 
taken,  till  the  contrary  is  shown  to  be  the  rule  of  the  common  law, 
which  adopts  the  law-merchant  as  its  guide  upon  the  subjects  which 
it  regulates.     If  a  variation  is  alleged,  it  must  be  shown  to  exist,  and 
by  what  authority ;  all  presumption  is  against  it ;  it  is  the  doctrine 
of  the  law  of  England,  as  it  is  of  the  maritime  world  gene- 
[  •  516  ]  rally,  that  the  title  to  *  wages  accrues  upon  the  receipt  of 
freight,  not  by  the  special  terms  of  the  contract,  but  by  the 
general  policy  of  the  law.     Freight,  wherever  acquired,  is  the  mother 
of  wages,  without  a  word  said  about  such  an  agreement  in  the  terms 
of  the  contract. 

The  great  leading  case  in  the  common  law  is  the  case  decided  by 
that  great  master  of  English  jurisprudence.  Lord  Chief  Justice  Ho\t^ 
No  doubt  can  be  entertained  of  the  reality  of  this  case,  ot  of  its  au- 
thority.    It  is  the  foundation  of  long  proceedings  in  the  Court  of 
Chancery,  reported  by  Mr.  Vernon,^  (Edwards  and  Child.)     It  is 
mainly  relied  on  in  the  argument  in  Dodd  and  Appleby;*  and  it  is 
expressly  recognized  by  Mr.  Justice  Laurence,  in  the  after  considera- 
tion of  that  case,  as  most  justly  decided.     That  case  was  this :  The 
captain  of  the  ship  Success  took  bonds  from  the  seamen,  when  be 
hired  them,  not  to  demand  any  wages  till  the  return  of  the  ship  to 
the  port  of  London,  and  not  to  demand  any  wages  if  the  ship  -was 
lost  before  her  return  to  it.     The  ship  sailed  to  Bengal  and  delivered 
her  cargo,  and  was  taken  by  the  French  on  her  return  voyage.     The 
captain  was  sued  by  the  mariners  for  the  wages  that  became  due  at 
Bengal,  and  although  the  bonds  were  given  in  evidence  in  an  action 
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tried  before  the  Lord  Chief  Justice  Holt,^  yet  the  mariners  recovered 
their  wages.  The  bonds  being  given  in  evidence,  it  is  clear,  first, 
that  there  was  no  objection  to  their  mere  form  and  execution ;  second- 
ly, that  they  must  have  been  considered  by  the  judge,  being  noticed 
as  the  foundation  of  the  defence.  The  result  was  the  same  as  in  the 
admiralty,  —  that  they  were  deemed  intrinsically  bad ;  in- 
tended to  *  control,  not  the  terms  of  the  contract,  but  a  [  *  517  ] 
great  principle  of  the  general  law  independent  of  those 
terms,  and  as  such  not  entitled  to  its  protection.  Here  is  this  case, 
described  by  Mr.  Justice  Laurence  as  most  correctly  decided,  and 
unopposed  by  any  one  succeeding  case  before  Appleby  and  Dodd ; 
for  what  preceding  case  to  that  case  is  there  in  which  Lord  Chief 
Justice  Holt's  holding  is  at  all  controverted  ?  Succeeding  and  oppos- 
ing cases,  if  any  occurred,  must  have  beefa  recorded ;  if  no  such 
cases  are  shown,  it  must  be  taken  that  the  determinations  which  fol- 
lowed must  have  followed  the  same  course,  and  that  the  law  was  so 
settled.  It  is  a  great  confirmation  of  this,  that  these  collateral  bonds 
were  universally  given  up  as  ineffectual,  and  that  another  contri- 
vance was  resorted  to  on  which  the  parties  now  rely. 

The  case  of  Edwards  v.  Child  was  subsequently  carried  up  into 
the  Court  of  Chancery,  by  the  captain  proceeding  against  the  East 
India  Company  for  his  own  wages,  and  reimbursement  of  the  wages 
he  had  paid  the  seamen,  and  the  Lord  Chancellor  decreed  both  should 
be  paid  to  him  with  interest  and  costs.  So  that  here  was  a  strong 
affirmance  of  the  equity  of  Lord  Chief  Justice  Holt's  decision  by  this 
judgment  of  that  court.  Mr.  Justice  Laurence  observes,  in  his  judg- 
ment in  Dodd  and  Appleby ,2  that  the  Court  of  Chancery  might  have 
considered  that  there  was  something  unreasonable  in  the  bargain. 
Nothing  can  be  more  just  than  that  conjecture ;  for  on  what  other 
ground  could  it  have  refused  all  efiect  to  the  bonds  ? 

Upon  a  fair  view  of  these  authorities,  I  think  myself  enti- 
tled *  to  say,  that,  in  the  judgment  of  the  Court  of  Admiralty,  [  *  518  ] 
of  the  Courts  of  Common  Law,  of  the  Court  of  Chancery,  and 
of  the  House  of  Lords,  so  far  as  they  have  been  called  to  the  considera- 
tion of  the  subject,  the  attempt  to  extinguish  the  right  of  the  mariner 
by  collateral  bonds  of  renunciation  had  clearly  failed.    Another  mode 
was  to  be  resorted  to,  —  that  mode  which  the  courts  of  Scotland 
have  reprobated,  of  inserting  a  covenant  into  the  contract  itself  to 
the  same  effect  as  that  which  had  failed  in  the  form  of  a  bond.    And 
this  was  intended*,  it  is  said,  to  meet  the  difficulty.     What  difficulty  ? 
Difficulty  there  was  none  in  the  law,  for  the  law  was  clear  and  set- 
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tied ;  —  difficulty  there  was  none  arising  firom  any   contrariety  of 
judgments  in  the  courts,  for  their  judgments  were  all  in  harmony.   I 
know  of  no  difficulty  but  the  ordinary  one  of  finding  the  monej, 
when  it  became  occasionally  due  under  the  ancient  and  confirmed 
expositions  of  the  law.     Those  who  advised,  and  those  who  adoptd 
the  contrivance,  entertained  doubtless  the  hope  that  all  difiiculties  of 
this  species  would  be  removed  by  the  simple  transfer  of  the  covenant 
from  the  bond  into  the  contract.     It  seems  to  have  had  its  fair  share 
of  temporary  success  ;  for  my  ^honored  friend,  the  learned  Lord  Chief 
Justice,  mentions,  in  the  excellent  publication  I  have  adverted  to, 
that  no  seamen  had  then  claimed  in  any  court  against  the  covenant, 
down  to  1802.     When  the  transfer  had  been  made  of  this  covenant 
from  the  bond  to  the  contract  does  not  distinctly  appear ;  but  it  was 
not  brought  (tontroversially  to  the  notice  of  any  court  till 
[  •519  ]  1808,  in  the  case  of  Appleby  and  •  Dodd,i  tried  at  Guild- 
hall before  Lord  EUenborough,  in  which  the  seaman  was 
nonsuited  upon  his  contract ;  and  in  the  following  term  moved  for  a 
new  trial.     It  was  moved  very  particularly  on  the  authority  of  Lori 
Holt's  decision  in  the  case  of  bonds.     The  reporter  says,  that  Lord 
EUenborough  had  ruled  that  the  true  construction  of  the  articles 
founded  on  the  policy  of  the  act  of  37  Geo.  III.  c.  73,  excluded  the  plain- 
tiff's title  pro  raid.     That  act  was  a  West  India  act,  levelled  against 
the  frequency  of  desertion  in  a  West  India  voyage,  which  the  roy^ 
in  question  was.     In  its  preamble,  and  in  its  whole  provisions,  it  is 
confined  to  the  prevention  of  that  mischief  so  prevalent  in  those  voy- 
ages.    In  the  after  consideration  of  the  case,  Lord  EUenbotough  is 
reported  to  say,  "  that  the  reason  of  this  stipulation  was  no  doubt  to 
oblige  the  mariners  to  return  home  with  the  ship,  and  not  to  desert 
her  in  the  West  Indies ;  yet  the  terms  of  it  are  general,  and  include 
the  present  case ;  and  we  cannot  say,  against  the  express  contract  of 
the  parties,  that  the  seamen  shall  recover  their  wages ;  and  he  ad- 
verts further  "  to  the  anxious  policy  of  the  legislature  to  enforce  the 
return  home  of  seamen  in  their  ships  from  the  West  Indies.-'    I 
think  it  is  clear  from  this,  that  his  lordship  calls  in  this  particular  act 
as  supplemental  and  auxiliary  to  this  construction,  and  that  he  makes 
the  intent  of  this  stipulation  to  be,  without  doubt,  the  enforcement 
of  the  policy  of  the  West  India  act.     But  you  cannot  associate  this 
policy  with  this  East  India  voyage,  which  has  nothing  to  do  either 
with  its  preamble  or  its  provisions  against  West  India  de- 
[  *  520  ]  sertions,  for  *  which  purpose  alone,  as  his  lordship  asserts, 
the  parties  inserted  the  stipulation,  and  which  therefore,  I 
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presume,  he  would  hot  be  inclined  so  to  construe  and  apply,  where 
no  such  purpose  was  in  contemplation.  Far  from  me  be  the  pre- 
sumption of  impugning  a  judgment  proceeding  from  persons  of  such 
splendid  talents  and  character ;  —  I  knew  them  too  well  and  respect- 
ed them  too  highly ;  —  all  I  say  is,  that  the  judgment  does  not  ap- 
proach to  the  present  case ;  it  stands,  if  I  may  so  say,  at  the  distance 
of  half  the  globe  from  it  The  present  question  is,  therefore,  as  far 
as  I  know,  untouched ;  and  this  court  is  called  upon,  for  the  first 
time,  to  sanction  this  covenant  in  the  contract,  where  it  has  no  pecu- 
liar policy  to  support  it,  but  stands  upon  the  sole  ground  of  ousting 
the  general  law,  to  the  disherison  of  the  mariners  of  this  country. 

In  considering  that  question,  I  am  not,  I  think,  to  forget  the  high 
authorities  under  which  it  has  been  uniformly  held,  that  such  a  cove- 
nant dehors  the  articles,  but  executed  at  the  very  same  time,  and  for 
the  very  same  purpose,  and  in  the  very  same  terms,  and  by  the  very 
same  parties,  was  unreasonable  and  unjust,  and  to  be  frowned 
upon  by  the  law.  Does  it  become  more  reasonable  and  more  just 
by  being  incorporated  in  the  articles?  Is  itS  moral  quality  at  all 
altered  and  improved  by  this  mere  alteration  of  form  ?  If  vicious 
in  its  substance  and  grain,  is  it  purified  by  inserting  it  in  the  arti- 
cles ?  Is  the  bond  the  mother  of  all  the  mischief  ?  How  this 
might  be  considered  in  a  court  of  common  law,  I  cannot  presume  to 
predict.  I  know  that  that  system,  admirable  in  its  construc- 
tion, and  still  more  in  its  actual  *  administration,  resting  [*  521  ] 
most  properly  on  its  ancient  and  approved  technical  rules,  is, 
on  that  account,  sometimes  unable  to  reach  the  real  justice  of  a  case, 
which  it  therefore  leaves  to  other  jurisdictions  to  discover  and  apply. 
No  small  part  of  the  chancery  jurisdiction  is  built  upon  this  very 
foundation.  That  exercise  of  jurisdiction  is  not  seldom  so  applied  to 
maritime  contracts.  In  the  first  case  I  lay  my  hand  upon,  Edwards 
V.  East  India  Company,^  it  is  stated,  "  that  though  a  charter-party 
is  so  penned  that  no  freight  can  be  recovered  upon  it  at  law,  yet  if 
the  ship-owners  have  .  a  just  demand,  equity  will  relieve  them." 
A  court  of  law  works  its  way  to  short  issues,  and  confines  its  views 
to  them.  A  court  of  equity  takes  a  more  comprehensive  view, 
and  looks  to  every  connected  circumstance  that  ought  to  influence 
its  determination  upon  the  real  justice  of  the  case.  This  court  cer* 
tainly  does  not  claim  the  character  of  a  court  of  general  equity,  but  it 
is  bound,  by  its  commission  and  constitution,  to  determine  the  cases 
submitted  to  its  cognizance  upon  equitable  principles,  and  accord- 
ing to  the  rules  of  natural  justice.  How  far  a  court  of  law  would 
limit  its  view  of  the  question  to  the  letter  of  the  contract,  and 
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leave  these,  improvident  men  to  find  their  way  in  a  Court  of  Eqnitj 
out  of  a  bargain  which  that  court  has  deemed  unreasonable,  when  i: 
appeared  in  another  form  substantially  the  same,  I  am  not  entitled  to 
pronounce.     There  are  those  who  perhaps  might  lament,  if  this  bum- 
ble class  of  suitors  were  compelled  to  a  pilgrimage  throogb 
[  *  522  ]  a  second  court     This  court  is  not  *  disposed  to  impose  ikst 
burden  upon  them ;  it  will,  as  far  as  it  can,  protect  these 
illiterate  and  unexperienced  persons  against  their  own  ignorance  and 
imprudence.     And  I  confess  I  feel  disposed  to  do  so  more  in  the  case 
of  mere  articles  than  in  the  case  of  articles  and  bonds ;  because  I  think 
it  much  more  probable  that  covenants  bearing  hard  upon  them  sbonSd 
slip,  unnoticed,  into  articles  which  they  execute  as  mere  fomiaiiostnz- 
ments  of  course,  than  into  bonds,  which  are  instruments  of  rare  ocenr- 
rence  to  them,  and  by  which  their  curiosity  would  naturally  be  exdted 
and  alarmed.     I  may  add,  that  the  terms  in  which  ^the  stipnlatioii 
appears,  might  probably  be  understood  by  the  mariners,  as  they  are 
actually  understood  by  the  courts  of  Scotland,  to  signify  only  a  post- 
ponement of  the  payment,  not  a  privation  of  the  title  which  the  law 
had  guaranteed  to  them.     The  words  are  sufficiently  satisfied  by  that 
interpretation  ;  and  I  infer,  from  the  present   proceeding,  that  the 
mariners  so  understood  them,  otherwise  they  might  be  charged  with 
a  want  of  that  good  faith  with  which  they  have  a  right  to  be  cre- 
dited, if  they  were  now  resisting  a  claim  which  they  fully  nnderstood 
and  admitted  at  the  date  of  the  agreement. 

I  have  been  alarmed,  in  the  argument,  with  the  terrible  cooseqaeDces 
that  are  to  ensue,  if  I  should  reject  the  allegation ;  for  that,  in  that 
case,  it  is  said,  the  representatives  of  all  the  unfortunate  persons  who 
have  perished  would  attempt,  by  the  same  remedy,  to  recover  the 
expected  fruits  of  the  labors  and  perils  of  their  departed  relatives. 
That  objection  carries  with  it  no  terror  to  my  mind.    If  they 
[  *  523  ]  •  are  entitled  to  the  remedy,  it  is  peculiarly  fit  in  such  a  case 
as  this  that  they  should  have  it. 

It  has  likewise  been  urged,  for  the  same  purpose  of  alarm,  that  I 
should  introduce  a  diversity  of  law  upon  the  same  subject  That 
suggestion  assumes  what  I  am  not  prepared  to  admit,  that  a  court  of 
law  would  give  a  sanction  to  this  contrivance  for  eluding  the  law  by 
the  incorporation  of  the  covenant  in  the  articles.  I  am  not  to  anti- 
cipate, from  any  thing  that  has  yet  happened,  that  this  will  take  place; 
but  if  it  did,  no  diversity  is  introduced ;  it  is  a  diversity  already  exist- 
ing; it  is  no  more  than  that  which  ordinarily  results  from  the  difier- 
ent  operation  of  the  rules  of  law  and  the  principles  of  equity. 

It  is  an  objection  often  justly  made  to  arguments,  that  cases  d 
great  hardship  and  inconvenience  are  put  to  exemplify  the  evil  con- 
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sequences  that  may  result  from  the  doctrine  which  is  opposed,  if  it 
should  be  established  that  the  cases  are  extreme  and  extravagant — 
exist  only  in  the  regions  of  ingenious  fiction — and  lie  quite  beyond 
the  sphere  of  all  moral  probability.  What  is  the  actual  existing  case 
in  the  simplest  form  of  fact  ?  Here  is  a  poor  man  compelled  to  sue  as 
a  pauper,  not  being  able  to  find  any  body  to  stipulate  for  him  in  costs ; 
a  man  in  a  station  of  life  very  humble,  but  most  useful,  and  on  that 
acdount  highly  to  be  protected  and  favored  by  the  maritime  law  of  a 
great  maritime  country.  He  enters  into  the  service  of  this  ship  in 
the  port  of  London.  She  carries  a  most  troublesome,  a 
most  disgusting,  and  a  most  dangerous  cargo,  a  cargo  of  [  *  524  ] 
convicts,  to  New  South  Wales,  which  she  delivers  at  that 
end  of  the  globe.  These  wages  are  earned  by  the  general  law, 
without  regard  to  any  special  agreement.  Here  she  takes  in  a 
new  cargo,  and  earns  more  wages  by  the  delivery  at  Port  Jackson, 
where  more  freight  is  carried.  She  sails  to  Batavia,  where  a  ftew 
cargo  is  taken  in,  which  is  delivered  at  Minto  and  Serampore,  with 
new  earnings  of  freight  and  wages.  She  takes  in  a  new  cargo, 
partly  for  Calcutta,  and  partly  for  London ;  delivers  the  goods  at 
Calcutta  where  the  same  benefit  accrues  to  her  owners  and  mari- 
ners;- and  takes  in  more  goods  for  London,  for  which  port  she  sails. 
She  arrives,  infra  quatuor  maria^  in  what  the  law  calls  the  King  of 
England's  chambers,  in  the  Downs,  in  the  very  fauces  of  the  ultimate 
port,  after  a  voyage  of  above  sixteen  months'  continuance.  There 
this  ship  is  unfortunately  wrecked,  and  every  soul  on  board,  captain, 
officers,  and  crew,  (amounting  I  know  not  to  how  many,  but  I  observe 
that  forty  names  are  subscribed  to  the  one  contract  that  remains,)  all 
perish,  save  these  two  men,  who  only  are  left  alive  to  tell  the  story. 
He  applies  for  his  wages,  states  his  services  of  labor  and  danger,  which 
are  not  denied ;  but  he  is  met  by  a  covenant,  that  he  shall  not  be 
entitled  to  any  thing  unless  the  ship  is  actually  returned  to  London. 
I  mean  no  reflection  whatever  on  the  gentlemen  who  avail  themselves 
of  the  objection.  They  have  a  right  to  demand  the  judgment  of  the 
court  upon  their  covenant  for  their  own  interests  in  this  case, 
and  those  general  interests  of  other  *  persons  occupied  in  [  *  525  ] 
other  cases  of  the  like  kind.  I  must  particularly  speak  with 
marked  approbation  of  their  personal  conduct  towards  this  man  in 
his  calamitous  condition.  He  was  naked  and  they  clothed  him ;  hun- 
gry, and  they  gave  him  food ;  sick,  and  they  administered  carefully 
to  his  recovery.  On  regaining  his  health  he,  not  unjustly,  requires 
his  wages.  But  the  result  is,  perierunt  iempora  longi  servilii !  for 
himself  and  his  disappointed  family,  (if  he  has  one,)  and  he  is  com- 
pelled to  come  to  this  court  as  a  pauper  for  his  pittance,  having 
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nothing  to  show  but  his  services  and  his  misfortunes,  not  much 
sweetened  by  the  consolation  of  being  informed  that  it  is  all  his  owe 
doing,  and  that  he  has  thought  fit  to  bring  it  upon  himself  by  his  owe 
indiscretion  in  signing  such  a  contract 

I  shall  say  no  more  than  that  this  is  the  first  court  to  which  this 
covenant  has  been  directly  presented,  in  a  manner  naked  of  any  par- 
ticular act  of  parliament  or  of  any  peculiar  circumstance  that  should 
give  a  special  influence  and  color  to  the  judgment  upon  the  general 
question  of  its  validity.     The  facts  of  the  case  are  such  as  cannot 
recommend  it,  I  think,  to  any  court  upon  any  discussion.    Bat  at 
any  rate,  I  will  not  be  the  first  judge  on  record  who  shall  give  it  a 
sanction.     I  therefore  reject  this  article  of  the  allegation,  and  shall  of 
course  proceed  upon  the  summary  petition,  and  if  it  be  dulysnpporfed 
by  proof,  shall  feel  myself  bound  by  law,  authority,  and  justice, lo  pro- 
nounce for  the  wages  on  the  outward  voyages. 

[  *  526  ]      *  Note.     The  second  article,  which  was  merely  contrt- 
dictory  to  a  part  of  the  seaman's  summary  petition,  alleging 
that  enough  of  the  cargo  was  saved  to  answer  the  wages,  was  ad- 
mitted without  opposition. 
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Extract  from  the  definitive   Treaty  of  Peace  hetween  Great  Britain  and 

France ;  signed  at  Paris  the  30tA  of  May,  1814. 

ADDITIONAL  ARTICLE. 

*  1st. — His  Most  Christian  Majesty,  concurring  without  reserve  in  the  senti- 
mepts  of  His  Britannic  Majesty,  with  respect  to  a  description  of  traffic  repug- 
nant to  the  principles  of  natural  justice  and  of  the  enlightened  age  in  which  we 
live,  engages  to  unite  all  his  efforts  to  those  of  His  Britannic  Majesty,  at  the  ap- 
proaching Congress,  to  induce  all  the  powers  of  Christendom  to  decree  the 
abolition  of  the  Slave-Trade,  so  that  the  said  trade  shall  cease  universally,  as  it 
shall  cease  definitively,  under  any  circumstances  on  the  part  of  the  French 
government,  in  the  course  of  five  years ;  and  that  during  the  said  period  no 
slave  merchant  shall  import  or  sell  slaves,  except  in  the  colonies  of  the  State 
of  which  he  is  a  subject. 
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Extract  of  a  letter  from  Lord  Castlereagh  to  the  Duke  of  Wellington  ;  dated 

Foreign  Office^  August  6thy  1814. 

A  SECOND  regulation,  highly  important  to  prevail  on  France  to  accede  to,  is, 
a  reciprocal  permission  to  our  respective  cruisers,  within  certain  latitudes,  to 
visit  the  merchant  ships  of  the  other  power,  and  if  found  with  slaves  on  board, 
In  contravention  of  the  law  of  their  particular  State,  to  carry  or  send  them  in 
for  adjudication.  To  soften  the  exercise  of  this  power,  perhaps 'it  might  be 
expedient  to  require  the  sentence  of  condemnation  to  be  passed  in  the  Courts 
of  Admiralty  of  the  country  to  which  the  ship  detained  belongs ;  the  proceeds, 
if  condemned,  being  divided  between  the  captors  and  the  State.  Some  power 
of  this  nature,  within  the  tract  of  the  Slave-Trade,  is  of  the  first  importance. 

VOL.   II. DOD.  27 


ii  APPENDIX. 


[  •  2  ]  •  APPENDIX  (C.) 

Extract  of  a  letter  from  the  Duke  of  Wellington  to  the  Prince  of  Benecenlo; 

dated  Paris,  August  26th,  1814. 

It  would  be  desirable,  secondly,  that  the  ships  of  war  of  both  nations  shoald, 
within  the  northern  tropic,  and  as  far  to  the  westward  as  longitude  twenty-fire 
from  Greenwich,  have  permission  to  visit  the  merchant  ships  of  both,  and 
to  carry  or  send  in  for  adjudication  those  found  with  slaves  on  board,  in  contra- 
vention of  the  law  of  the  State  to  which  they  should  belong.     It  would  be  ex- 
pedient to  arrange  that  the  adjudication  should  take  place  in  the  Courts  of  the 
Admiralty  of  the  country  to  which  they  belong,  and  that  the  proceeds,  if  ibe 
vessel  should  be  condemned,  should  be  divided  between  the  captors  and  the 
State. 
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Extract  of  a  letter  from  the   Duke  of  Wellington  to  Lord   Ca^Iereagk; 

dated  Paris,  November  5th,  1814. 

My  Lord, — Having  had  an  opportunity  of  talking  with  the  minister  of  ma- 
rine last  night,  regarding  the  measures  to  be  adopted  to  cany  into  execution 
the  king^s  orders  for  preventing  the  Slave-Trade  on  the  north-west  coast  of 
Africa,  I  discovered  that  that  proposed  in  my  note  of  the  26th  of  August,  ad- 
dressed to  the  Prince  of  Benevento,  namely,  the  reciprocal  search  by  ships  of 
war  of  both  nations,  of  vessels  trading  on  the  coasts,  was  so  disagreeable  to  the 
government,  and  I  had  seen  in  different  publications  that  it  was  likely  to  be  so 
much  so  to  the  nation,  that  there  was  no  chance  in  succeeding  in  geUiog  ft 
adopted,  and  therefore  I  prepared  the  memorandum,  of  which  I  inclose  the 
copy,  to  be  submitted  to  the  minister,  at  a  meeting  which  I  was  to  have  with 
him  this  day. 


[•3]  APPENDIX  (E.) 

Extract  from  the  Protocol  of  the  second  special  Conference  relaiive  to  the 
Abolition  of  the  SlavC'Trade,  Vienna,  January  28£A,  1815. 

Lord  Castlereagh  ayant  dit  dans  le  cours  de  ces  explications  que  VshoU- 
tion  de  la  Traite  sur  toutes  les  cotes  au  Nord  de  PEquateur,  etoit  surtoul  de- 
sirable, comme  fournissant  les  moyens  les  plus  simples  et  les  plus  mis  poor 
mettre  un  terme  a  tou  traffic  illegal  et  fraudulent,  et  pour  exercer  la  Police 
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contra  les  Batimens  qui  se  prateroient  k  un  pareil  traffic,  M.  le  Prince  Talley- 
rand a  prie  Lord  Castlereagh  de  determiner  le  sens  de  cette  derniere  expres- 
sion. Lord  Castlereagh  a  repondu  qu'il  entendoit  par  cette  Police  celle  que 
tout  GouvernemeDt  exer^oit  en  vertu  de  sa  propre  Souverainet^,  ou  de  ses 
Trait^s  particuliers  avec  d'autres  Puissances. 

M.  le.  Prince  Talleyrand,  et  M.  le  Comte  Palmella  ont  dit,  qu'ils  n^admet- 
toient  en-fait  de  police  maritime  que  celle  que  chaque  Puissance  exerce  sur 
ces  propres  Batimens* 
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DECLARATION. 


Vienna,  Feb.  8th,  1815. 

The  Plenipotentiaries  of  the  Powers  who  signed  the  Treaty  of  Paris^  the  30^/i 

May^  1814,  assembled  in  Congress : 

Haying  taken  into  consideration,  that  the  traffic  known  under  the  name  of 
the  African  Slave-Trade  has  been  regarded,  by  just  and  enlightened  men  of 
all  ages,  as  repugnant  to  the  principles  of  humanity,  and  of  universal  morality ; 
that  the  particular  circumstances  to  which  this  traffic  owes  its  origin,  and  the 
difficulty  of  abruptly  interrupting  its  progress,  have  to  a  certain  degree  lessened 
the  odium  of  continuing  it ;  but  that  at  last  the  public  voice  in  all  civilized 
countries  has  demanded  that  it  should  be  suppressed  as  soon  as  possible  ;  that 
since  the  character  and  the  details  of  this  traffic  have  been  better  known,  and 
the  evils  of  eveiy  sort  which  accompanied  it  completely  unveiled,  several  Eu- 
ropean governments  have  resolved  to  suppress  it,  and  that  successively  all 
powers  possessing  colonies  in  different  parts  of  the  world  have  acknowledged, 
either  by  legislative  acts,  or  by  treaties,  and  other  formal  engage- 
ments, the  obligation  and  necessity  *  of  abolishing  it ;  that  by  a  sepa-  [  *  4  ] 
rate  article  of  the  last  treaty  of  Paris,  Great  Britain  and  France  en- 
gaged to  unite  their  effi^rts  at  the  Congress  at  Vienna  to  engage  all  the  powers 
in  Christendom  to  pronounce  the  universal  and  definitive  abolition  of  the  Slave- 
Trade  ;  that  the  plenipotentiaries  assembled  at  this  Congress  cannot  better 
honor  their  mission,  fulfil  their  duty,  and  manifest  the  principles  which  guide 
their  august  soveraigns,  than  by  laboring  to  realize  this  engagement,  and  by 
proclaiming  in  the  name  of  their  sovereigns  the  desire  to  put  an  end  to  a 
scourge  which  has  so  long  desolated  Africa,  degraded  Europe,  and  afflicted 
humanity : 

The  said  plenipotentiaries  have  agreed  to  open  their  deliberations  as  to  the 
means  of  accomplishing  so  salutary  an  object,  by  a  solemn  declaration  of  the 
principles  which  have  guided  them  in  this  work. 

Fully  authorized  to  such  an  act  by  the  unanimous  adherance  of  their  respec- 
tive courts  to  the  principle  announced  in  the  said  separate  article  of  the  treaty 
of  Paris,  they  in  consequence  declare  in  the  face  of  Europe,  that  looking  upon 
the  universal  abolition  of  the  Slave-Trade  as  a  measure  particularly  worthy  of 
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their  attention,  conformable  to  the  spirit  of  the  age,  and  to  the  generous  princi- 
ples of  their  august  sovereigns,  they  are  animated  with  a  sincere  desire  to  coa- 
cur,  by  every  means  in  their  power,  in  the  most  prompt  and  efiectual  ezecutiin 
of  this  measure,  and  to  act  in  the  employment  of  those  means  with  all  tie 
zeal  and  all  the  perseverance  which  so  great  and  good  a  cause  ments. 

Too  well  informed  of  the  sentiments  of  their  sovereigns  not  to  foresee  tbax 
however  honorable  may  be  their  object,  they  would  not  pursue  it  without  a  jost 
regard  to  the  interests,  the  habits,  and  even  the  prejudices  of  their  subjects; 
the  said  plenipotentiaries  at  the  same  time  acknowledge,  that  the  general  de- 
claration should  not  prejudge  the  period  which  each  particular  power  should 
look  upon  as  the  most  expedient  for  the  definitive  abolition  of  the  traffic  in 
slaves.     Consequently  the  determination  of  the  period  when  this  traffic  ought 
universally  to  cease,  will  be  an  object  of  negotiation  between  the  different  pow- 
ers ;  it  being  however  well  understood  that  no  means  proper  to  ensure  and 
accelerate  its  progress  should  be  neglected  —  and  that  the  reciprocal  engage- 
ments contracted  by  the  present  declaration  between  the  sovereigns  who  have 
taken  part  in  it,  should  not  be  considered  as  fulfilled  until  the  momenl  when 
complete  success  shall  have  crowned  their  united  efibrts. 

[  *  5  ]  *  In  making  this  declaration  known  to  Europe,  and  to  all  the  civi- 
lized nations  of  the  earth,  the  said  plenipotentiaries  flatter  themselres 
they  shall  engage  all  other  governments,  and  particularly  those  who,  in  abo- 
lishing' the  traffic  in  slaves,  have  already  manifested  the  same  sentiments,  to 
support  them  with  their  sufirage  in  a  cause,  of  which  the  final  triumph  will  be 
one  of  the  greatest  monuments  of  the  age  which  undertook  it,  and  which  shall 
have  gloriously  carried  it  into  complete  efiect. 
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TRANSLATION. 

NAPOLEON,  Emperor  of  the  French. 

We  have  decreed  and  do  decree  as  follows : 

Art.  1st.  From  the  date  of  the  publication  of  the  present  decree,  the  Slave- 
Trade  is  abolished.  There  shall  not  be  permitted  any  expedition  for  this  trade, 
either  in  the  ports  of  France,  or  those  of  our  colonies. 

2d.  There  shall  not  be  introduced,  for  the  purpose  of  sale  in  our  colonies, 
any  Negro,  the  produce  of  this  trade,  whether  French  or  foreign. 

3d.  The  breach  of  this  decree  shall  be  punished  by  the  confiscation  of  the 
vessel  and  cargo,  to  be  pronounced  by  our  courts  and  tribunals. 

4th.  Nevertheless,  the  persons  who,  before  the  publication  of  the  present 
decree,  shall  have  fitted  out  and  despatched  vessels  for  this  trade,  shall  be  at 
liberty  to  sell  their  cargoes  in  our  colonies. 

6th.  Our  ministers  are  charged  with  the  execution  of  the  present  decree. 

By  the  Emperor,  (Signed)  Napoleon. 

The  Minister  Secretary  of  State, 

(Signed)  The  Duke  of  Bassano. 

March,  1815. 
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Note  from   Viscount  Castlereagh  to  Prince  Talleyrand^  dated  Paris^  21th 

July,  1615. 

Paris,  July  27th,  1815. 

Prince,  —  The  official  order  to  the  admiralty,  which  I  had  the  honor  of 
transmitting  to  your  Highness  on  the  25th,  having  suspended  hostilities  against 
the  coast  of  France,  and  against  French  ships  carrying  the  white  flag,  I  have 
been  directed  by  my  court,  without  delay,  to  call  your  attention  to  the  necessity 
of  guarding,  under  these  circumstances,  against  any  possible  revival  of  the 
Slave-Trade. 

The  British  government  conceive,  that  under  the  operation  of  the  law  of 
France,  as  it  now  stands,  it  is  strictly  prohibited  to  French  subjects  to  carry  on 
a  traffic  in  slaves,  and  that  nothing  but  a  specific  ordinance  could  again  revive 
that  commerce  ;  but  whether  this  be  the  true  construction,  or  not,  of  the  state 
of  the  law  in  a  technical  sense,  they  feel  persuaded  that  His  Most  Christian 
Majesty  will  never  lend  his  authority  to  revive  a  system  of  this  nature,  which 
has  been  de  facto  abolished. 

I  have  desired  Sir  Charles  Stuart  to  communicate  to  your  Highness  what 
passed  on  this  subject  at  Ghent ;  the  assurance  that  the  king  was  at  that  time 
pleased  to  give  to  the  British  Ambassador,  entirely  tranquillized  the  Prince 
Regent's  ministers  on  this  subject ;  but  now  that  his  Majesty  has  been  happily 
restored  to  his  throne,  they  are  most  anxious  to  be  enabled  at  once  to  relieve 
the  solicitude  of  the  British  nation,  by  declaring  that  the  king,  relieved  by  the 
state  in  which  the  measure  now  stands,  from  those  considerations  of  reserve 
which  before  influenced  his  conduct,  does  not  hesitate  to  consider  that  question 
as  forever  closed,  in  conformity  with  those  benevolent  principles  which  are  at 
all  times  congenial  with  the  natural  feelings  of  his  Majesty's  breast. 

I  have  the  honor  to  be,  &c.,  &c. 
(Signed)  Castlereagh. 

His  Excellency  Prince  Talleyrand,  &c,,  &c. 
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Note  from  Prince  Talleyrand  to  Lord  Castlereagh,  dated  Paris,  SOth 

July,  1815. 

TRANSLATION. 

Paris,  July  30th,  1815. 
My  Lord,  —  I  have  the  honor  to  acquaint  your  Excellency  that  the  King,  in 
consequence  of  the  conversation  he  has  had  with  Sir  Charles  Stuart,  and  of 
the  letter  which  your  Excellency  did  me  the  honor  to  write  to  me  on  the  27th 

27* 


viii  APPENDIX 

instant,  has  issued  directions  in  order  that,  on  the  part  of  France,  the  traffic  m 
slaves  may  cease  from  the  present  time  everywhere  and  for  ever. 

What  had  been  done  in  this  respect  by  the  usurper  was  in  the  first  place 
null  and  void,  as  were  all  his  decrees  ;  and  moreover  had  been  evidently  dic- 
tated to  him  by  personal  motives  of  interest,  and  by  hopes  which  he  never 
would  have  conceived,  had  he  been  capable  of  appreciating  the  British  govern- 
ment and  people.  It  had  not  therefore,  and  could  not  have  anj,  weight  with 
his  Majesty. 

But  it  was  with  regret  that  last  year  his  Majesty  stipulated  the  continuance 
of  the  traffic  for  a  few  years  ;  he  had  only  done  so,  because  on  the  one  hand 
he  was  aware  that  on  this  point  there  existed  in  France  prejudices  which  it 
was  at  that  time  advisable  to  soothe,  and  that  on  the  other  hand  it  was  not  pos- 
sible to  ascertain  with  precision  what  length  of  time  it  would  require  to  remove 
them. 

Since  that  period  these  prejudices  have  been  attacked  in  several  publica- 
tions, and  with  such  effect  as  to  afford  his  Majesty,  this  day,  the  satisC^ction  of 
following  without  reserve  the  dictates  of  his  inclination  ;  the  more  so,  since  vt 
has  been  proved  by  inquiries  made  with  the  greatest  care,  that  the  proepeiity 
of  the  French  colonies  not  being  compromised  by  the  immediate  abolition  of 
the  trade,  the  said  abolition  is  not  contrary  to  the  interests  of  his  Majesty's 
subjects,  —  interests  which  above  all  his  Majesty  thought  himself  bound  to 
consult ;  this  satisfaction  is  increased  by  the  idea  that  his  Majesty  at  the 
time  does  what  is  agreeable  to  the  government  and  people  of  Great  Britain. 

Accept,  my  lord,  the  assurance,  &c. 

(Signed)  The  PamcE  db  Talletsahd. 

His  Excellency  Lord  Viscount  Castlereagh. 
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Note  from  Lord  Castlereagh  to  Prince  Talleyrand^  dated  Paris^  Jv2y  31sl, 

1815. 

Paris,  July  31st,  1815. 
The  undersigned,  His  Britannic  Majesty's  Principal  Secretary  of  State  for 
Foreign  Affairs,  has  the  honor  to  acknowledge  Prince  Talleyrand's  note  of  this 
date,  conveying  to  him  the  decision  taken  by  His  Most  Christian  Majesty, 
finally  to  abolish  the  Slave*Trade  throughout  the  French  dominions.  The  under- 
signed will  lose  not  a  moment  in  transmitting  this  communication  to  his  court, 
and  he  ventures  in  the  mean  time  to  assure  His  Highness,  that  the  King  could 
not  have  taken  any  determination  more  personally  grateful  to  the  Prince  Re- 
gent, and  to  the  whole  British  nation. 

The  undersigned  requests,  &c. 

(Signed)        Castlerbage. 
His  Highness  the  Prince  Talleyrand. 
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APPENDIX  (L.) 

Despatch  from  Viscount  Castlereagh  to  the  Earl  of  Liverpool. 

Paris,  July  27th,  1815. 
My  Lord,  —  I  have  the  honor  to  enclose  to  you  an  extract  of  a  protocol  of 
the  15th  conference  held  between  the  ministers  of  the  Four  Allied  Powers. 
I  likewise  transmit  to  your  Lordship,  a  note,  which,  in  consequence  of  what 
passed  at  the  15th  conference,  I  have  addressed  to  Prince  Talleyrand,  on  the 
subject  of  the  Slave-Trade. 
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FIBST   INCLOSUBE. 

Extract  of  the  Protocol  of  the  I5th  Conference. 

Viscount  Castlereagh,  His  Britannic  Majesty's  Principal  Secretary  of  State, 
62x;.,  in  reference  to  the  communication  he  has  made  to  the  Conference  of  the 
orders  addressed  to  the  Admiralty  to  suspend  all  hostilities  against 
the  coast  of  France,  observes,  that  •  there  is  reason  to  foresee  that  [  *  9  ] 
French  ship-owners  might  be  induced  to  renew  the  Slave-Trade,  under 
the  supposition  of  the  peremptory  and  total  abolition  decreed  by  Napoleon 
Buonaparte  having  ceased  with  his  power  :  that  nevertheless  great  and  power- 
ful considerations  arising  from  motives  of  humanity,  and  even  of  regard  for 
the  king's  authority,  require  that  no  time  should  be  lost  to  maintain  in  France 
the  entire  and  immediate  abolition  of  the  traffic  in  slaves  :  that  if  at  the  time 
of  the  treaty  of  Paris  the  king's  administration  could  wish  a  final  but  gradual 
stop  should  be  put  to  this  trade  in  the  space  of  five  years,  for  the  purpose  of 
afiTording  the  king  the  gratification  of  having  consulted  as  much  as  possible  the 
interests  of  the  French  proprietors  in  the  colonies  ;  now  that  the  absolute  pro- 
hibition has  been  ordained,  the  question  assumes  entiredy  a  different  shape, 
for  if  the  king  were  entirely  to  revoke  the  said  prohibition,  he  would  give 
himself  the  disadvantage  of  authorizing  in  the  interior  of  France  the  reproach 
which  more  than  once  has  been  thrown  out  against  his  former  government,  of 
countenancing  re-actions,  and  at  the  same  time  of  justifying,  out  of  France,  and 
particularly  in  England,  the  belief  of  a  systematic  opposition  to  liberal  ideas  : 
that  accordingly  the  time  seems  to  have  arrived  when  the  Allies  cannot  hesi- 
tate formally  to  give  weight  in  France  to  the  immediate  and  entire  prohibition 
of  the  Slave-Trade  ;  a  prohibition,  the  necessity  of  which  has  been  acknow- 
ledged in  principle  in  the  transactions  of  the  Congress  at  Vienna. 

The  other  members  of  the  Conference  entirely  coincide  in  opinion  with 
Viscount  Castlereagh ;  and  in  order  to  attain  this  end  in  the  manner  most 


X  APPENDIX 

advantageous  to  the  authority  and  consideration  of  the  king,  it  is  agreed  tlai  k 
would  be  advisable  to  preface  by  a  few  observations  the  verbal  communicatioatD 
be  made  to  the  king  and  to  his  administration,  in  order  that  his  Majesty  maybe 
induced  voluntarily  to  make  the  arrangement  in  question,  and  thus  reap  tbe 
advantage  of  an  initiative,  which  will  remove  the  idea  in  the  interior  oi  tbe 
kingdom  of  a  tendency  towards  re-action,  and  will  conciliate  to  the  king  in 
foreign  countries  the  suffrages  of  the  partizans  of  liberal  ideas. 
A  confidential  representation  is  to  be  made  to  the  king  accordingly. 
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ARTICLE   ADDITIONMEL. 

Au  Traite  definitif^  signe  d  Paris  le  vingt  Novembre^  1815. 

Les  Hautes  Puissances  contractantes  desirant  sincerement  de  donner  suite 
aux  m^sures  dont  elles  se  sont  occupies  au  congr^s  de  Yienne  r^lativement  i 
I'abolition  complette  et  universelle  de  la  Traits  des  Negres  d'Affrique,  et  ayanl 
d6}k  chacune  dans  ses  ^tats  ddfendu  sans  restriction  k  leurs  colonies  et  sujets 
toute  parte  quelconque  k  ce  trafic,  s^engageant  r^unir  de  nouveau  leurs  efforts 
pour^assurer  le  succes  final  des  principes  qu^elles  ont  proclames  dans  la  decla- 
tion  du  huit  Fevrier  mil  huit  cent  quinze  ;  et  k  concerter  sans  perte  de  terns, 
par  leurs  Ministres  aux  Cours  de  Londres  et  de  Paris,  les  mesures  le  plus  effi- 
caces  pour  obtenir  Pabolition  entiere  et  definitive  d'un  commerce  aussf  odieux 
et  aussi  haute ment  reprov^  par  les  lois  de  la  religion  et  de  la  nature. 

Le  present  article  additionnel  aura  la  meme  force  et  valeur  que  s^il  etoit 
insert  mot  a  mot  au  Traite  de  ce  jour  ;  il  sera  compris  dans  la  ratification  du 
dit  Traitd. 

En  foi  de  quoi  les  plenipotentiaires  respectifs  Font  signd,  et  y  ont  appos6  le 
cachet  de  leurs  armes. 

Fait  a  Paris  le  vingt  Novembre,  Pan  de  grace  mil  huit  cent  quinze. 

(Signe)  (Sign^) 

(L.  S.)  Castleeeagh.  Richelieu.' 

(L.  S.)  Wellington. 
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Paris,  30th  January,  1817. 
My  Loed,  —  In  compliance  with  the  instructions  contained  in  your  Lord- 
ship's letter  marked  No.  5, 1  have  presented '  the  accompanying  note  to  the 
Duke  de  Richelieu,  urging  his  Excellency  to  communicate  to  me  the  ofiBcial 
publications  of  the  French  government,  which  enact  the  final  abolition  of  the 
Slave-Trade. 
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After  some  delay  I  have  received  ia  answer  the  note  I  have  the  honor  to 
transmit,  which,  though  it  does  not  contain  the  documents  I  had  reason  to  ex- 
pect, is  accompanied  by  a  decree,  published  the  8th  January  of  the*  present 
year,  which  appears  perfectly  to  meet  the  objects  of  the  stipulations  between 
the  governments.  I  have  the  honor  to  be,  &c. 

(Signed)  Chs.  Stuart. 
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Paris,  15th  January,  1817. 

Sir,  —  With  a  view  to  guide  the  instructions  the  British  government  find  it 
necessary  to  transmit  to  the  officers  in  the  king's  service  in  the  colonies  of  the 
West  Indies,  Iventure  to  request  that  your  Excellency  will  communicate  to  me 
such  copies  of  laws,  ordinances,  instructions,  and  othei^  public  or  ostensible 
acts  of  His  Most  Christian  Majesty  and  of  the  French  legislative  authorities, 
for  the  abolition  of  the  Slave-Trade,  which  may  appear  to  be  necessary  for  that 
purpose.  I  have,  &;c. 

The  Duke  de  Richelieu.  (Signed)     Chs.  Stuart. 
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Monsieur  L'Ambassadextr,  —  J'ai  Phonneur  d'addresser  ci-joint  k  votre  Ex- 
cellence une  copie  de  Pordonnance  du  Roi  qui  prononce  la  confiscation  de  tout 
Batiment  que  tenterait  d'introduire  dans  une  des  Colonies  Fran9aises  des  Noirs 
de  Traite,  et  que  interdit  de  tout  commandement  le  Capitaine  Fran^ais  qui  se 
permettrait  une  pareille  contravention.  Votre  Gouvernement  reconnaitra  dan 
ces  dispositions  de  Sa  Majeste  la  ferme  resolution  de  maintenir  Pexecution  des 
Traites  dans  toutes  leurs  etendues,  et  de  punir  quiconque  y  porterait  atteinte. 

J'ai  Phonneur,  &c. 
Paris,  le  27  Janvier,  1817.  (Sign^) 

S.  E.  M.  le  Chevalier  Stuart.  Richelieu. 
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Department  de  la  Marine  et  des  Colonies, 

ORDONNANCE '  DU   ROI. 

Louis,  par  la  grace  de  Dieu,  Roi  de  France  et  de  Navarre  : 
Voulant  pourvoir  au  cas  ou  il  seroit  contravenu  k  nos  ordres  concernant 
Pabolition  de  la  Traite  des  Noirs  : 
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Sur  le  rapport  de  noire  Ministre  Secretaire  d'Etat  de  la  Biarine  et  des  Colo- 
nies, 
Nous  avons  ordonne  et  ordonnons  ce  que  suit ; 

[  •  12  ]  Article  I. 

Tout  Batiment  qui  tenteroit  d^introduire  dans  une  de  nos  Colonies  des  Noin 
de  Traite,  soit  Fran9ois  soit  etranger,  sera  confisque,  et  le  Capitaine,  s^il  est 
Francois,  ioterdit  de  toute  commandement. 

Sera  egalement  confisquee,  en  pareil  cas,  toute  la  partie  de  la  cargaisoa  qui 
ne  consisteroit  pas  en  Esclaves  :  a  Tegard  des  Noirs,  ils  seront  employe  dans 
la  Golonie  aux  travaux  d'utilite  publiques. 

Article  II. 

Les  contraventions  prevues  dans  Particle  precedent  seront  jugees  dans  la, 
memo  forme  que  les  contraventions  aux  lois  et  reglemens  concemant  le  com- 
merce etranger.  • 

Quant  aux  produits  des  confiscations  prononcees  en  conforimte  du  meme 

article,  ils  seront  acquis  et  appliques  de  la  meme  maniere  que  sont  les  produits 

des  confiscations  prononcees  en  nature  de  contravention  aux  lois  sur  le  com* 

merce  etranger. 

Article  III. 

Notre  Ministre  Sdcr^taire  d'Etat  de  la  Marine  et  des  Colonies  est  charge  de 
Pexecution  de  la  presente  Ordonnance. 

Donne  a  Paris,  en  notre  Chateau  des  Tuilieries,  le  8  jour  de  Janvier,  de 
I'an  de  grace  1817,  et  de  notre  Regne  le  22d. 

(Sign6)  Louis. 

Par  le  Roi, 

(Signe)     Le  V*  De  Botjchage. 
Pour  Copie  conforme, 

Le  Ministre  Secretaire  d^Etat  de  la  Marine 
et  des  Colonies. 

(Sign^)    Le  V*"  De  Bouchage. 
Pour  ampliation, 

Le  Ministre  Secretaire  d'Etat  de  ia  Marine 
et  des  Colonies, 

(Signd)    Le  "V^  De  Boitckage. 
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By  his  Excellency  Charles  McCarthy ^  Governor  of  the  Colony  of  Sierra 

Leone  and  its  Dependencies. 

To  Mr.  Robert  Hagan,  Commander  of  His  Majesty's  Colonial  Schooner^  Qaeen 
Charlotte. 

By  virtue  of  the  power  and  authority  vested  in  us  by  an  act  passed  in  the 
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fifty-first  year  of  the  reign  of  His  present  Majesty,  intituled,  An  Act  for  the 
Abolition  of  the  Slave-Trade,  I  do  hereby  depute  and  authorize  you  to  seize 
and  prosecute  all  ships  and  vessels,  slaves  or  natives  of  Africa,  carried,  con- 
veyed or  dealt  with  as  slaves ;  and  all  goods  and  efiTects  whatsoever  that  shall 
or  may  become  forfeited  for  any  ofience  committed  against  the  said  act,  or  any 
other  act  of  parliament  passed  for  the  abolition  of  the  Slave-Trade,  and  which 
shall  be  found  upon  or  near  to  the  coast  of  Africa,  or  in  any  ports,  havens,  or 
rivers  thereof,  or  within  the  limits  of  any  of  the  colonies,  settlements,  forts,  or 
factories  thereof. 

Given  under  my  hand  and  seal,  at  Sierra  Leone,  this 
28th  day  of  January,  1816. 

(Signed)  Chas.  M'Cartht. 
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The  references  in  this  index  are  to  the  maiginal  paging. 


A.  Fnge 

Act  on  Petition,  a  convenient  form  of  proceeding  in  matters  of  slight  inte- 
rest, but  not  adapted  to  important  cases     ....       1S4 
Adjudication.   Monition  to  proceed  to  adjudication  not  enforced  where  tlie 

party  appears  under  protest,  and  shows  sufficient  cause  to 

excuse  him  from  so  proceeding 3S? 

secits  if  no  sufficient  cause  is  shown ;  and  the  sufficiency  de- 
pends upon  this,  whether,  on  the  statement  of  facts,  the 
mover  would  be  entitled  to  recover  upon  the  result  of  fur- 
ther proceedings  Ik. 

delay  in  taking  out  a  monition  to  proceed  to  adjudication,  how 

considered 33S 

Admiralty  Court,    (See  Jurisdiction.') 

Agent,  A  party  is  not  at  liberty  to  act  as  agent  of  the  owner  of  a  ship, 
and  at  the  same  time  to  take  upon  himself  the  chazacter  and 
privileges  of  a  stranger,  by  lending  money  on  bottomry  .        .         143 

but  cases  may  possibly  arise  in  which  he  may  be  justified  in  giv- 
ing up  his  character  of  agent,  and  may  lend  his  money  upon  bol- 

tomry  as  any  other  merchant  might  do 144 

is  not  bound  by  the  law-merchant  to  advance  money  for  the  use  of 
his  principal,  on  the  expectation  of  receiving  it  back  at  scHoe 

unknown  and  uncertain  time 294 

for  distribution  of  booty.    (See  Booty.) 
Appendix,  A.  Extract  from  the  definitive  treaty  of  peace  between  Great  Bri- 
tain and  France,  signed  at  Paris,  30th  of  Mayi  1814. 

B.  Extract  of  a  letter  firom  Lord  Castlereagh  to  the  Duke  of  Wel- 

lington, dated  August  6th,  1814. 

C.  Extract  of  a  letter  from  the  Duke  of  Wellington  to  the  Prince 

of  Benevento,  dated  Paris,  August  26th,  1814. 

D.  Extract  of  a  letter  firom  the  Duke  of  Wellington  to  Lord  Cas- 

tlereagh, dated  Paris,  November  5th,  1814. 

E.  Extract  from  the  protocol  of  the  second  special  conference 

relative  to  the  abolition  of  the  slave-trade,  dated  Vienna, 
January  28th,  1815. 

F.  Declaration  of  the  plenipotentiaries  of  the  powers  who  signed 

the  Treaty  of  Paris  on  the  30th  of  May,  1814,  assembled  in 
Congress,  dated  Vienna,  February  8th,  1815. 
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G.  Translation  of  a  decree  of  Napoleon  Bonaparte,  dated  March, 
1815. 

H.  Note  from  Viscount  Castlereagb  to  Prince  Talleyrand,  dated 
Paris,  27th  July,  1815. 

L    Note  from  Prince  Talleyrand  to  Lord  Castlereagh,  dated  Paris, 
30th  July,  1815. 

K.  Note  from  Lord  Castlereagh  to  Prince  Talleyrand,  dated  Pa- 
ris, July  31st,  1815. 

L.  Despatch  from  Viscount  Castlereagh  to  the  Earl  of  Liverpool, 
dated  Paris,  July  27ih,  1815. 

M.  Extract  of  the  protocol  of  the  fifteenth  conference  of  the  four 
allied  powers,  held  at  Paris. 

N.  Additional  article  to  the  definitive  treaty  of  peace,  signed  at 
Paris,  the  20th  of  November,  1815. 

O.  Letter  from  Sir  Charles  Stuart  to  Lord  Castlereagh,  dated  Pa- 
ris, SOth  January,  1815.  « 

P.  Letter  from  Sir  Charles  Stuart  to  the  Duke  de  Richelieu,  dated 
Paris,  15th  January,  1817. 

Q.  Duke  de  Richelieu's  letter  to  Sir  Charles  Stuart,  dated  Paris, 
27th  of  January,  1817. 

R.  Ordonnance  of  the  French  king,  dated  the  8th  of  January, 
1817. 

S.  Commission  from  his  excellency  Sir  Charles  M'Carthy,  go- 
vernor of  Sierra  Leone,  to  the  commander  of  his  Majesty's 
colonial  schooner  Queen  Charlotte. 
Attachment,  moved  for  against  the  conmiander  of  a  foreign  ship  of  war,  for 
resisting  the  arrest  of  his  ship  under  the  process  of  the  Court 
of  Admiralty  in  a  cause  of*  salvage,  civil  and  maritime      .        .        451 
Award,  for  salvage  services  rendered  to  a  foreign  ship  of  war,  made  at  the 

request  of  the  ambassador  of  the  state  to  which  the  ship  belonged  482 

B. 

Blockade,  object  of  ought  to  be  specifically  defined 280 

what  to  be  deemed  the  commencement  of 284 

Booty,  the  original  right  to  booty  is  in  the  state -    157 

granted  by  the  state  to  the  captors Ih. 

'  proportion  of  due  to  an  ally  assisting  in  the  capture       ....        159 
becomes  due  upon  the  surrender  of  a  place,  whether  taken  by  storm 

or  under  articles  of  capitulation 160 

and  whether  the  territory  taken  is  to  become  the  property  of  the 

ally,  or  otherwbe Ih. 

when  a  grant  of  booty,  or  of  money  in  lieu  thereof,  is  made  jointly 

to  trustees,  for  distribution  amongst  the  naval  and  military  forces 

employed  in  the  capture,  the  trustees  are  bound  to  act  conjointiy      .        494 

and  if  the  joint  trustees  delegate  their  trust  to  others,  the  persons 

deputed  by  them,  though  severally  appointed,  must  likewise  act 

conjointiy 495 

Bottomry  Bonds,  the  last  in  point  of  date  must  be  first  paid     ....  2 

execution  of,  in  a  foreign  port,  how  to  be  proved  .        .  6 

not  valid,  unless  given  where  money  could  not  be  obtained 

on  personal  security 7 

VOL.  II.  —  DOD.  28 
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Bottomry  Bonds,  Continued.  Pay 

proper  and  necessary  limitation  of I 

do  not  deprive  the  seamen  of  their  prior  right  to  wages         .  13 

parties  abandoning  their  suit  upon  a  bottomiy  bond  are  not 
permitted,  unless  upon  strong  grounds,  to  sue  again  apoa 

the  same  bond Sg  ! 

may  be  valid,  notwithstanding  a  stipulation  for  maritime  in-  j 

terest  and  risk  on  a  portion  of  the  voyage  only  .        .        142         ' 

taken  by  agent  of  the  owners.    (See  Agent.)  \ 

•  • 

C. 

Captor,  although  actuated  by  a  sense  of  public  duty  in  destroying  the  pro- 
perty he  has  taken,  is  nevertheless  responsible,  in  the  fnflest  ex- 
tent, to  a  claimant  who  is  entitled  to  restitution,  and  must  look  io 

his  own  government  for  indemnification 5S,S8$ 

having  a  bond  fide  possession,  and  using  due  care,  is  not  responsibie 

for  losses  occasioned  by  mere  misfortune S3C 

cannot  plead  ignorance  of  law  as  an  excuse  for  taking  a  ship  not  lialole 
to  capture,  but  he  may  plead  ignorance  of  a  foreign  fact  out  of 
which  the  law  arises,  and  of  which  he  had  no  means  of  informing 

himself S3S 

is  by  the  general  law  bound  to  bring  in  for  adjudication      ...       385 
if  he  cannot  bring  in  for  adjudication,  his  next  duty  is  to  destroy  en- 
emies property S8( 

if  it  is  doubtful  whether  the  property  belongs  to  an  enemy,  and  he 
finds  it  impossible  to  bring  in  for  adjudication,  the  safe  and  proper 

course  is  to  dismiss TL 

if  the  property  belongs  to  a  neutral,  the  act  of  destruction  cannot  be 

justified  to  the  neutral  owner  by  the  gravest  importance  of  such  an 

act  to  the  public  service  of  the  captor's  own  state    ....  i&. 

if  he  destroys  property  for  the  protection  of  which  a  British  license 

had  been  granted,  he  or  his  government  must  be  resporndble  for 

the  loss  occasioned  by  such  destruction 381,387 

secus  if  the  license  was  not  dbclosed  to  him,  and  he  had  no  suffi- 
cient means  of  informiDg  himself  of  its  existence       ...  ii. 
Captures,  made  afler  the  time  fixed  by  treaty  for  the  cessation  of  hoetilitiea, 

upon  whom  the  responsibility  rests 341 

CcUision,  rules  for  fixing  or  apportioning  loss  occasioned  by    ...         .  85 

Convoy,  punishment  for  desertion  of 51 

Court  of  Admiralty,    (See  Jurisdiction,') 

Crimen  i^a2si,  what  constitutes         .  189-193 


D. 


Damage.    (See  Collision.) 
Derelict    (See  Salvage,) 


E. 


East  India  Company,  is  not  exempt  from  payment  of  salvage  to  a  ship  in  their 

employ,  for  services  rendered  to  a  ship  belonging  to 
them 433 
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Page 

Edict,  modern,  not  appearing,  cannot  be  presumed 263 

Evidence.    (See  Witneas.) 

F. 

Flag  Officer,  is  entitled  to  share  in  the  bonnty  given  for  the  seizure  of  slaves  418 

Foreign  Court,  sale  of  a  ship  by  the  order  of 44 

Laws,    Penalties  imposed  hj  foreign  .laws  cannot  be  enforced  by  a 

British  court 255 

Ship  of  War.    (See  Jurisdiction,  Salvage,  &c.) 
Foreigners.    The  rights  of  foreigners  are  not  afiected  by  British  acts  of  par- 
liament, or  any  commission  founded  on  them,  if  inconsistent 
irith  the  law  of  nations 288 

a 

Grants,  of  the  nature  of  prize,  must  be  considered  on  the  same  principles  as 

prize 273 

Greentoich  Hospital,  is  not  entitled  to  a  percentage  upon  booty  taken  by  a 

conjunct  expedition  of  sea  and  land  forces  .       •       444 

Head-Money,  is  due  where  an  enemy's  ship  of  war  has  been  set  on  fire  and 

totally  destroyed  by  her  own  crew,  in  consequence  of  the 
approach  of  a  British  force    •••....        172 

is  due  to  the  whole  blockading  force,  and  not  to  the  fire-ships 
only  which  were  more  immediately  employed  in  the  destruc- 
tion of  the  enemy's  vessels 801 

the  benefit  of  head-money  is  restricted  within  nairower  limits 
than  the  benefit  of  prize 302 

sight  alone  is  not  sufficient  to  give  a  title  to  share  in  head- 
money    •••••••••••        808 

in  a  general  engagement,  all  are  entitled  to  share  in  head-mo- 
ney, without  particular  attention  to  particular  merits  or  suf- 
ferings     804 

rules  respecting  head-money  differ  widely,  as  they  regard  claims 
arising  out  of  general  engagements  or  of  particular  com- 
bats  S05,  etseq. 

is  not  due  on  ships  captured  by  conji^ct  forces  of  the  army  and 

navy,  in  harbors,  rivers,  &c. 848,  et  seq^ 

Hostilities,  question,  how  far  government  may  be  responsible  for  losses  arising 
out  of  captures  made  after  the  cessation  of  hostilities,  in  conse- 
quence of  want  of  notification  to  its  cruisers        ....       841 

J. 

Joint  Capture.    A  cUum  of  joint  capture  cannot  be  sustained  on  the  sole  evi- 
dence of  a  releasing  witness 21 

exception  to  this  rule  under  the  particular  circumstances  of 

the  case 22 

sight  alone  is  generally  sufficient  to  entitie  king's  ships  to 
share  in  prize 24, 125 
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Joint  Capture,  Continued.  P»ff 

exceptions  to  the  above  rule '   .         34,  IS 

animus  capiendif  when  presumed !i 

claim  of  joint  capture  cannot  be  supported  when  the  chase  of 
the  prize  was  abandoned  before  the  capture  was  consmn- 

mated 33-li 

assistance  in  the  early  part  of  the  chase,  if  afterwards  aban- 
doned, gives  no  title  to  share S 

a  ship  of  war  in  itinere,  and  passing  on  without  knowing  the 
cause  of  the  firing,  is  not  entitled  to  share  ...         92 

secus,  if  she  had  a  certain  knowledge  of  the  cause,  and 

no  intention  of  passing  on H 

a  blockading  squadron,  although  stationed  at  a  distance,  is 
entided  to  share  in  prizes  taken  coming  out  of  a  blockaded 

port 9S 

a  continuance  of  the  chase,  hy  an  associated  vessel,  is  suffi- 
cient to  entitie  her  to  share,  though  out  of  sight  at  the 

time  of  capture .        .       .       IIO 

a  vessel  claiming  to  share  must  have  been  present  at  floae 

period  of  the  operation  by  which  the  capture  was  effected        t«6 
Jurisdiction,  the  Court  of  Admiralty  has  jurisdiction  to  inquire  into  the  title 

of  a  ship  in  the  possession  of  foreigners,  and  claimed  bj  British 

subjects,  on  her  arrival  in  this  country 43 

the  Court  of  Admiralty  has  jurisdiction  over  cases  of  capture  as 

prize  made  after  the  period  fixed  for  the  cessation  of  hostilides  78 

the  Court  of  Adnuralty  has  jurisdiction  over  prize  or  booty  taken 
by  conjoint  British  and  foreign  forces,  and  brought  within 

British  territory 156,  170 

the  Court  of  Admiralty  has  no  jurisdiction  in  mere  questions  of 

disputed  tide 388 

secus,  where  questions  of  disputed  titie  arise  incidentally  in 
causes  of  possession,  at  least  so  far  as  to  satisfy  itself  that  it 
may  safely  decree  possession  to  the  party  seeking  it  .         .         289 

of  Vice- Adnuralty  Courts  over  revenue  cases  is  of  mere  statutory 

institution S53 

where  there  is  no  original  jurisdiction  in  the  Vice- Admiralty 
Court,  there  can  be  no  appellate  jurisdiction  in  the  High 

Court  of  Admiralty 356 

the  Court  of  Admiralty  is  bound  to  reject  what  does  not  belong 

to  its  jurisdiction 3^7 

courts  of  justice  have  no  authority  to  determine  the  question  of 

independence  of  a  revolted  state 360 

the  Court  of  Admiralty  has  authority  to  entertain  a  civil  suit  for 

the  restitution  of  goods  piratically  taken  upon  the  high  seas  .     369 

the  criminal  jurisdiction  of  the  Court  of  Admiralty  has  been  re- 
moved by  statute  to  a  mixed  commission  .  .  .  .  -  371 
question  whether  the  Court  of  Admiralty  can  enforce  payment 
of  civil  salvage  against  a  foreign  ship  of  war  lying  in  a  British 
port  for  services  rendered  by  British  subjects  .  .  451,  ef  seq. 
the  Court  of  Admiralty  may  enforce  payment  of  wages  earned 
by  a  British  mariner,  under  contract  witii  the  British  owner 
of  a  ship,  although  the  ship  itself,  previous  to  its  return  to  this 
country,  may  have  been  transferred  to  a  foreigner  in  a  distant 
part  of  the  world,  especially  if  the  transfer  was  merely  colorable  503 
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L. 

Page 
Law  of  Nations,  not  to  be  oyemiled  by  declaration  of  persons,  however  emi- 
nent, assembled  in  congress         .        .        .        .      '  .        .        252 
will  not  allow  an  eminent  good  to  be  attained  by  unlawful 

means 256 

License,  expressed  in  general  terms,  may  be  used  by  any  person,  in  whatever 
way  he  may  obtain  possession  of  it,  provided  he  complies  with  the 
conditions  annexed  to  it  .        .        ^ 52 

M. 

Mariners.    (See  Master,  Wages,  &c.) 

Master,  sale  of  a  ship  by  the  master,  under  the  authority  of  a  Vice- Admiralty 

Court,  and  with  the  advice  of  the  agent 294 

purchasing  the  share  of  a  ship,  sold  by  himself,  under  the  advice  of  • 

the  agent  in  a  foreign  port 297 

is  not  generally  at  liberty  to  discharge  his  crew  in  a  fbreign  port 

without  their  consent,  but  circumstances  may  justify  him  in  so 

doing  upon  proper  conditions  •        .        «        .      ^.        .      403,  et  seq. 

Mate,  not  debarred  from  suing  for  his  wages  in  the  Admiralty  Court,  on  the 

ground  of  his  having  acted  as  master  from  Gravesend  to  London  at 

the  termination  of  his  return  voyage 503 

Monition,  to  proceed  to  adjudication.    (See  Adjudicatioh,) 

N. 

Navigation  Laws,  the  provisions  and  penalties  of,  are  principally  directed 

against  cargoes ;  and  ships  come  in  only  secondarily    .        .207 
foreign  shippers  trading  with  British  ports  must  take  care 
to  put  their  goods  on  board  proper  vehicles,  and  are 
therefore  bound  to  know  our  fiscal  law,  with  all  its 

variations 207 

breach  of,  excused  on  the  ground  of  necessity         .  .    209 

clearest  proof  of  necessity  required  to  excuse  a  violation  of  823 

can  be  enforced  so  far  only  as  they  do  not  interfere  with 

the  rights  of  foreigners     .•..*..        253 
British-bom  seamen  are  not  the  only  persons  qualified  to 
navigate  British  ships — the  inhabitants  of  a  conquered 

colony  are  equally  qualified 327 

Neutral,  must  be  compensated,  by  a  fuU  restitution  in  value,  for  property  be- 
longing to  him  and  destroyed  by  a  captor 386 

P. 

Part-oumers.    (See  Register,) 

Pilots  are  not  entitled  to  charge  as  lay-days  the  day  on  which  they  enter  and 

on  which  they  leave  a  place  of  quarantine 499 

Piracy,  dealing  in  slaves  not  to  be  deemed  piracy  246 

not  considered  a  felony  by  the  common  law 376 

Ptro/e^  tmiversally  subject  to  the  extreme  rights  of  war  .        .        .        •        244 

goods  taken  by  pirates  on  the  high  seas  may  be  sued  for  in  the  Court 
of  Admiralty 869 
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Post  Office  Packet  may  be  arrested  in  a  suit  for  wages r.*< 

Prohibition  to  Coart  of  Admiralty  for  proceeding  to  adjudicate  on  a  ship 

taken  as  prize  after  the  cessation  of  hostilities,  refused  .        79,977 

Prize^  means  n^aritime  capture  effected  by  maritime  force  only ;  what  is  taken 

by  a  land  force,  either  by  itself  or  in  conjunction  with  the  maritime 

force,  is  booty,  and  not  prize,  within  the  meaning  of  the  Prize  Acts  4i( 

Prize  Proceeds,  whoever  receives,  is  responsible  for  to  the  captors  ...       371 

Prize  Accounts  must  not  be  mixed  up  with  private  accounts    •        .        .        .       S^O 

B. 

Register,  the  court  will  not  interfere  to  give  possession  of  arship's  register  to  a 
person  whose  title  to  be  considered  as  a  registered  owner  is  sab- 

ject  to  doubt 4S9 

RestiJtution,  the  general  rule  is,  that  a  person  unjustly  deprived  of  his  piopeity 

is  entitled  to  restitution,  with  costs  and  damages        ...        51 
but  this,  like  all  other  general  rules,  is  subject  to  modifica- 
tions   %\ 

the  measure  of  restitution  is  the  same,  whether  the  captor  has 

acted^rom  improper  motives  or  otherwise  ....         A- 

is  due  in  the  fullest  extent  to  the  claimant  who  has  been  unjustly 
deprived  of  his  property,  although  the  captor  may  have  been 
actuated  by  a  sense  of  public  duty  only,  and  the  captor  mnit 
lookHo  his  own  government  for  his  indemnification  ...  54 
British  property  retaken  from  the  Americans  after  the  expiration 
of  hostilities  with  America,  must  be  restored  to  the  American 

captors M 

Revenue  Laws,  where  there  has  been  a  contravention  of  the  revenue  laws, 

.  proof  of  fraudulent  intention  is  not  necessary  .        -        .271 

the  clearest  proof  of  necessity  is  required  to  excuse  a  violation 

of S2S 

Revenue  Cases  are  subject  to  considerations  different  from  license  cases      •        .271 
are  usually  transnutted  in  a  very  incommodious  fonn  firam  the 

Vice-Admiralty  Courts 322 

jurisdiction  over  revenue  cases  by  the  Vice- Admiralty  Conrts 

is  of  mere  statutorv  institution 353 

must  be  tried  either  where  the  offence  was  committed  or  the 

seizure  made A. 

S. 

SoZs  of  a  ship,  under  the  authority  of  a  foreign  court,  held  valid         .        .        .47 

under  the  order  of  a  Vice- Admiralty  Court 294 

Salvage,  not  due  to  the  crew  for  rescue  of  the  ship  from  mutineers      •        .        •  14 

due  for  rescue  from  an  enemy 17 

not  given  for  the  capture  of  property  belonging  to  an  allied  sovereign  37 
due  on  donation  from  the  enemy,  and  exertion  for  bringing  home  the 

ship  and  cargo 73 

moiety  given  in  a  case  approaching  to  derelict,  and  accompanied 
with  circumstances  of  danger  to  the  salvors,  from  the  state  of  the 

weather,  the  existence  of  a  pestilential  disease,  &c.          ...  73 
not  due  to  a  king's  ship  for  rescuing  a  convict  vessel  from  the  convicts 

and  the  mutinous  crew  and  soldiers  on  board 115 
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Salvage,  Continned.  Page 
not  confined  to  those  who*  actually  leave  their  own  ship  and  go  on 
board  a  vessel  in  distress,  but  given  to  all  the  crew  who  were  will- 
ing to  have  assisted 137 

a  portion  of,  given  to  the  owners  of  the  ship  which  rendered  the  as- 
sistance         138 

a  moiety  of  the  sum  allotted  for  salvage  decreed  to  the  owners,  be- 
cause the  ship  which  performed  the  service  rah  considerable  risk, 

and  sustained  some  damage 443 

the  East  India  Company  is  not  exempt  from  the  payment  of  salvage 
to  a  ship  in  their  employ  for  services  rendered  to  a  ship  belonging 
to  them      ............    433 

distribution  of,  among  owners,  officers,  and  crew  ....        443 

question  whether  a  foreign  ship  of  war  brought  into  a  Britbh  port 
may  be  compelled,  under  the  authority  of  the  Admiralty  Court,  to 
pay  salvage  to  British  subjects  for  services  rendered  to  her  when 

in  distress 451,  et  seq, 

Setxrch,  right  of  search  upon  the  high  seas  does  not  exist  in  the  time  of  peace  210, 249 
Seizor,  cannot  take  advantage  of  discoveries  produced  by  his  own  unlawful 

act  of  seizure 242 

Seizure,  what  is  to  be  considered  a  forcible  continuance  of  a  seizure  .        .362 

Ship's  Articles,    (See  Wages.) 

Slave  Trade,  not  to  be  deemed  piracy 246 

not^a  crime  by  the  universal  law  of  nations  ....    248 

antiquity  of 250 

difficulty  of  suppressing *         .        .256 

how  far  abolished  by  the  laws  of  France 264 

Statutes,  33  £dw.  L,  stat*  1 190 

28  Hen.  Vm.  c.  15 371 

2  &  3  Edw.  VI.  c.  15 181 

12  Car.  II.  c.  7 266 

12  Car.  II.  c.  18  194 

7  &  8  Will.  III.  c.  22 lb.  &  266 

15  Greo.  II.  c.  31    •        .        .        •        .        .        •        .        .        .        •     lb, 

26  Geo.  III.  c.  60 lb. 

27  Greo.  III.  c.  19 lb. 

28  Geo.  lit.  c.  6        .        . 266 

28  Geo.  III.  c.  34 421 

31  Geo.  ni.  c.  55 231 

84  Geo.  III.  c.  68 194,  421 

87  Geo.  m.  c-  73 519 

43  Geo.  III.  c.  57 57 

43  Geo.  III.  c.  64      •        . 194 

45  Geo.  III.  c.  72 344,  445,  447 

46  Geo.  m.  c.  100  and  101 4,^5,  et  seq. 

47  Geo.  III.  c.  36 231,  416 

49  Geo.  III.  c.  107 231,  353,  357 
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23  INDEX. 

T. 

He 
Treaty,  stipulation  by  treaty  that  free  ships  shall  make  free  goods  does  not 

warrant  such  a  certain  conclusion,  that  enemies  ships  shall  make 
enemies  goods,  as  to  induce  the  court  to  decree  salrage  for  the  re- 
capture of  goods  otherwise  neutral  on  board  British  ships        .  f^ 
Trustees  for  distribution  of  Booty,    (See  Booty.) 

V. 

Vice-Admiralty  Courts,  anomalous  proceedings  of  court  at  Sierra  Leon^   .     .  S!) 

usually  transmit  revenue  cases  in  very  incommodioas 

form  .         .         .         .        •        .        >       .      .     3!3 

have  no  jurisdiction  over  revenue  cases,  except  hj 

statute Uj 

sale  of  ship  under  authority  of fk 

W. 

Wages,  the  Court  of  Admiralty  has  no  jurisdiction  over  wages,  when  founded 

on  special  contract li 

not  divested  by  a  bottomry  bond 1} 

post  office  packet  may  be  arrested  in  a  suit  for  wages      .       ...  140 
carpenter  may  sue  for  wages  in  the  Court  of  Admiralty      .       .     .    IM 

question,  whether  surgeon  may  sue.     (See  note.) l^ 

the  crew  are  entitled  to  their  wages  for  the  whole  voyage  agreed 
upon,  when  they  have  been  improperly  dismissed  by  the  master  in 

a  foreign  port ^^^ 

but  are  entitled  only  until  their  arrival  at  home,  when  the  mas- 
ter has  discharged  them  in  a  foreign  port,  in  consequence  of 
the  inability  of  the  ship  to  proceed  in  the  voyage  until  after  a 

great  lapse  of  time ^^• 

the  owner  of  a  British  ship  cannot,  by  the  sale  of  his  ship  to  a  foreigner 
in  a  distant  part  of  the  world,  divest  the  seaman  of  his  wages, eanied 
under  a  contract  entered  into  with  himself  in  this  country  .  •  ^02 
mate  may  sue  for  his  wages  in  the  Court  of  Admiralty,  notwithitand- 
ing  he  acted  in  the  capacity  of  master  from  Gravesend  to  London, 
at  the  termination  of  his  return  voyage  .  .  .  .  •  •  ^w 
in  a  divided  voyage,  in  which  cargoes  are  successively  taken  in  and 
delivered  at  different  ports,  and  freight  thereby  earned  for  the 
owners,  the  mariners  are,  by  the  general  law,  entitled  to  their 
wages  up  to  the  time  of  arrival  at  each  port  of  dcliveiy ;  and  an  at- 
tempt to  extinguish  their  right,  in  case  of  the  loss  of  the  ship  on  the 
last  part  of  such  divided  voyage,  by  taking  a  bond,  or  inserting  a 
covenant  in  the  ship's  articles,  that  they  shall  not  be  entitled  to  any 
part  of  their  wages  unless  the  ship  returns  to  the  last  port  of  dis- 
charge, will  not  be  upheld  by  the  Court  of  Admiralty  .  •  ^^  ^ 
no  agreement,  however  qualified,  of  the  owners  with  the  ireigntert, 

will  affect  the  right  of  the  mariners  to  their  wages  '       '  soS 

cannot  be  insured  by  mariner         .        .        .        '      -'       '      '      *  mO 
freight  is  the  only  mother  of  wages       .        .        .        *       •      •      * 
Witness,  the  expectation  of  a  releasing  witness  to  be  permitted  to  share  goes        ^^ 
to  his  credit,  rather  than  to  his  competency       .        •       •    .  '      '    * 
the  general  rule  is,  that  a  claim  of  joint  capture  cannot  be  sustainea 
on  the  sole  evidence  of  a  releasing  witness      .        •       *      *      ' 
•     exception  to  the  above  rule  under  the  particular  circumsfances  (A 

tine  case  *        •        «        .        ■        »        ***if7i 

evidence  of  a  person  convicted  of  a  conspiracy  to  defraud,  adinito« 


^  ^r 


li 


